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27th May, 1936.

PRESENT:—

HIS EXCELLENCY THE GOVERNOR (SR ANDREW CALDECOTT, Kt, CMG,
CBE).

THE HONOURABLE THE OFAICER COMMANDING THE TROOPS (BRIGADIER H. G.
SETH-SMITH, D.SO).

THE COLONIAL SECRETARY (HON. MR R. A. C. NORTH, Acting).

THE ATTORNEY GENERAL (HON. MR C. G. ALABASTER, OBE, K.C).
THE SECRETARY FOR CHINESE AFRAIRS (Hon. MR W. J. CARRIE, Acting).
THE COLONIAL TREASURER (Hon. MR E. TAYLOR).

HoN. COMMANDER G. F. HOLE, RN.,, (Retired) (Harbour Mader).

HON. DR A. R. WELLINGTON, CM.G., (Director of Medica and Sanitary Services).
HON. MR. T. H. KING, (Inspector Generd of Palice).

HON. MR A. G. W. TICKLE, (Director of Public Works, Acting).

HON. SRHENRY POLLOCK, Kt.,K.C, LL.D.

HON. MR. J. J. PATERSON.

HON. MR S.W.TSO, CBE, LLD.

HON. MR T.N. CHAU.

HON.MR W.H. BELL.

HON. MR M. K. LO.

HON. MR S.H. DODWELL.

HON. MR A.F B. SLVA-NETTO.

MR D. M. MACDOUGALL (Deputy Clerk of Coundils).
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MINUTES.
TheMinutesof the previous meeting were read and confirmed.
NEW MEMBER.

TheHon. Mr. A. F. B. SlvaNetto took the Oath of Allegiance and assumed his seet as
member of the Council.

STANDING LAW COMMITTEE.

H.E. THE GOVERNOR—Sr William Shenton's departure from the Colony left a
vacancy on the Standing Law Committee. | have decided that his place be filled by the Hon.
Mr. M. K. Lo, who haskindly agreed to sarve.

PAPERS

THE COLONIAL SECRETARY, by command of H.E. The Governor, laid upon the
tablethefollowing papers—

Merchant Shipping (Life-Saving Appliances) Regulaions, 1935.
Merchant Shipping (Fre Appliances) Regulations, 1935.

Amendment to the Pogt Office Regulations made by the Governor in Council under
section 3 of the Pogt Office Ordinance, 1926, Ordinance No. 7 of 1926, rdating to
theincrease of podd rates dated 22nd April, 1936.

Amendments to the Tobacco Regulaions meade by the Governor in Coundl under
sections 3 and 5 of the Tobacco Ordinance, 1931, Ordinance No. 39 of 1931,
under the heading "'Drawback™ contained in the First Schedule to that Ordinance,
dated Sth May, 1936.

Order made by the Governor in Coundl under the Liquors Ordinance, 1931, Ordinance
No. 36 of 1931, rescinding condition No. 9 of the Drawback conditions, deted S9th
May, 1936.

Order made by the Governor in Council under section 2 (@) of the Evidence Ordinance,
1889, Ordinance No. 2 of 1889, recognisng The Shangha Commercid and
Savings Bank, Limited, deted 13th May, 1936.

Amendment to the by-laws under section 5 of the Public Hedlth (Food) Ordinance, 1935,
Ordinance No. 13 of 1935, under the heading " Saughter-houses' and sub-heading
"Saughter of animas’ st forth in the Scheduleto that Ordinance, dated 28th April,
1936.
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Adminidration Reports, 1935 —
Part I|.—Law and Order:
Report of the Superintendent of Prisons.
Part IV —Education:
Report of the Director of Education.
FINANCE COMMITTEE'SREPORT.

THE COLONIAL SECRETARY, by command of H.E. The Governor, laid upon the
table the report of the Finance Committee, No. 4, dated 13th May, 1936, and moved that it be

adopted.
THE COLONIAL TREASURER seconded, and thiswas agreed to.

MOTIONS

THE COLONIAL TREASURER.—Officers on deling sdaies on leave are pad in
geling and the levy only gpplies The arbitrary rate of exchange, a which officers are paid
locdly, does not goply to officers on leave, has not been gpplied and should not gpply.

As the wording of the Ordinance is perhaps obscure on this point, | am advised thet to
remove dl possible doubts, dthough no other condruction was ever intended, the resolution
ganding in my name should be adopted. Advantage has dso been taken to exempt from the
specid converson rae the sdary of officers who may be aosent from the Colony on duty.
They are of infrequent occurrence but cases might arise. At the same time the resolution limits
the exemption, in the case of officers on leave, to those whose leave exceeds three months so
asto exdude short vacations taken in neighbouring countries by officers who would normdly
draw thar pay from thelocd Treasury and not from the Crown Agents.

| move

Resolved pursuant to section 6 of the Hong Kong Government Service (Levy on
Sdaies) Ordinance, 1936, that with effect on and from the 1 day of January, 1936, the
sdaies, which ae expressed in taems of geling, of dl officars of the Hong Kong
Government Sarvice, who are or shdl be absent from the Colony on leave for a period
exceeding three months or who are or shall be absent from the Colony on duty for any period,
shdl be whally exempt from the operation of the specid converson rate provided for in
section 2 (4) of the said Ordinance during the period in which such officersare so dosent.

THE COLONIAL SECRETARY seconded, and thiswas agreed to.
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MARRIAGE AMENDMENT ORDINANCE, 1936.

THE ATTORNEY GENERAL moved thefirg reading of aBill intituled " An Ordinance
to amend the Marriage Ordinance, 1875." He sad: The object of this Bill, which is fully set
out in the Memorandum of "Objects and Reasons”™ is to provide for a fine as an dternative
pendty for offences againg section 29 of the principa Ordinance.

THE COLONIAL SECRETARY seconded, and the Bill wasreed afirg time,
Objectsand Reasons
The"Objectsand Reasons' for the Bill were sated asfollows—

1 Section 29 of the principd Ordinance provides that any minigter, who (1) wilfully
cderaes a mariage in the case of a minor without such written consent as is therein
prescribed or (2) wilfully cdebrates a mariage contrary to any other provison of the
Ordinance, or knowing thet any provison of the Ordinance has not been complied with, shall
be guilty of a misdemeanor and shdl be lidble to imprisonment, without hard labour, for any
term not exceeding two years.

2. Theobject of the amending Bill is to provide for the impogtion of afine as an
dternaiveto imprisonment.

3. Themaximum fineis placed a $1,000 asthat is the norma maximum finein the
case of misdemeanors—see Ordinance No. 1 of 1898, s 5; but if the case is dedt with
summearily the maximum would be reduced to $250 under section 84 (1) of Ordinance No. 41
of 1932.

4.  Caseshaveoccurred where minigersof reigion have disregarded the requirements
of the Ordinance to an extent meriting theimposition of some pendty but which did not judtify
proceedingsleading to imprisonmentt.

5. Itishoped tha legidative sanction of this dternative pendty will have the effect of
promoting a doser atention by the persons concerned to the requirements of the principd
Ordinance.

PROTECTION OF WOMEN AND GIRLS
AMENDMENT ORDINANCE, 1936.

THE ATTORNEY GENERAL moved thefirg reading of aBill intituled " An Ordinance
to amend the Protection of Women and Girls Ordinance, 1897." He said: The object of this
Bill, which isfully explained in the Memorandum of "Objects and Reasons™ provides anew
series of sectionsto the principa Ordinance which are up-to-date in place of certain sections
now obsolete.
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THE COLONIAL SECRETARY seconded, and the Bill wasread afirg time.
Objectsand Reasons
The"Objectsand Reasons' for the Bill were sated asfollows—

1 Theobject of dauses2 and 3 of thisBill isto get rid of agroup of sections 12, 12A,
13, 14 and 15 of Ordinance No. 4 of 1897, which beong to the days when houses of ill-fame
were tolerated, when they were not disorderly, dangerous or a nuisance, and to substitute new
sections 12, 13, 14 and 15, which are more gppropriate to the policy of complete suppresson
of such esablishments.

2. Claus=4 ddetesfrom section 16 thewords "or disorderly persons’ aphrase which
was usad in the repeded sections 12A, 13, 14 and 15, but which is not used in the new
subdtituted sections.

FEMALE DOMESTIC SERVICE AMENDMENT
ORDINANCE, 1936.

THE ATTORNEY GENERAL moved the second reeding of a Bill intituled "An
Ordinance to amend the Femd e Domegtic Sarvice Ordinance, 1923."

THE COLONIAL SECRETARY seconded.

HON. MR S. W. TSO—Your Excdlency, | rise to oppose the second reading of this
amending Bill andindoing so | havethefull support of my Chinese colleaguesin Coundil.

In the"Objectsand Reasons' for introducing this Bill, the Hon. Attorney Generd quoted
the Straits Settlements Ordinance No. 5 of 1932 and aso sated thet in the House of Commons,
on 19th February, 1936, the Secretary of Sate for the Colonies, while referring to mui-tsal
cases in Hong Kong, said "'l have looked into the prosecutions and | find there are too many
fines. | would like to seeimprisonment asadeerent.”

I mug point out thet the conditions obtaining in and the geographica pogtion of the
Strats Settlements are in many respects different from that of Hong Kong. For, if there are
1,000 Chinese going to the Straits Settlements in a year, there would be tens of thousands
coming to Hong Kongin every year.

It must be remembered that the mgority of the Chinese who go to the Straits Settlements
go there to seek work or on business. Persons who go there to vigt ther friends and rdatives
must necessarily be few in view of the great distance between the Straits Sattlements and
China and the expense and trouble of travdling, and few would teke a mui-tsai dong with
themonsuchavist.
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On the other hand, Hong Kong being so near to China, Chinese families are congtantly
passing through this Colony for transhipment to the North or other parts of China Many too
pay vigts to ther rdaives and friends here, and every day we see thousands of Chinese
coming to Hong Kong from Canton, Macao, Wuchow and other didrictsin the interior. Many
of our vistorsareignorant of thelaw of Hong Kong so that theimpostion of aprison sentence
will be directed more againg our vistors than againgt our loca resdents who know, or must
be presumed to know, our law.

To commit a person to prison and gigmaise him or her for life as a "jal bird" for
ignorance is, to say the leest, a serious mater, and we consder that a fine of $250 for
contraventions of our Ordinance, other than Section 6, or of any regulations made under such
Ordinance, should be asufficiently srong deterrent.

With regard to the opinion expressad by the Secretary of State for the Colonies, we are
not in a pogtion to say what was actudly in his mind. From our point of view, and from our
own knowledge of the cases commonly found in Hong Kong, we would choose to think thet
the reason why our magidrates have not imposed more imprisonment sentences is not
because they do not wish to carry out our law vigoroudy but rether because there are so few
casss of ill-trestment or crudty to mui-tsai which redly judtify imprisonment. | do not know
whether the Secretary of State for the Colonies had in his possesson copies of the annud
reports of the Hong Kong Society for the Pratection of Children, but if he had, he would have
seen from such reports that there are indeed very few cases of intentiond ill-trestment or
crudty to children by the Chinese in the Colony. All cases in their charge are cases of dire

poverty.

We are gad indeed and heartily we come the Mui-Tsa Commisson who have come
here to investigate on the spot our mui-tsai question. The Commisson, | underdand, is
requested to make recommendations for any legidation necessary on the question of femde
domedtic sarvants, and | would ask Your Excdlency to defer any legidaion touching upon
this question until after the Commisson has madeitsreport.

For the above reasons, | beg to movethat the proposed Bill be not read asecond time,

HON. MR. T. N. CHAU.—I am in complete agreement with the views expressed by my
senior colleague. Like him, 1 hold the view thet, except for contravention of Section 6 of the
principd Ordinance, wherein punishment by imprisonment is dready provided for, a
maximum fine of $250 would be asufficient pendty for dl other offences.

In the "Objects and Reasons' atached to the Bill it is dated thet "in the House of
Commonson February 19, 1936, the Secretary of
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Sae referring to mui-tsai casesin Hong Kong, sad: | havelooked into the prosecutionsand |
find there are too many fines. | would liketo seeimprisonment asadeterrent.”

With great respect to the learned Attorney Generd, | venture to place on the words
imputed to the Secretary of State a different condruction. The words "'l have looked into the
prosecutions’ seem to me to bear the implication that the Secretary of State had examined
some of the prosecutions made under the Ordinance, and found that where there was the
pendty of imprisonment authorised by the Ordinance, the avard of the dterndive pendty of
fines had been too frequent. If he did mean what the Hon. Attorney Generd had assumed him
to mean, surdy hewould have expressed himsdlf in some different way.

My Chinese colleagues and | congder the present Ordinance quite adequiete, and thet the
quedtion of impostion of pendties, where the dternatives of fines and imprisonment are
authorised, may well be l€ft to the discretion of our competent Magidrates. | may say thet for
ill-trestment or crudty | am in favour of severe pendties, and | have no objection to even
increadng the maximum pendlty provided in Section 6.

With adue sense of my responghilities, | am opposad to the Bill, not only because there
has been an undue haste in the proposed legidation as a result of a remark reported to have
been made by the Secretary of State, which in my opinion has been misinterpreted, but dso on
the ground that the proposad Bill is unnecessary and, if it becomes law, may entall great
hardship on many people nat guilty of crimind act or intent.

HON. MR. M. K. LO—Your Excdlency—In rigng in support of my Senior Colleague,
| craveleaveto sat out my reasons for opposing the second reading of this Bill. At the outset |
should like to date thet if the Motion for the second reading of this Bill is passed, | will
propose acertain anendment in the Committee Sage.

| am of course aware that the effect of the amendment is not that imprisonment should
be awarded for every breach of the Ordinance or of the regulations mede thereunder, but that
the magidrate is merdly given adiscretion to impose a prison sentence in acase in which he
findsit desrableto do so. But my objectionto the Bill isbasad on two main grounds—

Hr, that no case has been meade out for the proposed amendment, and

Secondly, that in the Colony, the value of avoiding sending afirgt offender tojall is
S0 obvioudy inadequatdy gppreciated, and the powers conferred on magidrates for
deding with firg offenders are so deficient, that | do foresee grave risk of the power of
imprisonment being improperly exercised.
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| proposeto ded shortly with my latter point first. Anyonewhoisa dl familiar with the
literature on the subject cannot but be impressed with the vauable work achieved in England
in saving men and women from becoming criminas by not sending them to prison for afirg
offence, exoept in very specid crcumstances

| should like to quote rather extendvey from an address by Lord Hewart, Lord Chief
Judtice of England, to the Internationa Prison Congressin London in October, 1925. Deding
with the object of punishment Lord Hewart makesthe following remarks—

"We are to look to the common sefety, to the security of dl, and to making less
likdy the doing of amilar wrongsin other cases Yes, but a very little reflection shows
that thisis essentidly atask of discrimination. Asthere are great differences between one
offence and ancther, s0 dso there are greet differences between one offender and ancther,
and sodety has come more and more to recognize that it owes a duty not only to the
common security but dso to the individud offender himsdf. Society, after dl, congds
not of dasses but of individuds, and it is the fird and most dementary task in any
adjudicationtotry anindividua CBS2UPONITSIMENIES.  ...ccovvecereeerrreeeeseeessseseessesessnenens
.......................................................... Nothing, it goes without saying, is more injurious
to the public interest than the manufecture of criminds What is not so generdly
recognized is, that there are few more effectud ways of manufacturing criminasthan to
send young offenders unnecessaily tO PriSON,  ....coceeeeneereeneeneeseeeeesessesseeseseens Grave

indeed isthe respongibility of thosewho, otherwise than in acase of dear necessity, send
any youth or girl, or indeed any man or womean, to prison for thefird time."

Paudng here, | do respectfully desire to emphesse and underline the conduding
sentence of the paragraph above set out. Time and again one seesin the loca Pgpersthe case
of aman or woman, without any crimind record and, indeed, hitherto a harmless and law
abiding dtizen, being sentenced to ashort term of imprisonment for ardativey trivid offence.

After pointing out that the crimind law of England dready permits, and therefore
encourages, cartain dterndives in particular cases, the Lord Chief Justice proceeds to ded
with the powers conferred by the Probation Act, 1907 —

"Thefirg section of the Act of 1907 manifedtly invitesthat discrimination to which
reference has been made. It provides that where any person is charged before a Court of
summary jurisdiction with an offence punishable by that Court, and the Court thinks thet
the charge is proved, but is of opinion that, having regard to the character, antecedents,
age, hedth or mentd
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condition of the person charged, or to the trivid nature of the offence, or to the
extenuating drcumstances under which the offence was committed, it isinexpedient to
inflict any punishment or any other than anomind punishment, or thet it is expedient to
rlease the offender on probation, the Court may, without proceeding to conviction,
make an order ether (1) dismissng the information or charge, or (2) discharging the
offender conditiondly on his entering into arecognizance, with or without sureties, to be
of good behaviour and to gppear for conviction and sentence when cdled on & any time
during such period, not exceeding three years, as may be spedified in the order. Now
these are very remarkable and far-reaching powers, and the next sub-section procesdsto
confer them, with such minor changes as are necessary, upon Courts before whom any
person has been convicted on indictment of any offence punishable with imprisonment.
It may be doubted whether the full meaning of this provison has been universdly, or
even usudly, gopreciated and turned to account. Wide indeed is the range of the severd
and dternative matters which the legidature has ddiberatdy invited the Court to
congder for the purposes of the Act—uwith regard to the defendant himsdf, (1) his
character, (2) his antecedents, (3) his age, (4) his hedlth, or (5) his menta condition; or,
with regard to the offence charged, the question whether it was or was not redly of a
trivid nature; or findly, any extenuation to be found in the drcumstances in which the
offence was committed.”

After dedling with probationers and ther duties the Lord Chief Judtice proceeds as
folows—

"But it may be convenient to sate quite shortly certain propositionswhich seem to
be reasonably dear, with referenceto the actua working of the system of probetion:

2. Thereisevidently in Some quarters an impression that probation has nothing
to say to cases which are not in themsdves inggnificant. But thisview ignoresthe plain
terms of the Statute. The "trivid nature of the offence’ is only one among many of the
dternaive groundsto which the Court is empowered to have regard.”

Parentheticdly | do desire to remark that thisimpression, which the Lord Chief Judtice
criticses, gopears to be actudly the law of Hong Kong. As far as | know the only powers
conferred on our Magidrates of discharging a convicted defendant on his recognizances are
contained in Section 30 of the Magigtrates Ordinance 1932, which in termslimits such powers
to a case in which "the offence was in the particular case of o trifling a nature that it is
inexpedient to inflict any punishment, or any other than a nomind punishment.” Under
Section 30, no condderation can be given to the defendant himsdf, his character or his
antecedents
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"3.  In 1923 rather more than 603,000 persons were tried in the Courts to which
the Statute gpplies. Of this number, some 12,600 persons were placed on probation—
that isto say, about 2 per cent.”

Pausng here, may | enquire whether any datidics have been compiled, showing the
number of personswho have been placed on probation in Hong Kong during any year? 1 hope
that | may be entirdy wrong, but my own regrettableimpresson isthet the percentage isnot 2
per cent., but something like .002 per cent.!

The Lord Chief Judtice then proceeded to touch upon the work of Juvenile Courts (and
herel dedire, if | may, to express my humble admiration for the fine work which isbeing done
locdly by our kind and careful Chief Magidrate) of the Indudrid School and of the
Reformatory School, and conduded asfollows—

"These are good works. May they increase and succeed more and more. They
make it plan that this country, a any rate, is rich in means, if they are fathfully
employed, for hdping those who have made a lgpse and for forming or retrieving a
character able to resst temptation and to avoid crime. Let us beware of any voices of
indolence or of cyniciam that might bdittle these efforts or hamper ther further
deveopment. Above dl let us put asde the heresy that in Some casesit may beright to
conault the interegts of the offender, while in other cases it is necessary to conault the
interests of the public. Upon any far andyds, those interests are found to coincide. The
Sate may sometimes be compdled to be gern. It must not be crud. It cannot afford to be
indifferent. By al means let us kegp dive the feding of terror in the contemplation of
serious crime and its punishment. But |et us & the same time endeavour to resst the
beginnings, let us not forget that more than hdf of the uncharitable judgments in the
world are due to lack of imaginaion; and let us reman undterably convinced that
magnanimity owesto prudence no account of her motives.”

My humble opinionisthat the adminigration of the Crimind law ismuch more humane
in England than in Hong Kong, and that legidation on the lines of the Probation Act 1907 is
urgently cdledfor.

Unless a case is made out for increasing the pendties under the Femde Domedtic
Savice Ordinance, and for the reasons | have indicated, | am opposed to increesing the
powersof the magisrate under the Ordinance.

Has, then, a.case been made out?

The Honourable the Attorney Generd, in his Objects and Reasons, gives as the sole
reasonsthefact that certain provisons
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of the law regarding pendties in the Straits Settlements, differ from our Ordinance, and the
quotation of a somewheat cryptic sentence by the Rt. Honourable the Secretary of State for the
Colonies As regards the former | have no materids to judge how the Crimind law is
adminigtered in the Straits Settlements, and in particular how far the magidratiesthere do avall
themsdves of the powers if any, conferred upon them to put first offenders on probation. As
regards the quoted sentence by the Secretary of State, | have described it as being somewhat
cryptic. Hemay have meant that he had found too many cases of prasecutions under Section 6
(which areedy confers powers of imposing imprisonment), in which finesonly wereimposed,
and acocordingly expressed awish that magistrateswould more frequently exercise their power
of impogng a prison sentence. On the other hand, he may have meant what the Honourable
the Attorney Generd evidently took him to mean, namdy;, that the law should be dtered so as
to dlow of the impogtion of a sentence of imprisonment for other offences | fed that we
redly do not know what the Secretary of State had in mind when he expressed himsdf as
quoted. But in any case | desire mogt respectfully to add this, thet if the Secretary of State
advocaes imprisonment merdy as a generd policy and by way of deterrent, then he has
goparently ignored dl consderaion of the other rdevant drcumaances mentioned above
from the point of view of thefirg offender. Asfar as| know, no magidratein Hong Kong, in
the course of the hearing of a case before him, has ever expressad the view that imposition of
finesfor offences other than againg Section 6isinadequate.

Now, what arethe other "provisons' in respect of which it isnow proposed to meke the
imposition of aprison sentence possible?

Sofar asthe Ordinanceis concerned they may be summarised asfollows

Sec. 4. Takinginto employment amui-tsai.

Sec. 4A. Bringing into the Colony amui-tsai not previoudy here and not registered.
Sec. 5. Takinginto employment afemae domestic sarvant aged under ten years.
S 9. () Tranderinganui-tsal otherwise than on the desth of an employer.

(2 Falingto report on becoming actud employer of anui-tsai on degth of
anemployer.

Sec. 13,  Having custody of an unregistered mui-tsai.

Sec. 14. Havingin employment an unregistered mui-tsai.
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Sec. 15. Havingin employment afemaedomedtic servant aged under 10 years.
So far asthe Regulations are concerned they may be summarised asfollows—

Reg. 5. Falureto report degth, disgopearance or intended removad from the Colony
or intended marriage of amui-tsai or to report change of address of the mui-
tsal or her employer.

Reg. 8. Falureto produce mui-tsai when required by SCA.
Reg. 11. Falureto comply with the reasonabl e requirements of the Ingpector.

With great repect | submit that offences againg the above provisonsare dl of aquas-
crimind nature only, and that it isnot necessary to impose a prison sentence.

| fed sure Your Excdlency will gladly acknowledge that the Chinese community as a
whole has loydly endeavoured to carry out the Femde Domedtic Sarvice Ordinance as a
matter of government palicy. The Chinese accept as an accomplished fact the abolition of the
mui tsai system in Hong Kong. But the basis of the mui-tsai sysem asit has exiged and exids
in Chinafor hundreds and hundreds of yearsis poverty. Bearing thisin mind, and recdling the
trandtory nature of the Colony’s populaion we should, | submit, be agresgbly surprised thet,
relaively spesking, there are so few cases of infringing the Ordinance, and | do submit thet it
would be wrong to subject an offender to imprisonment in cases which do not involve any
crudty.

The Hong Kong Government Gazette of 8th May sets out the terms of reference of the
Mui Tsa Commission. It isthe duty of the Commisson "to report to the Secretary of State for
the Colonies on any legidative or other action which the Commissoners may consder
practicable and desirablein rdaion to” the mui tsai question, etc. Surdy this Counall should a
leest await the report of the Commissonersbeforetaking any further action.

THE ATTORNEY GENERAL.—Sir, My Honourable and learned friend Mr. M. K. Lo
was good enough to furnish me with an advance copy of his speech in oppaostion to the
Second Reading of this Bill and | am glad to note thet he redises that the effect of the
amendment in the law propased by this Bill will nat be the infliction of imprisonment in every
case in which there has been a breach of the principa Ordinance or of the Regulations mede
thereunder, but that the Magidrate will merdy be given, in hisdiscretion, the power to impose
aprison sntencein any casein which hefinds such asentenceto be merited.
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The Honourable and learned member has devoted four fifths of hisdoquent addressto a
discussion of the merits of legidation on the lines of the Probation of Offenders Act, 1907.
Legidation on those lines basad on earlier English enactments, namdy section 16 of the
Summary Juridiction Act, 1879, and section 1 of the Probation of Frst Offenders Act, 1887,
are to be found in section 30 of the Magidrates Ordinance and section 96 of the Crimind
Procedure Ordinance. The Honourable member's remarks would have been rdevant hed the
question of amending ether of these Ordinances been beforethis Council to-day.

But it is only in the find fifth of his dogquent goeech, in arguing that no case for
amendment of the Femae Domestic Service Ordinance is made out, that the Honourable and
learned member has addressed himsdf, with any rdevance, to the Bill which we are now
discussing. Inthispart of his speech, though he has been rdevant, | submit he has been whally
unconvinang. Who can doubt that the Secretary of State after what he has sad in Parliament
is disstisfied with the present condition of the prindpa Ordinance, No. 1 of 1923, as a
deterrent? That Ordinance definitdy abolished for ever thetaking of mui-tsai into employment
and the taking into employment of any femae domedtic sarvant under the age of ten. The
amending Ordinance No. 22 of 1929 forbade theimportation of mui-tsai acquired dsewhere.

The reg of the Ordinance and the Regulaions ded with the care and custody of those
mui-tsal who had been taken into service before the Ordinance came into force and who,
when registered, were permitted to remain in the families of tharr employers whilst they grew
up. But that permission was conditional and was given out of congderation for the wefare of
the mui-tsai themsdlves, not out of any tender regard for those who employed them. The
primary condition was that these girls should not be over-worked or ill-tregted, or be provided
with food, dothing or medicd atendance on aless generous scde than that which is provided
for the daughters of the family. The other requirements have been summarised by the
Honourable and learned member. They arewd| known to al Chinesein the Colony who have
regisered mui-tsai in thar families. Breach of the conditions has been punished by fine snce
1923. So far only gross crudty has been punishable by imprisonment. It is proper, | submit,
that al bad cases of breach of the Ordinance or Regulations should now be punishable here, as
they arein the Straits Settlements, by areasonableterm of imprisonment.

The Honourable and learned member has endeavoured to make light of the provisons
of the Femade Domedtic Service Ordinance and of the Regulations which he summarised by
describing them as being of a quas-crimind nature only. But | submit, Sir, that every one of
them has been carefully conddered asbeing vitdly
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necessaxy, particularly regulation No. 5 which requires the employer of aregistered mui-tsai to
report her degth, disgppearance, removd or intended marriage. It isthis regulaion, more than
any other, which prevents the sde of regigered mui-tsai by their employers Such sdes are
often difficult to prove; but proof of a breach of regulation No. 5 presents no difficulty and
resource can be had to this regulaion in dl caseswhere asdeis bdieved to have teken place.
It is common knowledge that many registered mui-tsai are untracegble by the ingoectors It is
otiose to suggest that such cases can be dedt with in accordance with the principles of the
Probation of Offenders Act. Fines have not proved a deterrent or prevented the occasond
disgppearance or removd from ingpection of a regisered mui-tsai and imprisonment for bad
casesmud betried.

The Senior Chinese member my Honourable and learmned friend Dr. S W. Tso has
oppased the Bill on other grounds. In the firgt part of his speech he has dedt with the daily
unredricted flow of populaion to and from the Colony and contradts it with conditions in
Madaya where the population is more gdic. He pleads that mui-tsai may be brought into the
Colony by innocent and ignorant immigrants. This is no argument for refusng to am the
meagidrates with the power to imprison persons who are not ignorant of the fact that mui-tsai
may not be brought here. Still lessis it an argument in favour of saving from the risk of
imprisonment the residents who keep registered nmui-tsai, whom he admits should know the
law. The magidrates have ample power to ded leniently with those who are redly ignorant
and can be trusted not to imprison these. But it istime thet it should be known generdly by
would-be immigrants that the introduction of mui-tsai into the Colony is as much againg the
law astheintroduction of unlicensed arms, opium or dangerous drugs and will not betolerated
by theauthorities.

At the end of his gpeech the Honourable Dr. TSo has suggested that this Bill be
postponed until after the receipt of the Report of the Mui-Tsat Commission. This suggestion
has received congderation, but it is fdt that it would be best to bring our exising mui-tsai
legidation into linewith that of the Straits Sattlements so that any suggestionsthe Commisson
may haveto mekefor further safeguards may goply equdly to both Colonies

Those of our Chinese friends who are genuindy trying to comply with the law need
suffer no anxiety that it will be adminisered harshly by persons unacquainted with ther
psychology, for not only are dl our Magidrates Cadet Officers who undersand Chinese, but
there is dso the additiond express provison in section 19 of the principa Ordinance which
ordans that no prasecution under it shal be commenced without the consent of the Secretary
for Chinee Affars
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The Honourable Mr. T. N. Chau has opposed the Bill on additiond grounds to those
mentioned by the other two Chinese members, inthat | have misinterpreted what the Secretary
of State has sad. Redly Sr, | think it is quite impossble to farly and impatidly
misunderdand it; but, & any rate, if 1 have erred, the whole Government has ared in the
interpretation of the Secretary of Statels remarks. | therefore support my origind motion that
the Bill beread asecond time. (Applause)

H.E. THE GOVERNOR—Thereis very little that 1 can ussfully add to the admirably
dear and condusve aguments with which my Honourable and learned Colleague, the
Attorney Generd, has met the points raised in oppogtion to this Bill. There was however one
passage in the gpeech of my Honourable friend Mr. Lo, which cdlsfor reponse from me. He
sadthat hefdt surethat | would gladly acknowledge that the Chinese Community asawhole
had loyaly endeavoured to cary out the Femde Domedic Servant Ordinance | do
acknowledge this, Gentlemen, and very gladly and gratefully. | will even go further and Sate
my opinion that my Honourable friend has done unconscious injudice to an increasing
number of his community in attributing the support given by the loca Chinese to our Anti-
Mui-tsa measures to a passve, negdive submisson to Government policy rather than to a
positive conviction asto their essentid rightness and necessity.

My Honourable friend went on to say tha the Chinese acoept as an accomplished fact
the abalition of the mui-tsai system in Hong Kong. Wha, however, has actudly been
accomplished is gatutory prohibition, and abalition can only be predicated when, looking
back over a long peiod of years we are dile to stisfy oursdves tha the mechinery of
prohibition has been thoroughly effective. After reeding the reports on mui-tsai cases week by
week over thelast 9x months| fed surethat thereis & present one defect in that machinery. It
does not encble the infliction of reasonable punishment on offenders who knowingly and
wilfully flout and disobey dauses and regulations on which the whole efficacy of gautory
prohibition depends | do not dedre it to be undersood that there is a very large number of
such cases, 9ncel came here Sx months ago there have, however, cartainly beentwoinwhich
the impogtion of a fine was nather reasonably retributive nor adequatdy deterent. The
coming of the Secretary of Statds Commission had nothing to do with my consequent
discovery (for to meit was adiscovery) that our law here was not on dl fours with thet of the
Strats | see no reason therefore to leave it to them to point out a short-coming in past
legidation which is quite manifest to mysdf and my advisers, and which can be remedied by
the passage of thisshort Bill. | commend it therefore to your support, and on resuming my seet
| shdl put to you the question of its second reading.

A vote was then taken, the mation for postponement being defeated by 13 votesto 4.
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Thosein favour of the Bill being read asecond time were: Hon. Sir Henry Pollock, Hon.
Mr. J. J. Paterson, Hon. Mr. W. H. Bdl, Hon. Mr. S. H. Dodwell, Brigadier H. G. Sgth-Smith,
the Colonid Secretary, the Attorney Generd, the Secretary for Chinese Affars, the Colonid
Treasurer, Hon. Commander G. F. Hole, Hon. Dr. A. R. Wellington, Hon. Mr. T. H. King, Hon.
Mr. A.G. W. Tickle

Thoseagaing: Hon. Mr. S W. Tso, Hon. Mr. T. N. Chau, Hon. Mr. M. K. Lo, Hon. A. E
B. SlvaNetto.

TheBill wasread asecond time.
Coundl then went into Committeeto consder the Bill dauseby dause
Clause2.

HON. MR. M. K. LO.— propose as an amendment the addition of the following words
between thewords"and" and "to"—"in the case of asecond or subsequent conviction.”

THE ATTORNEY GENERAL —Whichling?
HON. MR M. K. LO—Thefirg line, Sir.

H.E. THE GOVERNOR.—That will dill dlow awilful offender to go unscathed and
deiberady to flout the law. | indtance a case like this, where an employer of aregistered mui-
tsal, knowing the law, ddiberady employs an unregisered mui-tsai.

HON. MR M. K. LO—I submit, Sr, theat afinefor afirg offender isadequatein such a
Cese

H.E. THE GOVERNOR—But aurdy the good fath of the Government, in its
prohibition of the mui-tsai system, will be open to severe question, if we dlow, for amoment,
afine as genardly adequate for a person flouting it in that manner, knowing the conditions of
thelaw perfectly well.

HON. MR. M. K. LO—I haveindicated the reesonswhy | think it will be dangerous for
afirg offender to be punished by imprisonment.

H.E. THE GOVERNOR—BUut surdy you tdk of the time dement in offences—
whether it isafirg or second offence—asif it was the only dement entitling a Magidrate to
decide acae A person keegping a mui-tsai, who, after having her registered, engages another
mui-tsal has infact, committed asecond offencein the sensethat thereisfore-knowledge.
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HON. MR M. K. LO—I am &frad | was not aware of the facts of the two cases
mentioned by Your Excdlency, but my own generd impression is that these mui-tsai cases
have often been accompanied by extenuaing facts and drcumstances and are atributable
mainly to poverty. | fed, therefore, thet a stringent law of this kind may wreck great hardship
on certain persons. One or two persons desarving imprisonment would possibly escgpe. If you
permit the law without this amendment you may put many people who do not desarve
imprisonment into prison. | would prefer to dlow one or two bad cases to go free rather than
to dlow even one deserving, decent case to be sentenced. Thet is my chief reason for

proposng this

H.E. THE GOVERNOR.—I understand your anxiety that there should beno injudtice to
people, but are you not forgetting, as the Attorney Generd has pointed out, that every
prasecution hasto be goproved by the Secretary for Chinese Affarsbeforeit can go beforethe
Magidrate? One of the good points of aCourt prosecutionisthet it bringsthe law to the notice
of the public. The Secretary for Chinese Affairs can prevent a praosecution or ask the Court to
impose a heavy or alight pendty. We can rdy on the Secretary for Chinese Affairs, surdy, to
ask for aheavy sentence only if necessary.

HON. MR M. K. LO—If Your Excdlency will permit mel would liketo refer to acase,
whichisnot amui-tsai case, but which | havein mind, in connection with sentences imposed
by our magidrates. It isa case of the sde of aboy—which wasin essence a case of adoption
only—which was the subject of correspondence in the Press. In the case the Hler, the
middleman, and the buyer were dl given prison sentences—ax months and three months
imprisonment. The Chinese members of Coundil addressad the Secretary for Chinese Affairs
on the matter. Wefed that the prison sentences were unconscionably severe.

H.E. THE GOVERNOR —I do not agree with you on that particular case.

HON. MR M. K. LO—My whale point is that in view of the deficency in the Hong
Kong law in tregting first offenders| fed that it would be dangerousto entrust these additiond
powers to our magidrates. That is why | resent the Attorney Genegrd's reference to my
irrdevancy. | submit that every word | said wasdirectly rdevant to my theme.

H.E THE GOVERNOR—I quite underdand you. Will someone second the
amendment?
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HON. MR S W. TSO—I would like to second it and | wish my oppostion to be
regidered because of the hardship the amending Bill will cause If there was any way of
dlowing laitudetofirg offenders| would support the Bill.

H.E. THE GOVERNOR—A magidrae has every power to grant |ditude if there are
extenuating drcumdances. Thisonly enablesamagidrate to useimprisonment as apendty as
andtenaiveto afine | am unableto acoept the amendment and | must cdl for avote.

The amendment was defeated by 13 votes to 4, members voting as in the motion for
postponement of the second reading of the Bill.

Upon Coundil resuming,

THE ATTORNEY GENERAL reported tha the Bill had passed through Committee
without amendment, and moved thethird reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passed.

ADJOURNMENT.

H.E. THE GOVERNOR.—Coundil stands adjourned until WWednesday, June 3.




