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oth September, 1936.

PRESENT:—

HIS EXCELLENCY THE GOVERNOR (SR ANDREW CALDECOTT, Kt, CMG,
CBE).

HIS EXCELLENCY THE GENERAL OFACER COMMANDING THE TROOPS (MAJOR
GENERAL A. W.BARTHOLOMEW, CB.,CM.G,,CBE, D.SO.).

THE COLONIAL SECRETARY, (HON. MR R. A. C. NORTH, Acting).
THE ATTORNEY GENERAL (HON. MR C. G. ALABASTER, OBE, K.C).
THE SECRETARY FOR CHINESE AFFAIRS (HON. MR W. J. CARRIE, Acting).
THE COLONIAL TREASURER (HON. MR E. TAYLOR, CM.G)).
HoN. COMMANDER G. F. HOLE, RN.,, (Retired) (Harbour Mader).
HON. DR A. R. WELLINGTON, CM.G., (Director of Medica and Sanitary Services).
HON. MR. T. H. KING, (Inspector Generd of Palice).
HON. MR A. G. W. TICKLE, (Director of Public Works, Acting).
HON. MR. J. J. PATERSON.
HON.MR. J. P BRAGA, OBE.
HON. MR S.W.TSO, CBE, LLD.
HON. MR T.N. CHAU.
HON. MR M. K. LO.
HON. MR A. W. HUGHES.
HON. MR E. DAVIDSON.
MR. D. M. MACDOUGALL (Deputy Clerk of Coundils).
ABSENT:—

HON. MR M. T. JOHNSON.
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MINUTES.
TheMinutes of the previous meeting of the Council were confirmed.
PAPERS.

THE COLONIAL SECRETARY, by command of H.E. The Governor, laid upon the
tablethefollowing papers.

Amendment made under section 5 of the Public Hedth (Food) Ordinance, 1935,
Ordinance No. 13 of 1935, to the by-laws under the heading "Markets' st forthin
the Scheduleto that Ordinance, dated 214 July, 1936.
Adminidration Reports, 1935 —
Part | —Generd Adminigration.—
Report to the Director of Colonid Audit on the Audit of the Accounts of
Hong Kong, 1935, with copy of forwarding despaich to Secretary of
Satefor the Colonies
Part 11.—Law and Order—
Report of the Police Magidrates Courts
Report of the Ingpector Generd of Police.
FINANCE COMMITTEE'SREPORT.

THE COLONIAL SECRETARY, by command of H.E. The Governor, laid upon the
table the report of the Finance Committee No. 7 of 26th Augugt, 1936, and moved that it be
adopted.

THE COLONIAL TREASURER seconded, and thiswas agreed to.
LIQUORSDUTIESRESOLUTION.

THE COLONIAL TREASURER.—Your Excdlency—Before moving thisresolution, |
would ask permisson to make a smdl amendment in the firs paragraph. That is to say to
delete the words "that on and after the coming into operation of this resolution” and to insert
the words "with effect from Monday, 14th September, 1936, and that theresfter.”

The Superintendent of Imports and Exports told me to-day that measuring is dways
taken weekly, and for a period from Monday to Saurday. If the resolution comes into
operation to-day,
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it will meke it rather difficult in assessng duty and the Superintendent asked if it could
posshly be made operative from Monday, 14th September. | therefore move that this
amendment be made.

THE COLONIAL SECRETARY seconded, and thiswas agreed to.

THE COLONIAL TREASURER.—We have published a whole table of the Liquor
Duties Resolution. The dteration we propose to make isin respect of localy brewed besr. It
has been decided to grant a preference to beer brewed in the Colony of ten cents The rates
will therefore be 70 cents per gdlon on beer brewed in the Colony and 80 cents on beer not
brewed in the Colony. | therefore move the following resolution which will bring this new
duty into effect—

Resolved pursuant to section 39 of the Liquors Ordinance, 1931, Ordinance No. 36 of
1931, thet the Liquors Duties Resolution of the 22nd April, 1936, published in the Gazette by
Noatification No. 375 of the 24th April, 1936, be rescinded with effect from Monday, the 14th
day of September, 1936, and thet theredfter the duties to be paid upon intoxicating or
spirituousliquorsimported into, or distilled, made or prepared in, the Colony shall be assessed
in Hong Kong currency asin thefollowing Teble.

Table
Patl.

EUROPEAN TYPE LIQUOR.

Per gallon.
Ondl ligueurs, and on dl champagnes and other parklingwines —.......ococevveneee. $13.00
Ondl brandy consgned from and grown or produced inthe British Empire ... 500
Ondl other brandy and on gin, whisky and other spirituousliquors ..., 10.00
Ondl port, ey and MAOEITA ...t essssssseeens 6.00
ONAl Other Sl WINES  ...ooveeeeeeeeeeetseeetseeetsseeessseeesssesssssesssssssesssesssssesssssesssssnnees 5.00
(@ g T 0 = g 0o 7= 1 Y/ 0.80

On beer (as défined in the Ordinance, but excdlusve of cider and perry) not
exceeding 1055 degreesorigind
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Per gallon.
gravity, that isto say the pedific gravity of theworts before fermentation,
(@ ifbrewedintheColony ...t enens .70
(b) if notbrewed iNtheColony ... seeseseeens 80

with the addition of $0.02 per gdllon for evary degree by which the origind gravity of the worts for such beer
excas 1055 degrees as messured by the"Bates' sdandard ssocharometer.

On dl other beer (as defined in the Ordinance, but exdusive of cider and perry)
whether in concentrated form, or as de basis, or mdt and hops concentrate,
OF ONEIWISE oot 0.80

with the addiion of $0.02 per gllon for every degree by which the arigindl gravity excesds 1045 degrees as
meedUred by the"Bates' dandard saocharometer.

On dl intoxicating liquors above the strength of 20 degrees under proof, for every

degree above such srength in addition to the appropriate duty asabove ... 012
Patl.
CHINESE TYPE LIQUOR.
Per gallon.
Ondl Chinexetype spiritsdidtilled in the Colony and containing not more then 25
per cant. of dcohol by WEIGHE ...t $150
On dl Chinese type spirits not didtilled in the Colony and containing not more
than 25 per cant. doohol by WEIGNE  ....cooeeeeeceeeceeceseeeesesesssssseessss 175
On dl Chinese type spirits containing more than 25 per cent. dcohal by weaght,
for every oneper cent. of additiond dooholic drengthby weight —.............. 0.06
Pat 1.
JAPANESE TYPE LIQUOR.
Per gallon
On dl sske containing not morethan 25 per cent. of dcohal by weight —........... $1.50

For every one per cant. of additiond dcohdlicsrengthby waght ... 0.06
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Pat V.
OTHER LIQUORS.
Per gallon.
On dl spirituous liquors cther than intoxicaing liquors, but indluding spirits of
wineor arrack, containing not morethan 25 per cent. of dcohal by weight .. $1.50
For every one per ceant. of additiond dcohdlic srengthby waght ... 0.06

Provided that it shdl be lawful for the Superintendent of Imports and Exports, in his
discretion, to assess the duty on any intoxicating liquor not specificaly mentioned in Part 1, 1
and 11l above a such rae as is provided in any such Pat for the liquor which the sad
Superintendent shal deem to gpproximate most nearly to such intoxicaing liquor; and
Provided dso that it shdl be lawful for the sad Superintendent, in his discretion, to assessthe
duty on any spirituousliquors, imported in a cons gnment of lessthan two galons & onetime,
a $10.00 per gdlon.

THE COLONIAL SECRETARY seconded.

HON. MR E. DAVIDSON.—I wish to make a vote agang the resolution, and
respectfully ask thet | be dlowed to addressthe Coundil.

H.E. THE GOVERNOR.—Certanly.

HON. MR E. DAVIDSON.—Your Excdlency—I address the Councll agang this
motion with someregret. Although any messure for the reduction of taxation would normally
meet with my support, | fed the finandd result of this resolution would be very smdl and its
importanceliesin aprindple. | suggest thet it redly meens the adoption for this Colony of the
principles of protection. It means thet a preference is extended to certain indudtries here a the
expense of therevenues of the Colony and that, of course, isflat protection.

If ten cents were collected from the locd brewery and then handed back to them it
would mean a subsdy without any quedion. | am sife in saying that the principles of
protection have never been adopted in this Colony so far, and no thoughtful man would dream
of gpplying them. Therefore, it is unnecessary for meto go into any economic arguments. As
fa as this Colony is concerned, protection is unthinkable. This particular meesure is
indefengble except on the assumption that the principles of protection are adopted. If this
resolution isadopted there will be no answer to
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any other indugtries which gpproach us saying "You have helped beer, hep us™ | have spent
sometime trying to find an answer to the question. | have been unable to find one. | submit,
dthoughin only asmal degree, it is practicdly adoption of the principle of protection, and for
thet reason | vote againgt the mation.

THE COLONIAL TREASURER—I look upon this as preference raher than
protection. | might say that this Coundl previoudy approved of preference being given on
Empire brandy and dso on dl Chinese Type Spirits didtilled in the Colony of 25 cents per
gdlon asagaing dl Chinese Type Spirits not distilled in the Colony.

Themotion was put to thevote.
Hon. Mr. E. Davidson wasthe only dissentient, and the resol ution was passed.

COINAGE OFFENCES(NO. 2 AMENDMENT
ORDINANCE, 1936.

THE ATTORNEY GENERAL.—I ask pemission to postpone the firdt reading of the
Bill. Postponement has been asked to give Dr. Tso an opportunity of studying the Bill further
and explaning it to members of the Didrict Watch Committee. It is a short Bill which
provides for rasng the maximum pendty under two sections of the Ordinance from one to
three years. | would add to whet is stated in the Objects and Reasonsthet it is only intended to
aoply to serious cases which go to the Sessons The maximum pendty which a magidrate
can impose in deding with a case summarily under Section 84 of the Magidrate's Ordinance
will fill besx months imprisonment.

THE COLONIAL SECRETARY seconded, and the motion for postponement was
caried.

PUBLIC RECLAMATIONSVALIDATION AND CLAUSES
ORDINANCE, 1936.

THE ATTORNEY GENERAL moved thefirg reading of aBill intituled " An Ordinance
to vdidate certain undertakings which have been condructed or commenced over and upon
unleased Crown foreshores and sea bed; and to enact cartain generd provisonswhich shdl be
deamed incorporated, unless expresdy varied or excepted, in future Ordinances authorising
redlamation or other works of a public nature over and upon such foreshores and seabed.” He
sad: Members of this Coundl will recollect that aBill with thistitle was reed for thefirst time
on 16th January of this year. Since then the Bill has been discussad with the Chamber of



HONG KONG LEGISLATIVE COUNCIL. 199

Commerce and submitted to the Secretary of State. Certain changeswere madein Clauses 6, 7
and 10 and it seemed desirable to have the Bill reprinted in its new form. | therefore move the
fird reading of the Bill intheform inwhich it now sands.

THE COLONIAL SECRETARY seconded, and the Bill wasread afirg time.
Objectsand Reasons
The"Objectsand Reasons' for the Bill were sated asfollows—

1. Iltisarecognised principle of English law that owners of land may be required by
the Legidaure to surrender some or dl of the rights they possess in or over thar land for
purposes of public utility. It isan equaly recognised principle thet (save in certain exceptiond
cases of emergency with which we are not now concerned) it isunjust to require that surrender
without meking provison for due compensation to those whose privete rights are affected.
When theland itsdf hasto be surrendered it is sad to be compul sorily taken or purchased; but
if someonly of therightsin or over theland are required to be given up the land is commonly
sadto beinjurioudy affected.

2. In England the necessary authority to take or injurioudy affect land is obtained
from Parliament, ether directly by an Act passed for the purpose, or indirectly under Acts
containing generd powers which may be exercised for particular purposes and upon certain
conditions. The former dass of Act usudly specifies the land which may be taken and limits
the time within which the acquistion mug teke place The latter dass contains no such
limitations but in many cases someform of order isrequired before the powers can be put into
force

3. In this Colony both the direct and the indirect have been adopted in the padt.
Examples of such locd Legidation are the Praya Redamation Ordinance, 1889, the Praya
Eagt Reclamation Ordinance, 1921, the Harbour of Refuge Ordinance, 1909, the Foreshores
and Sea Bed Ordinance of 1901 and 1932, and the Crown Lands Resumption Ordinance,
1900. Under some of these Ordinances, subject to the payment of compensation, private land
can be taken for public purposes. Under others while the land itsdf is not taken provison is
meade for compensation where it has been injurioudy affected by the loss of accessto the sea
whereleases of foreshore and seabed are granted.

4. But it seems that, unless the land itsdf is required or unless a Crown Lease of
property isto be granted, our Legidature has not o far provided for the cases where private
land is not required but may neverthdess be injurioudy affected by a redamation or other
improvement whichisto be retained for
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public use as arcadway, pier goproach or other work which the Government undertakesin the
interests of the Colony generdly.

5. Theworks st out in the Schedule to this Bill belong to this category. They have
been undertaken over and upon unleased Crown foreshores and sea bed without complaint but
a the same timewithout legidaive authority, other than that which is contained in the Annua
Appropriation Ordinances which have judtified expenditure on the undertakings but have
contained no provison for the extinction of rights or for compensation where compensation is
due.

6. Theposshility of enacting aBill which while vdidating past workswould givethe
Government generd power to undertake Smilar works in the future has been carefully
explored and been found open to serious objection. It hastherefore been abandoned.

7. Theobjectsof this Bill are different. They arefirg to vaidate the extinction of any
public or private rights which might be conddered to subsist in the works enumerated in the
Schedule, which, as has been gated, have been undertaken without complaint; and, secondly,
to make provison for ascheme of notice and compensation which isto be goplied in the case
of future Ordinances authorising undertakings of this nature.

8. ClauselistheShorttitle
9. Clause2 vdidaesthe undertakings enumerated in the Schedule.

10. Clause 3 gplies the provisons of dause 10 to the Fipe Lines and other
undertakings set out in the Schedule.

11. Clause4, whichisderived from section 1 of the Lands Clauses Consolidation Adt,
1845, enacts that the dauses which follow shdl, unless expresdy excepted or varied, be
deemed to be incorporated in any future Ordinance authorigang any underteking for
redamation or other works of a public nature over and upon unleased Crown foreshore and
seabed provisondly and subject to the definitive gpprova of the Governor in Council.

12. Clause 5 deds with the natification of the authorised undertaking, the hearing of
objections, the publication of definitive approva and the commencement of the execution of
thework. It may be compared with section 2 of Ordinance No. 26 of 1932.

13. Clause6 provides, subject to the provisons of dauses 7, 8 and 9, for the extinction
of rights upon the publication of the definitive approvd. It is derived from section 8 of
Ordinance No. 39 of 1900.



HONG KONG LEGISLATIVE COUNCIL. 201

14. Clause 7 makes provison for the payment of compensation where private rights
are dfected. It is derived from section 12 of Ordinance No. 39 of 1909 and from section 2 of
Ordinance No. 26 of 1932; but express provison is made for pleadings and discovery where
necessary for the proper determination of theissues, and an goped as of right to the Full Court
isgiven from any award or decison of ajudge under the dause.

15. Clause 8 deds with the powers of the judge in dams for compensation and is
identica with section 13 of Ordinance No. 39 of 1909.

16. Clause 9 makesit dear that the authorigng Ordinance will not create new rights;
and that to obtain compensation under the dauses of this Ordinance damants must prove thet
enforcegble rights existed independently of ether Ordinance.

17. Clause 10 (1) isderived from section 74 of the Harbours, Docks and Piers Clauses
Act, 1847, (10 and 11 Vict. c. 27). It is desgned for the protection of the undertakings
authorised or vaidated by Ordinance and is consdered necessary especidly for the Cross:
Harbour Pipe Lines. The proviso to section 74 of the Act of 1847 is omitted as pilotage is ot
compulsory in the Colony (cf. Ordinance No. 11 of 1930, ss 11 and 28). But a new proviso
has been added exempting owners from ligbility, in the absence of negligence by themsdves
or their employees, where the damage was occasioned through stress of weether conditions a
atimewhen typhoon 9gnasNo. 9 or 10 are disolayed by the Royd Observaory.

18. Clause 10 (2) providesfor damsand other proceedings by the Government under
this section being brought in the name of the Attorney Generd (cf. Ordinance No. 10 of 1899,

s 17 (7).

19. Clause 10 (3) makesit dear that proceedings in rem cannot be taken agang a
British or foreign warship (see Hallsham's Hdisbury Val. | paragraphs 121 and 122).

20. Clause 11 savestherights of the Crown and isderived from section 9 of Ordinance
No. 39 of 1909.

21. Clause12 savestherightsof the Admirdty in respect of the Royd Navd yard area
(v. Degpatch No. 130 from the Secretary of State dated 7.5.32).

22. The Bill was submitted to the Secretary of State, who has gpproved of proceeding
with itsenactment inits present form.

SISTERSOF THE PRECIOUSBL OOD ORDER
INCORPORATION ORDINANCE, 1936.

HoN. MR. M. K. LO moved thefirg reeding of aBill intituled " An Ordinanceto provide
for theincorporation of the Superioress
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in Hong Kong of the Congregation of the Sders of the Precious Blood'. He sad: The
Congregation has been in exigence for aout 50 years working in conjunction with the
Canossan Sges

For thelagt 13 years or theregbouts the late Bishop Pozzoni arranged that the work of the
Congregation should beindependent of the Canossan Sgters.

The Congregaion maintains a Shamshuipo a free Hospitd for Chinese Children, a
Secondary Schooal for Girls, Primary Schoalsin different parts of the Colony; and aschool for
Novicesintending to enter the Congregation a Shamshuipo.

The premises a Shamshuipo are now held by the Congregation under alease from the
Vicar Apogtdlic for theresidue of theterm of the Crown Lease, free of rent.

HON. MR. S. W. TSO seconded, and the Bill wasread afird time.
Objectsand Reasons.

The"Objectsand Reasons' for the Bill were sated asfollows—

1. TheSuperioressin this Colony of the Congregation of the Sidters of the Precious
Blood isthe lesseefor the resdue of itsterm of the Crown Lease of New Kowloon Inland Lot
No. 1114 which is used for the education of Agpirants of the Congregation and the
maintenance of a preparatory Schoal for the same and of the Novices of the Congregation, as
well as for the maintenance of a Girl's School to be conducted by the said Congregation for
day scholars of the inhabitants of the Shamshuipo Didrict, Kowloon, in this Colony and for
the maintenance of aHospita for the reception of Sck, infirm, paupers, foundlings and others
or for infected personsinthe sad Didrict.

2. The Bill for this Ordinance follows the usud lines of such incorporation
Ordinances, paticularly OrdinancesNos. 18 of 1933, 6 of 1925 and 26 of 1915.

PENS ONSAMENDMENT (NO. 3) ORDINANCE, 1936.

THE ATTORNEY GENERAL moved the second reeding of a Bill intituled "An
Ordinanceto amend again the Pensons Ordinance, 1932."

THE COLONIAL SECRETARY saconded, and the Bill was read asecond time.

Coundil then went into Committee to consider the Bill dause by dause
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Upon Coundil resuming,

THE ATTORNEY GENERAL reported tha the Bill had passed through Committee
without amendment and moved the third reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passed.

SUMMARY OFFENCESAMENDMENT (NO. 2) ORDINANCE, 1936.

THE ATTORNEY GENERAL moved the second reeding of a Bill intituled "An
Ordinanceto amend further the Summary Offences Ordinance, 1932."

THE COLONIAL SECRETARY seconded.

HON. MR. M. K. LO.—Your Excdlency—My Honourable friend the Attorney Generd
daes, in his Objects and Reasons, that "the object of this amending Ordinance isto bring the
digribution of handbills again within the mischief againg which the paragrgph is amed.” It
therefore becomes necessary to consder the history of the legidaive enactment in questionin
order to ascartain, from the language of the enactment, whether it was ever intended to apply
tothedidribution of handhills If it wasintended to apply to the distribution of handbills, then |
agree that the second magisterid decison referred to by the Attorney Generd, in holding thet
digribution of handbills was not covered by the enactment, was wrong. | hope | may Saethe
logicd corollary of this, namdy, that if the legidaion was not intended to gpply to the
digribution of handbills, then obvioudy the magiderid decison mentioned above was
correct—which digposes of the only reason advanced for thisBill.

| accordingly turn a once to the source and origin of the enactment in order, if possible,
to extract its intention. Asthe Attorney Generd has pointed out, paragrgph 17 of Section 3 of
the Summary Offences Ordinance, 1932 (hereindfter referred to as "paragraph 17"), was teken
from paragraph (13D) of Section 2 (b) of Ordinance No. 22 of 1930 (hereindfter referred to as
"paragraph (13D)"), whichisin thefollowing terms—

"(23D) in any public dreet, road or place podts up or exhibits, or causes to be
posted up or exhibited any natice or prodlamation in the Chinese language without the
permission of the Secretary for Chinese Affairs or a Didrict Officer. This paragreph is
not to apply to Government Notices™

It will be seen that this language is subgtantialy the same as that of paragraph 17, the
only difference being that in paragraph 17 the phrase "public place’ (which by datutory
definition indudes dl piers, thoroughfares, sredts, roads, lanes, ec.), is usaed indeaed of the
wordsin paragraph (13D) of "public placeroad or places™
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Now we know that paragrgph (13D) was not a new enactment, (nor was it consdered
and passed as such by this Coundil), for we have the Attorney Generd's authority for saying
that it wasin turn taken from Section 50 of the Regulaion of Chinese Ordinance, 1888, which
isinthefollowingterms—

"50. (1) Nopersonshdl post up or exhibit, or causeto be posted up or exhibited,
in or near any dredt, any public notice or prodamation in the Chinese language without
the permisson of the Secretary for Chinee Affairs.

(2 The Secretary for Chinese Affairs may refuse such permisson whenever he
congders that the publication of such notice or procdlamaion would be prgudicd to
peace or good order: Provided that this section shdl not goply to Government notices.™

In moving the firg reading of the Summary Offences Amendment Ordinance, 1930,
under which paragrgph (13D) becamelaw, the Attorney Generd said—

"In the fird pat of this Ordinance amendments are made to the Summary
Offences Ordinance in repect of firecrackers, processons, natices and things of thet
kind which were formerly dedt with under Ordinance No. 3 of 1888, and it is
congdered desrable that they should be trandferred to a generd one, so they ae
trandferred to the Summary Offences Ordinance of 1845. Subsequent sections are
amendments which have been suggested from time to time under the principal
Ordinance and all of them are explained in the memorandum of Objects and Reasons
attached tothe Bill."

| desire respectfully to emphassethelast paragrgph of the Attorney Generd'sremarks.

| should point out a once that paragrgph (13D) is one of the "subsegquent sections'
mentioned by the Attorney Generd.

THE ATTORNEY GENERAL.—Don't you mean "isnot one?'
HON. MR M. K. LO—No.

Now, was it intended that paragraph (13D), S0 far as concans its scope and ambit,
should differ materidly from Section 50 of the Regulaion of Chinese Ordinance, 18837 If <0,
we should naturdly expect to find such amendment explained in the memorandum of Objects
and Reasons atached to the 1930 Bill.

In what way were the amendments of the 1888 Ordinance "explaned” in the
memorandum of Objects and Reasons atached to the 1930 Bill? The only words in the
Objectsand Reasonsrdevant to our discusson are asfollows—
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2.  Clause2tranderswith amendments certain provisons of Ordinance No. 3 of
1888 to thisgenerd Ordinance.

The new paagraphs (13A), (13B), (13C), (13D) and (13E) ae derived
respectively from sections 25 and 27, 22 and 27, and 23 and 27 and 50 and 51 of that
Ordinance”

Surdly it cannot be suggested thet any materid amendment of Section 50 of the 1888
Ordinance was ever intended; cartanly no explanation of the effect of any amendment was
givenin the Objects and Reasons

| submit very strongly that, dike under the 1838 legidation, under the 1930 legidation,
and, findly, under the 1932 legidation, the mischief amed a was and is "poging up or
exhibition," and not "didributing.”

The Attorney Generd has referred to two conflicting magisterid decisons, but | submit
that on the wording of the legidation from 1888 to 1932, mere "didributing” was wrongly
held in 1931 to be, and rightly hed in 1932 not to be, an offence under the enactment. | notice
that the Attorney Generd does not suggest that, from 1888 to the firsd magisterid decisonin
1931, it had ever been regarded by anyone in authority in the Colony thet distributing was an
offence under the enactment.

Notwithstanding the offiddly avowed object of this Bill, | submit therefore thet the
effect of the proposed amendment is nat to get rid of an erroneous magidterid decison given
contrary to the spirit and intent of the enactment, but to enlarge the scope and ambit of that
enactment. And | fed | can hardly crave in ad of my submisson amore cogent support than
that furnished by the drcumsance that the Law Officers of the Crown did not gpped from the
1932 magideid decison to the Full Court. If the magidrates decison were wrong, it is
inconcavableto methat the Law Officers of the Crown should haverefrained from exercising
their obviouslegda remedy of gpped. And | may incidentally remark thet it sseemsto meto be
a somewhat nove proceeding thet the Executive should seek the reversd of a magidrates
decison by legidation.

Paragraph 17 is, to us Chinese, an unhappy reic of an Ordinance which was frankly
racdly discriminativein character, and which was dways repugnant to us—the Regulaion of
Chinese Ordinance, 1888. Wergoiced initsreped in 1930. Asarepresentetive of the Chinese
| cannat, Sir, lightly acquiescein the enlargement of any of itssurviving provisons.

We get handbills daily—handbillsby way of reminders of meetings of public companies,
announcing deaths and funerds, and of bona fide trade advertisementsand drculars. If itis
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conddered necessary that dl such documents if written in the Chinese language, should have
recaived the gpprova of the Hon. the S. C. A. before didribution, why should it not be
conddered necessary that such documents, if written in the English language, should dso have
been censored, prior to didtribution, by some other gppropriate authority, say, my Honourable
friend the Ingpector Generd of Police? Frankly, Sir, | cannot see wha good such an enactment
can do in practice. If anyone were minded to digtribute objectionable handbills he would not
go to the SC.A. for goprovd, any more than a thief would invite a policeman to accompany
him on his thieving expedition. And the only people to suffer under the law, if this Bill is
passed, would be the poor and ignorant lads employed to do the didributing—either
knowingly in defiance of the law by those who want objectionable handhills ditributed, or
unknowingly and in ignorance of the law by thase who want unobjectionable and bona fide
dreularsdidributed.

| shdl therefore propose an amendment in Committee.

THE ATTORNEY GENERAL.—Sr—Theobject of dause 2 of thisBill isto maintain
the practice of censorship of handhillsin the Chinese language which has been carried on as
long as anyone in the Secretariat of Chinese Affars can remember, but which a recent
magiderid decison has hdd not to be authorised by paragraph (17) of section 3 of the
Summary Offences Ordinance. What we have to condder is not whether the magisirate was
right or wrong in the congtruction he placed on the enactment, but rather what isthe mischief
agang which the provison was amed. Having ascertained thet, we should then amend the
law s0 asto make the matter dear.

TheHon. Member hastraced the origin of the provison back to section 50 of Ordinance
No. 3 of 1888. It goes back even further than that, certainly as far back as section 10 of
Ordinance No. 22 of 1884, which wasintituled "The Peace Preservation Ordinance.”

When the enactment was trandferred to Ordinance No. 13 of 1888 (later renumbered as
No. 3 of 1838) express provison was made that the Registrar Generd (now the Secretary for
Chinese Affars) could refuse permisson for the poding up or exhibiting whenever he
conddered that the publication of the notice or proclamation would be prgudicid to peace or
good order.

These facts, | submit, indicate dearly that ever sSnce 1884, if not before that date, the
Legidature has congdered that in the interests of peace or good order a censorship of
prodamations and noticesin the Chineselanguage was essartid.

That being S0, is it reasonable to suppose that the Legidature in 1884 thought thet a
notice or prodameation prgudica to peace
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and good order would be objectionableif posted up, but unobjectionableif digtributed by hand.
At any rate, as | have daed, the practice of the Secretariat of Chinese Affairs has been to
censor hand billsaswdll aspogters

We know from our higtories of the Colony that when the Peace Preservation Ordinance,
1884, was passd it was rendered necessary by the occurrence of a srious riot in a certain
gndl section of our populaion, the leaders of which, by the issue of subversve and
threstening placards, sought to gtir other sections of the community into open revolt, so thet
troops hed to be cdled out in ad of the police. It may wel have been that fifty-two years ago
the dissaminators of subversve literature favoured posters ingead of handbills, but we know
from thetroubles of ten years ago that these disurbers of the peece dlill exist and thet for along
timethey have made use of handhillsaswell aspogtersto causetrouble.

| am sorry the Honourable Member has thought fit to suggest that there is any racid
discrimination in the Bill. There is none. Offenders againg the enactment are to be punished
whatever thair race or nationdity and the enactment gppears rightly now, where it was put in
1930, and where the Legidature of 1884 origindly put it, in an Ordinance of generd

application.

In trangmitting to Your Excellency a copy of his speech the Hon. Member omitted to
endoseacopy of the amendment he proposed to movein Committee. | undergtand it was sent
to another officeand ddayed in transmisson.

If hisamendment is desgned to presarve the existing censorship and merdy to darify it
by the addition of a paragrgph on the lines of subsection (2) of section 50 of the repeded
Ordinance No. 3 of 1888, which sets out that the Secretary for Chinese Affars may refuse
permisson whenever he condders that publication would be prgudicid to peace or good
order, | think the Government might accept the amendment. It would only state more clearly
the exiding practice. But if, as | have been told, his amendment is designed to abolish the
censorship provided by paragreph (17) of section 3 of Ordinance No. 40 of 1932, the
amendment could nat be acoepted by the Government and would be out of order as a
Committee Amendment after this Coundil has decided, by passing the motion for the second
Reading, that the principle of censorship isnecessary.

| have only to add thet the only Chinese who have cometo my office to discussthis Bill
have assured methat they gpprove of itsprovisons
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Coundl then went into Committeeto consder the Bill dauseby dause
Clause2

HON. MR M. K. LO—I wish to move the amendment which | sent in advance, but if
Your Excdlency adheres to the Attorney Genegrd's dictum it is usdess for me to reed it out.
However, the amendment | wish to propose is "Tha paragraph 17 (of Section 3) of the
Summary Offences Ordinance 1932 be amended by the subdtitution of the following words
for thewords s&t out in the said paragraphi—

"In any public place digtributes posts up or exhibits, or causesto be distributed posted up
or exhibited, any handbill notice or prodamaion which is or may be cdculaed to be
prgudicid to peace or good order, or to the friendly rdaions between the Colony and any
place outdde the Colony.”

| do not think | can say anything more in support of my amendment except thet in his
ansver to me the Attorney Generd has nat, in my submisson, dedt with one of the chief
points of objection to such an amendment as the proposed one. That isto say that people who
wish to digtribute objectionable literature would do so without going to the SC.A. It is only
peoplethat do not know the law that get into trouble.

In any case, while | am spesking on the amendment | would like to point out one smdl
dericd eror. | can never gopreciae why the words "this paragraph is not to goply to
Government natices' should be inserted & dl. These words mugt have been taken out of the
Ordinance of 1884 without redly gppreciating ther dgnificance | think these words are

unnecessaxy.

| wish to move my amendment unless Your Excdlency, for some reason which | cannot
undergtand, rulesit out of order.

H.E. THE GOVERNOR —You wish to subditute a pend sanction for prevention by
censorship?

HON. MR. M. K. LO— fed that the law should say that certain things cannot be done
a dl if they are objectionable.

THE ATTORNEY GENERAL.—Tha would come under the enactment governing
seditious literature.

HON. MR M. K. LO—Then this section is unnecessary. | do not see why dl handhills,
many of which are merdy reminders should have to have the SC.A. chop on them Smply
becausethey
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are in the Chinese language. That is why | am moving a generd amendment. | am not
introducing anew amendment. | am taking advantage of the proposed amendment.

H.E. THE GOVERNOR —You areredly proposing to reped the lav?
HON. MR M. K. LO—I would rather say amend, or reped asection of it.

H.E. THE GOVERNOR.—You are for repeding the censorship dause and introducing
apend dause | gather that having read a Bill asecond time for amending apreventive dause
we cannot have an amendment in Committeeto subgtitute amerdy pend dause.

THE ATTORNEY GENERAL.—The mater is governed by Standing Orders 27 (4)
and 31 (1). | submit that an amendment which goesto theroat of the Bill is, in effect, the same
asisavote agang the motion for the second Reading which hasjust been passed.

HON. MR. M. K. LO—It isan important question of principle. | have not seen anything
in Conditutiond Law where, when amember's amendment of asection of aBill is before the
Coundal, the member cannot move areped of thet section. Thet iswhat | am practicdly doing.
| submit my amendment isimportant and going to the root of the Bill.

H.E. THE GOVERNOR—I am not sanding on the drict interpretation of Standing
Orders of the Coundl in this case. That of course does not meen that | am in sympethy with
your amendment. Do you cdl for adivison, Mr. Lo?

HON. MR M. K. LO—I would likeadivison.

The amendment was put to the vote and defegted by 15 votesto one, Hon. Mr. Lo being
the only supporter.

H.E. THE GOVERNOR —Your anendment isdefegted, Mr. Lo.

HON. MR M. K. LO.—I aminaminority of one, Sir.

THE ATTORNEY GENERAL.—With reference to the induson of the words "This
paragraph is not to goply to Government notices’ mentioned by the Hon. Mr. Lo, | do nat
think these words do any harm. They have been in this Bill for more then fifty years The
meatter can be dedt with in future amendments or in the Revison of the Ordinance.

H.E. THE GOVERNOR.—TheAttorney Generd will takeanote.
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Clause3:

HON. MR. J. J. PATERSON.—It does not seem to methat thisdause asit is cast goesfar
enough. From thewording, it gppearsthat if an advertissment is placed on a hill which hasno
rock undernegth it it is not violating the Ordinance. | was thinking of the brick works on the
Cadlle Pesk Road whichisnat onrock. Itisamaog horriblething.

THE ATTORNEY GENERAL .—Isit an advertisement?

HON. MR. J. J. PATERSON.—Not quite It isjust theinitids of the concern. It ssemsto
me that in the framing of this Bill as long as the advertisement is not on rock it is perfectly in
order. Thisoneis certainly not in aroad cutting.

THE ATTORNEY GENERAL.—I have no objection to the word "hillade’ being
induded. Would you liketo haveit added after theword "rock.”

HON. MR. J. J. PATERSON.— leaveit to thelaw. Regimentd Armson the hillSdescan
a0 be dedt with then by this Bill. I do not think the Regimentd Arms on some of the hills
add to the beauty of the scenery. They will not be affected by the Clause asit Sands. However,
thereis a big difference between the arms of, say, the Scots Guards and the advertisement on
the Cadtle Pesk Road which | referred to just now. They would both be covered if the word
"hillade" were added. At present there seemsto beno limit to the powers of advertisement.

THE COLONIAL SECRETARY —Advetisaments on the hillade are covered by
another enactment.

THE ATTORNEY GENERAL.—What we proposeto ded with hereis sdf-advertisng
by hiking parties.

H.E. THE GOVERNOR —If we have powers under any other Ordinance, it does not
metter.

THE ATTORNEY GENERAL.—We have powers to make regulaions concerning
advertisements. If the Cadle Pesk advertissment which Mr. Paterson mentioned is not
controlled by any exigting regulation we can contral it by anew one.

Upon Coundil resuming,

THE ATTORNEY GENERAL reported that the Bill had passed through Committee
without amendment and moved the third reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passed.
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STAMP AMENDMENT ORDINANCE, 1936.

THE ATTORNEY GENERAL moved second reading of aBill intituled "An Ordinance
to amend thelaw reating to Samp duty.”

THE COLONIAL SECRETARY seconded, and the Bill wasread asecond time,
Coundil then went into Committee to consder the Bill dause by dause
Upon Coundil resuming,

THE ATTORNEY GENERAL reported tha the Bill had passed through Committee
without amendment and moved the third reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passd.

PUBLIC HEALTH (SANITATION) AMENDMENT
ORDINANCE, 1936.

THE ATTORNEY GENERAL moved second reading of aBill intituled " An Ordinance
to amend the Public Hedlth (Sanitation) Ordinance, 1935."

THE COLONIAL SECRETARY seconded, and the Bill wasread asecond time.
Coundil then went into Committee to consider the Bill dause by dause
Upon Coundil resuming,

THE ATTORNEY GENERAL reported tha the Bill had passed through Committee
without amendment and moved the third reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passed.

PUBLIC HEALTH (ANIMALSAND BIRDS) AMENDMENT
ORDINANCE, 1936.

THE ATTORNEY GENERAL moved the second reeding of a Bill intituled "An
Ordinanceto amend the Public Hedlth (Animas and Birds) Ordinance, 1935."

THE COLONIAL SECRETARY seconded, and the Bill wasread asecond time
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Coundl then went into Committeeto consder the Bill dauseby dause
Upon Coundil resuming,

THE ATTORNEY GENERAL reported tha the Bill had passed through Committee
without amendment and moved the third reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passed.

PUBLIC HEALTH (FOOD) AMENDMENT ORDINANCE, 1936.

THE ATTORNEY GENERAL moved the sscond reeding of a Bill intituled "An
Ordinanceto amend the Public Hedlth (Food) Ordinance, 1935."

THE COLONIAL SECRETARY seconded, and the Bill was read asecond time.
Coundl then went into Committeeto consder the Bill dauseby dause
Upon Coundil resuming,

THE ATTORNEY GENERAL reported that the Bill had passed through Committee
without amendment and moved the third reading.

THE COLONIAL SECRETARY seconded, and the Bill was read a third time and
passed.

ADJOURNMENT.

H.E. THE GOVERNOR —Council sands adjourned until Wednesday, 16th September.




