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CHAPTER 1 

Introduction 

 
Purpose of the Report 
 
1.1  This is a Report of the Committee on Members' Interests ("CMI") 
on the preliminary consideration of a complaint against Ir Dr Hon 
Raymond HO, Hon Jeffrey LAM and Hon Abraham SHEK in relation to 
their failure to disclose the nature of their pecuniary interest in the project 
to construct the Hong Kong Section of Guangzhou-Shenzhen-Hong Kong 
Express Rail Link ("XRL Project"), before they spoke at the meetings of 
the Subcommittee on Matters Relating to Railways ("Railway 
Subcommittee") of the Panel on Transport of the Legislative Council 
("LegCo") held from September to November 2009. 
 
Membership and terms of reference of CMI as well as its procedure 
for handling complaints 
 
1.2 The membership of CMI is in Appendix I. 
 
1.3 Hon Mrs Sophie LEUNG declared that she and Hon Jeffrey LAM 
were affiliated to the same political grouping, the Economic Synergy.  
Members raised no objection to Mrs LEUNG chairing the meetings to 
consider the complaint against Ir Dr Hon Raymond HO, Hon Jeffrey LAM 
and Hon Abraham SHEK. 
 
1.4 One of the terms of reference of CMI, as provided in Rule 73(1)(c) 
of the Rules of Procedure ("RoP"), is to consider any complaint made in 
relation to the registration and declaration of Members' interests or any 
complaint of a failure to do so and, if it thinks fit after consideration, 
investigate such complaint.  
 
1.5 For the purpose of handling complaints, CMI adopted at its 
meeting on 2 January 2009 the "Procedure of the Committee on Members' 
Interests for handling complaints received in relation to the registration or 
declaration of Members' interests or Members' claims for reimbursement of 
operating expenses" ("the Procedure").  The Procedure was issued to all 
Members on 13 January 2009 for their reference and a copy of it is in 
Appendix II. 
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1.6 According to the Procedure, CMI takes a two-stage approach in 
handling complaints, which consists of the preliminary consideration and 
investigation stages.  Preliminary consideration refers to the process of 
ascertaining the subject of the complaint and the provisions of the RoP 
relevant to the allegations in question, as well as gathering information 
relevant to the complaint and the allegations in question.  On the basis of 
information gathered at the preliminary consideration stage, CMI will 
determine if it will proceed to the investigation stage. 
 
1.7 According to Paragraph (25) of the Procedure, no member of CMI 
shall participate as a member of CMI in the handling of a complaint or at 
the meetings of CMI to deliberate on or inquire into a complaint where the 
complaint was made by or against him.  As Hon Abraham SHEK, being a 
member of CMI, is a Member under complaint, Mr SHEK did not 
participate in the handling of the complaint or attend any of the meetings of 
CMI to deliberate on or inquire into the complaint against him. 
 
 
The complaint 

1.8 On 31 December 2009, the Clerk to CMI received through email a 
complaint (Appendix III) jointly lodged by the Slow Development Hong 
Kong and People's Planning Action ("the complainants")  which alleged 
that Ir Dr Hon Raymond HO, Hon Jeffrey LAM and Hon Abraham SHEK 
might have conflict of interest and role in respect of the funding proposal 
for the construction of the XRL Project by virtue of their being 
non-executive directors ("NEDs") of companies which were involved in the 
XRL Project or had indicated an interest in bidding for contracts under the 
Project.  The complaint also alleged that the three Members had not 
declared their interests when they spoke on the XRL Project at the relevant 
meetings of the Railway Subcommittee, particulars of which are as follows: 
 

(a) at the meeting of the Railway Subcommittee held on 
17 September 2009 and at other meetings of the Railway 
Subcommittee held thereafter to discuss the XRL Project, 
Ir Dr Hon Raymond HO spoke on the XRL Project without 
disclosing his pecuniary interest in the Project by virtue of 
his being an NED of China State Construction International 
Holdings Limited ("CSC"); 
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(b) at the meetings of the Railway Subcommittee held to 
discuss the XRL Project, Hon Jeffrey LAM spoke on the 
XRL Project without disclosing his pecuniary interest in 
the Project by virtue of his being an NED of Hsin Chong 
Construction Group Limited ("HCCG"); and 

(c) at the meetings of the Railway Subcommittee held to 
discuss the XRL Project, Hon Abraham SHEK spoke on 
the XRL Project without disclosing his pecuniary interest 
in the Project by virtue of his being an NED of MTR 
Corporation Limited ("MTRCL"), HCCG and NWS 
Holdings Limited ("NWSH") which is the parent company 
of Vibro (HK) Limited. Vibro (HK) Limited was awarded a 
contract for Kwu Tung Core Store and Associated Works 
under the XRL Project on 12 October 2009. 

1.9 The complainants requested CMI to undertake a series of actions, 
of which the following ones are relevant: 

(a) to investigate thoroughly whether the Members who had 
conflict of interests or roles had participated in the 
discussions and voted on matters relating to the XRL 
Project at meetings of LegCo, whether they had declared 
their interests; and to explain to the public whether public 
interest had been undermined by these Members' 
behaviours; and 

(b) to review if the existing declaration of interest system 
could adequately monitor and prevent conflict of interest 
situations. 

 
1.10 This Report only deals with the actions requested of CMI referred 
to in paragraph 1.9(a) above in respect of the complaint in so far as these 
actions fall within the terms of reference of CMI set out in paragraph 1.4 
above.  The action referred to in paragraph 1.9(b) above will be dealt with 
separately in CMI's on-going study of the requirements and procedures for 
the registration and disclosure of Members' interests. 

1.11 When the complaint was received by the Clerk to CMI, the 
Chairman of CMI, Hon Mrs Sophie LEUNG, was not in Hong Kong and 
the complaint was then referred to the Deputy Chairman, Hon Emily LAU, 
in accordance with Paragraph (1) of the Procedure.  The Deputy Chairman 
decided that a meeting should be convened to consider the complaint.  At 
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the meeting on 11 January 2010, members agreed that CMI should proceed 
to the "preliminary consideration" stage of the complaint-handling process 
in accordance with the Procedure.  

 

Subject of the complaint and rules relevant to the allegations in the 
complaint 

1.12 CMI considers that the subject of the complaint is that the three 
Members were alleged to have spoken at meetings of the Railway 
Subcommittee on a matter in which they had a pecuniary interest, but had 
failed to disclose such interest at those meetings.  In this regard, CMI has 
determined that the relevant rule is Rule 83A of RoP, which provides that:  
 
 "In the Council or in any committee or subcommittee, a Member 

shall not move any motion or amendment relating to a matter in 
which he has a pecuniary interest, whether direct or indirect, or 
speak on any such matter, except where he discloses the nature of 
that interest".  

 
1.13 CMI notes that the Railway Subcommittee meetings referred to in 
the complaint letter were held to discuss, among other things, the XRL 
Project, and some of the papers presented by the Administration for 
deliberation at the meetings were related to the "Funding Arrangement and 
Special Rehousing Package" of the XRL Project scheduled for submission 
to the Finance Committee ("FC") for approval in January 2010.  CMI has 
determined that the "matter" in the context of Rule 83A of RoP should be 
the "XRL Project". 
 
1.14 CMI notes that under Rule 73(1)(e) of RoP, in reporting to the 
Council, it may make recommendations, including a recommendation to 
sanction under Rule 85 of RoP.  Rule 85 of RoP provides, inter alia, that 
any Member who fails to comply with the disclosure of pecuniary interests 
requirements under Rule 83A of RoP may be admonished, reprimanded or 
suspended by the Council on a motion to that effect.  
 
 
 
Preliminary consideration of the complaint 
 
1.15 CMI held a total of 20 meetings from January 2010 to June 2011 to 
consider the complaint.  The purposes of these meetings are to ascertain 
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the subject of the complaint and the provisions of RoP relevant to the 
allegations in question, gather information relevant to the complaint and 
study the procedural rules on pecuniary interests as well as other relevant 
issues.  All the meetings were held in camera in accordance with 
Paragraph (23) of the Procedure.   
 
1.16 CMI gathered information relevant to the complaint through 
checking the verbatim transcripts of the relevant meetings of the Railway 
Subcommittee, studying the Register of Members' Interests, researching 
LegCo papers and other relevant websites, and seeking from MTRCL the 
closing tender dates of the relevant contracts under the XRL Project.  CMI 
also obtained response in writing from Dr HO, Mr SHEK and Mr LAM on 
the allegations made against them in the complaint.  Mr SHEK attended a 
meeting of CMI held on 24 November 2010, whereas Mr LAM declined 
CMI's invitation to do so.    
 
1.17 Based on the information gathered, CMI is of the opinion that it is 
able to determine whether or not the complaint is substantiated.  In 
accordance with Paragraph (11) of the Procedure, CMI decides that an 
enquiry is not necessary and a report on the complaint shall be made to the 
Council.  
 
1.18 To enable the Members under complaint to have an opportunity to 
comment on the draft report of CMI, those parts of the draft report relevant 
to the Members concerned were forwarded to them for comments.  CMI 
received the written comments from Dr HO on 2 June 2011 and from 
Mr SHEK and Mr LAM on 3 June 2011.  CMI has carefully considered 
these comments before finalizing its report. 
 
 
The Report 
 
1.19 This Report consists of the main report and relevant documents. 
The main report comprises five Chapters.  This Chapter is mainly an 
introduction to the background as well as the subject of the complaint and 
rules relevant to the allegations in the complaint.  Chapter 2 gives an 
account of the information relevant to the compliant gathered by CMI.  
Chapter 3 sets out the issues which CMI has considered in relation to the 
procedural rules on pecuniary interests.  Chapter 4 sets out the 
considerations and conclusions of CMI on the complaint.  Chapter 5 sets 
out the recommendations of CMI.  
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CHAPTER 2 

 
Information gathered by CMI in its 

 preliminary consideration of the complaint 
 
 

2.1  This Chapter sets out the information gathered by CMI to facilitate 
its preliminary consideration of the complaint against Ir Dr Hon 
Raymond HO, Hon Abraham SHEK and Hon Jeffrey LAM. The 
information so gathered is based on information obtained through checking 
the verbatim transcripts of the relevant meetings of the Railway 
Subcommittee, the Register of Members' Interests, LegCo papers and other 
relevant websites; information from MTRCL on the closing tender dates of 
the relevant contracts under the XRL Project; information provided by 
Dr HO, Mr SHEK and Mr LAM in writing on the allegations made against 
them in the complaint; information provided by Mr SHEK to CMI at its 
meeting on 24 November 2010.  

 
 

Ir Dr Hon Raymond HO 
 
Particulars of the complaint 
 
2.2 The complaint alleged that at the meeting of the Railway 
Subcommittee held on 17 September 2009 and at other meetings of the 
Railway Subcommittee held thereafter to discuss the XRL Project, Dr HO 
spoke on the XRL Project without disclosing his pecuniary interest in the 
Project by virtue of his being an NED of CSC. 

 

Information gathered by CMI 

2.3 CMI has checked the records of the Railway Subcommittee 
meetings at which the XRL Project was discussed.  According to the 
verbatim transcripts of the Railway Subcommittee meetings held on 
17 September, 22 October and 6, 16 and 17 November 2009 (Appendices 
IV(a) to (c) and (e) to (f)), CMI notes that Dr HO did not make any 
disclosure of pecuniary interest at these meetings.  CMI also notes that no 
motion on any matter relating to the XRL Project had been moved at the 
above meetings, and hence no voting took place at those meetings. 
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2.4 According to the Register of Members' Interests, Dr HO registered 
his directorship in CSC with the Clerk to LegCo on 1 June 2005 in the last 
legislative term and on 6 October 2008 in the current legislative term. 
 
2.5 CMI wrote to Dr HO on 20 January 2010 to seek his response to 
the complaint.  The correspondence with Dr HO is in Appendices V(a) to 
(d).  A summary of the information provided by Dr HO in his replies is 
given in paragraph 2.6 below. 
 
2.6 Dr HO has been an independent non-executive director ("INED") 
of CSC since 1 June 2005.  Dr HO receives $360,000 per annum by way 
of remuneration and the remuneration is not affected by or related to the 
performance of the company.  Dr HO has not participated in the daily 
operation of CSC.  CSC has not provided Dr HO with information on 
CSC's plans or bids for contracts under the XRL Project.  He has been 
given to understand that the aforesaid information is confidential and will 
not be disclosed.  At the material time, i.e. from September to November 
2009, he had no knowledge that CSC intended to bid for contracts under 
the XRL Project or that it had participated in the bidding exercise.  Dr HO 
stated that he did not have a pecuniary interest in the matter under 
discussion by the Railway Subcommittee.  He considers that the duty of 
an INED is to monitor the operation of a listed company and hence, being 
an INED, is a kind of public duty or community service.  In his opinion, 
the fixed sum of remuneration could be regarded as an honorarium. 
 
2.7 According to the information obtained by CMI from MTRCL, 
while CSC had not been awarded any contract under the XRL Project when 
the XRL Project was discussed at the relevant Railway Subcommittee 
meetings, CSC was awarded a Tai Kong Po to Tse Uk Tsuen Tunnels 
contract under the XRL Project in a joint venture with Maeda on 12 July 
2010.  The date of submission of tender by CSC for the Tai Kong Po to 
Tse Uk Tsuen Tunnels contract under the XRL Project in a joint venture 
with Maeda was 26 March 2010. 
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Hon Abraham SHEK 
 
Particulars of the complaint 

2.8 The complaint alleged that at the meetings of the Railway 
Subcommittee held to discuss the XRL Project, Mr SHEK spoke on the 
XRL Project without disclosing his pecuniary interest in the Project by 
virtue of his being an NED of MTRCL, HCCG and NWSH which is the 
parent company of Vibro (HK) Limited. Vibro (HK) Limited was awarded 
a contract for Kwu Tung Core Store and Associated Works under the XRL 
Project on 12 October 2009. 

 

Information gathered by CMI 

2.9 CMI has checked the records of the Railway Subcommittee 
meetings at which the XRL Project was discussed.  According to the 
verbatim transcripts of the Railway Subcommittee meetings held on 6, 16 
and 17 November 2009 (Appendices IV(c) and (e) to (f)), CMI notes that 
Mr SHEK did not make any disclosure of pecuniary interest at these 
meetings.  CMI also notes that no motion on any matter relating to the 
XRL Project had been moved at the above meetings, and hence no voting 
took place at those meetings. 
 
2.10 According to the Register of Members' Interests, Mr SHEK 
registered his directorship in MTRCL with the Clerk to LegCo on 
3 January 2008, his directorship in HCCG on 23 January 2008, and his 
directorship in NWSH on 27 September 2004 in the last legislative term; 
and on 26 September 2008 in the current legislative term.  
 
2.11 The following information was also obtained by CMI: 
 

(a) MTRCL was asked by the Administration to proceed with 
the further planning and design of the XRL Project on the 
understanding that it would be invited to undertake the 
Project under the concession approach1; 

 

                                                 
1 Paragraph 3 of the Legislative Council Brief on Hong Kong Section of Guangzhou-Shenzhen-Hong 

Kong Express Rail Link issued by the Transport and Housing Bureau in October 2009. 
 



 - 9 -

(b) HCCG had not been awarded any contract under the XRL 
Project at the time when the XRL Project was discussed at 
the relevant Railway Subcommittee meetings; however its 
wholly-owned subsidiary, Hsin Chong Construction Co. 
Ltd., was awarded a contract for Nam Cheong Property 
Foundation Removal/Reprovisioning on 27 January 2010 
following FC's approval of the funding arrangements for 
the Project on 16 January 2010.  The closing tender date 
of the contract was 24 September 2009; and 

(c) NWSH had not been awarded any contract under the XRL 
Project at the time when the XRL Project was discussed at 
the relevant Railway Subcommittee meetings; however 
Vibro (HK) Limited, a 99.8%-owned subsidiary of NWSH, 
was awarded a contract for West Kowloon Terminus Piles 
(Site A-South) in a joint venture with Chun Wo on 
27 January 2010 following FC's approval of the funding 
arrangements for the Project on 16 January 2010.  The 
closing tender date of the contract was 2 October 2009. 

2.12 CMI wrote to Mr SHEK on 20 January 2010 to seek his response to 
the complaint.  After considering his response, CMI invited Mr SHEK on 
7 October 2010 to attend a meeting of CMI to give explanations and 
provide information and asked him to refer to CMI's views on the 
principles of how directorship is regarded in the context of Rule 83A of 
RoP detailed in paragraph 3.13 in Chapter 3 of this Report.  In this 
connection, Mr SHEK attended a meeting of CMI on 24 November 2010 to 
provide further information and explanation on his case.  The 
correspondence with Mr SHEK is in Appendices VI(a) to (d).  A 
summary of the information provided by Mr SHEK in his replies is given 
in paragraphs 2.13 to 2.17 below. 
 
2.13 Mr SHEK has been an INED of MTRCL since 18 December 2007.  
He receives a remuneration of $300,000 per annum.  He does not 
participate in the daily management of the company.  While he had 
declared his interest as a director of MTRCL at previous meetings of the 
Panel on Transport and the Railway Subcommittee, he admitted that there 
was an oversight on his part for not disclosing the nature of his interest in 
the XRL Project by virtue of his being an INED of MTRCL at the relevant 
Railway Subcommittee meetings.  
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2.14 As Mr SHEK is also an INED of HCCG and NWSH, he has made 
clear to MTRCL that he would not involve or participate in the discussion 
of any railway contract under MTRCL.  Hence, he was not present at the 
Board meeting of MTRCL held on 8 December 2009 to decide the award of 
contracts relating to the XRL Project.  As he was not present at that Board 
meeting, he was not aware of any involvement of Hsin Chong Construction 
Co. Ltd. (a wholly-owned subsidiary of HCCG) and Vibro (HK) Limited (a 
99.8%-owned subsidiary of NWSH and itself a listed company) until after 
the meeting.  It was only after the award of the contracts that he learnt of 
the identities of these two companies which were awarded the contracts 
from documents provided by MTRCL to him.  In MTRCL, selection of 
tenderers and tender evaluation are issues dealt with by the management 
and are not taken to the Board.  The papers received by Board members 
prior to a Board meeting do not disclose the identities of the tenderers who 
are described by letters, i.e. A, B, C, D etc.  Board members are only 
informed of the identities of the tenderers at the Board meeting.  
 
2.15 Mr SHEK has been an INED of HCCG since 23 January 2008.  
He receives a remuneration of $200,000 per annum.  He has been offered 
stock options in HCCG in common with other INEDs, but he has not 
exercised such options up to this date.  He does not participate in the 
day-to-day operation of the company.  As he is an INED of MTRCL, he 
has made clear to HCCG that he would not involve or participate in any 
discussion of HCCG with regard to contracts under MTRCL, including 
HCCG's plan to bid for a contract under MTRCL.  Hence, at the material 
time, he was not aware of, nor did he participate in, any of the planning 
work of HCCG in its bidding for contracts under the XRL Project.  As an 
INED of HCCG, it did not occur to him that he was required to disclose the 
nature of his interest in the XRL Project, derived from Hsin Chong 
Construction Co. Ltd. (a wholly-owned subsidiary of HCCG), at the 
Railway Subcommittee meetings.  Neither was he aware or in a position 
to know that Hsin Chong Construction Co. Ltd. had bid for a contract under 
the XRL Project because his role as an INED of HCCG was to ensure good 
corporate governance of HCCG. 

2.16 Mr SHEK has been an INED of NWSH since 28 September 2004.  
He receives by way of remuneration $250,000 per annum.  He has been 
offered stock options in common with other INEDs of NWSH, but he has 
not exercised such options up to this date.  As he is an INED of MTRCL, 
he has made clear to NWSH that he would not involve or participate in 
any  discussion of NWSH with regard to contracts under MTRCL, 
including NWSH's plan to bid for a contract under MTRCL.   
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Hence, at the material time, he was not aware of, nor did he participate in, 
any of the planning work of NWSH in its bidding for contracts under the 
XRL Project.  As an INED of NWSH, it did not occur to him that he was 
required to disclose the nature of his interest in the XRL Project, derived 
from Vibro (HK) Limited, by virtue of his being an INED of NWSH at the 
Railway Subcommittee meetings.  Neither was he aware or in a position 
to know that Vibro (HK) Limited had bid for a contract under the XRL 
Project because his role as an INED of NWSH was to ensure good 
corporate governance of NWSH.  As NWSH's board mainly examined 
consolidation of financial accounts submitted by its subsidiaries, he was not 
aware of or in a position to know what contracts had Vibro (HK) Limited 
entered into.  An INED of a parent company would not enquire about the 
contracts which a subsidiary of the company had bid for. 

2.17 Mr SHEK agreed to CMI's views on the principles of how 
directorship is regarded in the context of Rule 83A of RoP detailed in 
paragraph 3.13 in Chapter 3 of this Report that a Member, by virtue of his 
being an INED of a company, should take reasonable steps to find out what 
the company was doing for the purpose of making the required disclosures 
under Rule 83A of RoP.  He indicated that he would do so in future.  He, 
however, did not consider it fair to require a Member to find out what a 
subsidiary of the company was doing for the purpose of making the 
required disclosures under Rule 83A of RoP because it was not practicable 
to do so.  He considered that to judge him on the basis of this requirement 
of which he was not aware would amount to "backtracking" given that 
Rule 83A of RoP was not drafted in the terms as set out in CMI's 
understanding of the Rule.   
 
 
 
Hon Jeffrey LAM 
 
Particulars of the complaint 
 
2.18 The complaint alleged that at the meetings of the Railway 
Subcommittee held to discuss the XRL Project, Mr LAM spoke on the 
XRL Project without disclosing his pecuniary interest in the Project by 
virtue of his being an NED of HCCG. 
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Information gathered by CMI 
 
2.19 CMI has checked the records of the Railway Subcommittee 
meetings at which the XRL Project was discussed.  According to the 
verbatim transcripts of the Railway Subcommittee meetings held on 
22 October and 13 and 16 November 2009 (Appendices IV(b) and (d) to 
(e)), CMI notes that Mr LAM did not make any disclosure of pecuniary 
interest at these meetings.  CMI also notes that no motion on any matter 
relating to the XRL Project had been moved at the above meetings, and 
hence no voting took place at those meetings. 
 
2.20 CMI wrote to Mr LAM on 20 January 2010 to seek his response to 
the complaint.  After considering his response, CMI invited Mr LAM on 
7 October 2010 to attend a meeting of CMI to give explanations and 
provide information and asked him to refer to CMI's views on the 
principles of how directorship is regarded in the context of Rule 83A of 
RoP, which are detailed in paragraph 3.13 in Chapter 3 of this Report.  
Although Mr LAM declined CMI's invitation to attend a meeting of CMI, 
he nevertheless provided further explanations to CMI in writing. CMI 
considers the information provided by Mr LAM and that gathered by CMI 
sufficient in its preliminary consideration of the complaint against Mr LAM.  
The correspondence with Mr LAM is in Appendices VII(a) to (d).  A 
summary of the information provided by Mr LAM in his replies is given in 
paragraph 2.21 below. 
 
2.21 Mr LAM has been an INED of HCCG since 24 August 2002.  
Mr LAM receives $200,000 per annum by way of remuneration.  He has 
been offered stock options in HCCG in common with other INEDs, but he 
has not exercised such options up to this date.  At the material time, he 
was not aware of, nor did he participate in, any of the work of HCCG in its 
plans or bids for contracts under the XRL Project.  He is not involved in 
the day-to-day operation of HCCG.  At all relevant times, he was not 
aware of, nor did he participate in, any of the work of Hsin Chong 
Construction Co. Ltd., a subsidiary of HCCG, in its plans or bids for 
contracts under the XRL Project.  Hsin Chong Construction Co., Ltd. has 
its own board of directors, and he is not a board member of Hsin Chong 
Construction Co. Ltd.  Mr LAM considered it unreasonable to expect him, 
as an INED of HCCG, to find out, for the purpose of making the required 
disclosures under Rule 83A of RoP, from its subsidiary company, Hsin 
Chong Construction Co. Ltd., whether it had bid for a contract under the 
XRL Project.  He considered the interest being too remote, as he could 
only make disclosures in respect of the company of which he was a 
director.  
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2.22 According to the Register of Members' Interests, Mr LAM 
registered his directorship in HCCG with the Clerk to LegCo on 2 October 
2004 in the last legislative term and on 2 October 2008 in the current 
legislative term.  As mentioned in paragraph 2.11(b) above, while HCCG 
had not been awarded any contract under the XRL Project at the time when 
the XRL Project was discussed at the relevant Railway Subcommittee 
meetings, its wholly-owned subsidiary, Hsin Chong Construction Co. Ltd., 
was awarded a contract for Nam Cheong Property Foundation 
Removal/Reprovisioning on 27 January 2010 following FC's approval of 
the funding arrangements for the Project on 16 January 2010. The closing 
tender date of the contract was 24 September 2009.  
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CHAPTER 3 
 

Issues considered in relation to procedural rules on  

pecuniary interests 

 
3.1 As the complaint raises, for the first time, the issue of whether a 
Member's position as an NED of a company may give rise to a situation 
under which the Member is considered to have a pecuniary interest by 
virtue of that position under Rule 83A of RoP, and having regard to some of 
the points made by Ir Dr Hon Raymond HO, Hon Jeffrey LAM and Hon 
Abraham SHEK in their respective response, CMI has examined the 
following issues in its preliminary consideration of the complaint against 
the three Members:  

(a) the information provided to Members prior to December 
2009 on disclosure of interests, including direct and 
indirect pecuniary interests; 

(b) the meaning of direct and indirect pecuniary interests under 
Rule 83A of RoP; 

(c) the role of an INED in a company and the circumstances 
under which a Member who is an INED of a company 
would be required to make disclosure of pecuniary interests 
under Rule 83A of RoP; and 

(d) how Rule 83A of RoP is interpreted and applied when 
speaking at meetings, including at which point in time 
should a pecuniary interest be disclosed and whether the 
same pecuniary interest should be disclosed each time 
when the Member speaks. 

 
 

Information on disclosure of pecuniary interest available to Members of 
Fourth LegCo 
 
3.2 CMI notes that the following documents were made available to all 
Members of the Fourth LegCo after they had assumed office: 
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(a) the Guidelines on Registration of Interests, together with 
the Registration Form on Members' Interests to be 
completed and returned to the Clerk before the first 
meeting of the new term, were issued to all Members on 
11 September 2008.  In paragraph III (3) of the Guidelines, 
it is stipulated that the registration of interests is additional 
to, and in no way a replacement of, the requirement on 
Members to disclose pecuniary interests under Rule 83A of 
RoP; 

(b) one set of RoP was issued to all Members on 19 September 
2008; 

(c) a circular (LC Paper No. CB(3) 69/08-09) on "Disclosure 
of Pecuniary Interest by Members" (Appendix VIII) was 
issued on 20 October 2008 in response to enquires from 
some Members regarding Members' participation in the 
debate and voting on the motion on "Assisting the victims 
of the Lehman Brothers Incident".  The circular further 
explained the requirements under Rules 83A and 84(1) of 
RoP;  

(d) the subject of "Disclosure of Pecuniary Interests under 
Rule 83A of the Rules of Procedure" was discussed at the 
CMI meeting on 16 December 2009, on the eve of the 
consideration of the funding proposal of the XRL Project at 
the FC meeting on 18 December 2009.  A paper (LC 
Paper No. CMI/17/09-10) (Appendix IX) which provided 
information on matters relating to compliance with 
Rule 83A of RoP, including the meaning of direct and 
indirect pecuniary interests and the interests involved in 
non-executive directorships, was issued on 15 December 
2009.  As the meeting of CMI was open to the public, the 
discussion paper and the minutes of the meeting were 
uploaded onto LegCo's website and are accessible by all 
Members; and 

(e) a circular on "Procedural Implications of Pecuniary 
Interests on Speaking and Voting on a Matter before the 
[Finance] Committee" (LC Paper No. FC 27/09-10) 
(Appendix X) was issued by the Clerk to FC to all 
Members on 17 December 2009.  The circular explained  
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some practical issues relating to the compliance of 
Rule 83A of RoP, such as timing for making the declaration, 
disallowance of vote on grounds of direct pecuniary 
interest, non-executive directorships, chairing of meetings 
by Members who may have a pecuniary interest, etc.  

 
 
Meaning of direct and indirect pecuniary interests 
 
3.3 Under Rule 83A of RoP, to the extent that it is relevant to the 
complaint, a Member shall not speak on a matter in which he has a 
pecuniary interest, whether direct or indirect, except where he discloses the 
nature of that interest.  CMI notes that there is no provision in the RoP 
which provides the circumstances which constitute "direct pecuniary 
interest" and "indirect pecuniary interest" in the context of Rule 83A of 
RoP.  
 
3.4 CMI takes the view that for a pecuniary interest to be direct, it 
should be immediate and not merely of a remote or general character.  As 
regards "indirect pecuniary interest", CMI is of the view that it is an interest 
not immediate and personal to a Member, but does have a certain 
relationship with the Member which would make a reasonable person to 
consider that such interest might have certain influence on the action or 
speech of the Member.   
 
 
Role of INEDs  
 
3.5 CMI notes that there is no distinction between executive and 
non-executive directors in law.  CMI also notes that all the directors of a 
company owe a fiduciary duty to their company.  This means that they 
must at all times act honestly and diligently, showing the company their 
highest loyalty, acting in good faith and in the company's best interests.  
Although an INED has no executive or management responsibility in the 
company on whose board he sits, the duty of INEDs to act bona fide in the 
interests of the company as a whole is identical to that of their executive 
colleagues.   
 
3.6 The Code on Corporate Governance Practices, contained in the 
Rules Governing the Listing of Securities on The Stock Exchange of Hong 
Kong Limited, also states that every director is required to keep abreast of 
his responsibilities as a director of a listed company and of the conduct, 
business activities and development of that issuer.  Given the essential 
unitary nature of the board, NEDs have the same fiduciary duties and duties 
of care and skill as executive directors.  
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Circumstances under which a Member who is an INED would be required 
to make disclosure of pecuniary interests under Rule 83A of RoP by virtue 
of being an INED 
 
3.7 CMI had taken almost a year from January 2010 to December 2010 
in 13 meetings to study the circumstances under which a Member who is an 
INED would be required to make disclosure under Rule 83A of RoP by 
virtue of being an INED.  
 
3.8 CMI notes that the disclosure of the nature of the direct or indirect 
pecuniary interest in the matter before a committee is a condition to a 
Member's speaking on the matter.  Based on the principle that it is a 
Member's responsibility to disclose his pecuniary interest in a matter being 
considered to enable other people to judge if his views on the matter have 
been influenced by his interest, a Member should disclose his pecuniary 
interest at the beginning of his speech on the matter. 
 
3.9 CMI considers that as NEDs have the same fiduciary duties and 
duties of care and skill as executive directors in a company, a Member who 
is an INED of a company should be knowledgeable about the nature of 
business of the company.  Under the circumstances, if the company of 
which a Member is an INED has a direct pecuniary interest in a matter 
before a committee, CMI considers that the Member should have an 
indirect pecuniary interest in the matter.  It follows that the Member 
should, for the purpose of making the required disclosures under Rule 83A 
of RoP, take reasonable steps to find out whether the company of which he 
is an INED has a pecuniary interest in the matter under consideration by a 
committee of the Council.  CMI notes that Members would disclose their 
pecuniary interests in a project being considered by FC if they consider that 
any company related to them had submitted or might submit a bid or bids 
for contract(s) under the project.  On the other hand, where initiatives 
have not yet evolved into financial proposals and are being considered at 
Panel meetings, it is much less likely that Members would disclose their 
pecuniary interests.   
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3.10 CMI considers that as a general rule, where a subsidiary of a 
company has bid for a contract or has been awarded a contract under a 
project, the parent company is regarded as having an indirect interest in a 
project.  It follows that a Member who is a director of that parent 
company is regarded as having an indirect pecuniary interest in the project.  
However, CMI is aware that the circumstances of each individual case 
could vary and sometimes the indirect pecuniary interest could be too 
remote to be caught by Rule 83A of RoP.   
 
3.11 CMI has also deliberated at which juncture in a tender exercise that 
a company should be regarded as having a pecuniary interest.  While 
members generally agree that it is fair to require a Member who is an INED 
of a company which has actually put in a bid in a tender exercise for a 
project to declare his indirect pecuniary interest derived from his 
company's bidding the project, some members consider that the Member 
has the obligation to declare his interest as soon as the company has 
indicated interest in the project even though it has not yet submitted any 
formal bid or an "expression of interest" in response to a formal invitation.  
These members consider that as the purpose of disclosure of interests by 
Members is to uphold the credibility of LegCo, the issue should also be 
examined from the perspective of public perception.  Generally speaking, 
the public may not be able to draw a distinction between a Member whose 
company has submitted a bid for contracts under a project and another 
Member whose company is considering submitting a bid, as both Members' 
actions, speeches or votes on the project being considered may reasonably 
be thought by others to be subject to the influence of their involvement in 
the respective companies.  It is therefore a Member's responsibility to 
disclose his pecuniary interest in a matter being considered to enable other 
people to judge if his views on the matter have been influenced by his 
interest.  Hence, a Member should disclose his pecuniary interest at the 
beginning of his speech on the matter. 
 
3.12 The majority of members consider that a company should not be 
regarded as having a pecuniary interest in a project if it is merely 
contemplating the making of a bid for a contract under the project since no 
potential detriment or advantage to the company has arisen yet.  These 
members consider that the making of bids for contracts under a project by a 
company is a concrete action which can be easily identified.  They 
consider that as a company might be interested in various business 
opportunities, to regard a company which is contemplating the making of 
bids for contracts under a project as having a pecuniary interest in the 
project might have wide ramifications on Members' observing the 
requirement to disclose their pecuniary interest under Rule 83A of RoP. 
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3.13 CMI's views on the principles of how it would regard 
directorships for the purpose of Rule 83A of RoP are set out as follows: 
 

(a) a company is regarded as having a direct pecuniary interest 
in a project if the company has bid for a contract or has 
been awarded a contract under the project; 

 
(b) if a company is regarded as having a direct pecuniary 

interest in a project by virtue of (a) above, a Member who 
is a director of the company is regarded as having an 
indirect pecuniary interest in the project; 

 
(c) generally speaking, if a subsidiary of a company ("parent 

company") has bid for a contract or has been awarded a 
contract under a project, then, the parent company is 
regarded as having an indirect pecuniary interest in the 
project and on this basis, a Member who is a director of 
that parent company is regarded as having an indirect 
pecuniary interest in the project; 

 
(d) there is no distinction between executive directors, 

non-executive directors and independent non-executive 
directors as far as disclosure of pecuniary interest under 
Rule 83A of RoP is concerned; and 

 
(e) a Member is expected to take reasonable steps to find out, 

for the purpose of making the required disclosures under 
Rule 83A of RoP, whether the company of which he is a 
director has a pecuniary interest in the matter under 
consideration by a committee. 

 
3.14 After deliberation and having regard to Mr SHEK's and 
Mr LAM's views on CMI's views on the principles of how directorship is 
regarded in the context of Rule 83A of RoP, CMI agrees to adjust the order 
of the views so as to highlight the connection of a Member and the 
company of which he is a director and his obligation as a director under (a) 
to (d), and to set out separately in (e) that generally speaking, the Member 
still has an indirect pecuniary interest if the subsidiary of the company of 
which he is a director has a direct pecuniary interest.  Accordingly, CMI 
considers that the principles applicable to Rule 83A of RoP are as follows: 



 - 20 -

 
(a) a company is regarded as having a direct pecuniary interest in 

a project if the company has bid for a contract or has been 
awarded a contract under the project; 

 
(b) if a company is regarded as having a direct pecuniary interest 

in a project by virtue of (a) above, a Member who is a director 
of the company is regarded as having an indirect pecuniary 
interest in the project; 

 
(c) there is no distinction between executive directors, 

non-executive directors and independent non-executive 
directors as far as disclosure of pecuniary interest under 
Rule 83A of RoP is concerned; 

 
(d) a Member is expected to take reasonable steps to find out, for 

the purpose of making the required disclosures under 
Rule 83A of RoP, whether the company of which he is a 
director has a pecuniary interest in the matter under 
consideration by a committee; and 

 
(e) generally speaking, if a subsidiary of a company ("parent 

company") has bid for a contract or has been awarded a 
contract under a project, then, the parent company is regarded 
as having an indirect pecuniary interest in the project and on 
this basis, a Member who is a director of that parent company 
is regarded as having an indirect pecuniary interest in the 
project. 

 
3.15 CMI recognizes that a Member might not have access to the 
information on the day-to-day operation of a company of which he is an 
INED, but a Member should be vigilant of the potential pecuniary interest 
which he might have if the nature of the business of the company falls 
within the scope of subject matter under consideration by a committee.  
CMI also considers that it would not cause undue hardship to the Member 
to find out the nature of business of the subsidiaries of the company of 
which he is an INED for the purpose of considering if there is any 
pecuniary interest that he should disclose under Rule 83A of RoP, bearing 
in mind that to reflect the proper balance struck between public 
accountability and privacy of the Member, the Member is only required to  
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disclose the nature of the pecuniary interest.  In the light of the above, 
CMI is of the view that it would not be unreasonable to expect the Member 
to find out the nature of business of the subsidiaries of the company of 
which he is an INED, and to decide whether and in what manner he is to 
find out if he has to disclose any pecuniary interest which derives from the 
pecuniary interest of the subsidiaries.  Hon Paul CHAN and Hon WONG 
Yung-kan are of the view that a Member should only be expected to find 
out the primary nature of business of the major subsidiaries of the company 
of which he is an INED for the purpose of Rule 83A of RoP.  These two 
members consider that to expect a Member to find out the nature of 
business of each and every subsidiary of the company of which he is an 
INED is sometimes not reasonably practicable. 
 
3.16 CMI considers that the claim by a Member that he has no 
knowledge of any pecuniary interest of the company of which he is an 
INED and that he does not participate in the day-to-day management of the 
company are not relevant considerations when examining whether a 
non-disclosure of pecuniary interest constitute a breach of Rule 83A of RoP.  
The relevant question for determination in accordance with the terms of 
Rule 83A of RoP is whether the Member has a direct or indirect pecuniary 
interest in the matter under consideration by the relevant committee and, 
where such pecuniary interest is derived from the pecuniary interest of a 
subsidiary company of the company of which the Member is a director, 
whether or not the interest is too remote for it to be regarded as an indirect 
pecuniary interest that should be caught by Rule 83A of RoP.  The 
question of remoteness is to be determined by CMI based on all the 
relevant information that it has gathered, including the information 
available to the Member at the material time and the explanation provided 
by the Member concerned.  
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CHAPTER 4 

 
Considerations and conclusions  

 
 

Ir Dr Hon Raymond HO 
 
4.1 CMI considers that Dr HO did not have a pecuniary interest in the 
XRL Project by virtue of his being an INED of CSC at the time he spoke 
on the Project at the relevant meetings of the Railway Subcommittee held 
from September to November 2009, as the date of submission of tender by 
CSC for the Tai Kong Po to Tse Uk Tsuen Tunnels contract under the XRL 
Project in a joint venture with Maeda was 26 March 2010. 
 
4.2 CMI does not accept Dr HO's views, as mentioned in paragraph 2.6 
in Chapter 2 of this Report, that the duty of an INED is to monitor the 
operation of a listed company and hence, being an INED, is a kind of 
public duty or community service and that the fixed sum of remuneration 
could be regarded as an honorarium, having regard to the role of INEDs 
detailed in paragraphs 3.5 and 3.6 in Chapter 3 of this Report.  However, 
on the basis of the facts set out in paragraph 4.1 above, CMI is of the view 
that the complaint against Dr HO is not substantiated. 
 
4.3 CMI wrote to Dr HO on 20 May 2011 to invite his response to the 
relevant parts of the draft Report, including CMI's views on his case as set 
out in paragraphs 4.1 to 4.2 above.  
 
4.4 Dr HO expressed strong opposition to CMI's decision to conduct a 
preliminary consideration of a complaint against him which in his views 
was based on media reports, and therefore contrary to the provision in 
Paragraph (7)(ii) of the Procedure that information gathered by CMI 
relevant to the complaint and the allegations in question should not include 
media reports.  The correspondence with Dr HO is in Appendix V(e).  
 
4.5    CMI does not agree to Dr HO's views. CMI's decision to 
conduct a preliminary consideration of a complaint against him was not 
based on media reports though the media reports were part of the 
information provided by the complainants. Under Rule 73 (1)(c) of RoP,  
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it is CMI's duty to consider any complaint made in relation to the 
registration and declaration of Members' interests or any complaint of a 
failure to do so and, if it thinks fit after consideration, investigate such 
complaint.  CMI had decided to meet to consider the complaint against 
Dr HO in accordance with Paragraphs (1) and (2) of the Procedure.  
Unless the complaint is outside the terms of reference of CMI or the 
complaint is merely based on speculations, inferences or unfounded 
judgements, etc., CMI would have to meet to consider the complaint.  
During the preliminary consideration stage, CMI gathered information 
relevant to the complaint and the allegations in question.  Such 
information included the verbatim transcripts of the relevant meetings of 
the Railway Subcommittee, the Register of Members' Interests, LegCo 
papers and other relevant websites, as well as information from MTRCL on 
the closing tender dates of the relevant contracts under the XRL Project.  
The facts detailed in Chapter 2 of the Report are based on the above 
information.      
 
 
Hon Abraham SHEK 

 
4.6 CMI notes Mr SHEK's agreement to CMI's interpretation of 
Rule 83A of RoP set out in paragraph 3.13 in Chapter 3 of this Report that 
a Member, by virtue of his being an INED of a company, should take 
reasonable steps to find out what the company was doing for the purpose of 
making the required disclosures under Rule 83A of RoP.  He indicated that 
he would do so in future.  He, however, did not consider it fair to require a 
Member to find out what a subsidiary of the company was doing for the 
purpose of making the required disclosures under Rule 83A of RoP because 
it was not practicable to do so.  If he were to be judged on the basis of this 
requirement on which he was not aware of, it would amount to 
"backtracking", as Rule 83A of RoP was not drafted in the terms as set out 
in CMI's understanding of the Rule.   
 
4.7 CMI has carefully examined Mr SHEK's point of "backtracking", 
but has come to the view that "backtracking" only exists when some 
changes or new requirements are introduced.  The principles set out in 
paragraph 3.13(a) to (e) in Chapter 3 of this Report do not add new 
requirements to Rule 83A of RoP, but are to reflect how the Rule should be 
applied generally to situations where a Member is a director of a company 
which has a pecuniary interest in a matter before the Council, a committee 
or subcommittee.  "Backtracking" therefore does not exist in this case. 
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4.8 In considering whether the interest of a subsidiary of a company of 
which a Member is an INED is too remote to be caught by Rule 83A of 
RoP, CMI is of the view that this is a question of fact to be decided on the 
facts of each case, taking into account relevant factors including the nature 
of business of the parent company and the relationship between the parent 
company and the subsidiary concerned.  
 
 
Allegations relating to MTRCL 
 
4.9 CMI finds that Mr SHEK had not disclosed the nature of his 
interest in the XRL Project by virtue of his being an INED of MTRCL 
when he spoke at the relevant meetings of the Railway Subcommittee.  
CMI accepts Mr SHEK's admission that it was an oversight on his part for 
the non-disclosure and that he had no intention of hiding his interest as an 
INED of MTRCL.  Nonetheless, as Mr SHEK was aware of his obligation 
but he did not disclose his interest as a director of MTRCL when he spoke 
on the XRL Project during the relevant meetings of the Railway 
Subcommittee, CMI considers that Mr SHEK had breached Rule 83A of 
RoP and recommends that he be admonished by a motion to that effect in 
accordance with Rule 85 of RoP.   
 
 
Allegations relating to HCCG and NWSH 
 
4.10 CMI considers that it should have occurred to Mr SHEK that 
NWSH and/or its subsidiaries might have bid for contracts under the XRL 
Project, having regard to the fact that NWSH is mainly engaged in 
infrastructural construction as indicated in the annual report of NWSH2.  
As such, CMI does not consider that the interest which Mr SHEK has in the 
XRL Project in his capacity as an INED of NWSH when Vibro (HK) 
Limited, its subsidiary the principal activities of which are piling ground 
investigation and civil engineering, had bid for and was awarded a contract 
under the XRL Project is too remote.  
 
4.11 CMI also considers that Mr SHEK's pecuniary interest in the XRL 
Project as an INED of HCCG when its wholly-owned subsidiary, Hsin 
Chong Construction Co. Ltd., had bid for and was awarded a contract 
under the Project is not too remote to be caught by Rule 83A of RoP. CMI  

                                                 
2 NWSH 2010 Annual Report 
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notes that construction is the core activity of HCCG, which is mainly 
carried out through its wholly-owned subsidiary, Hsin Chong Construction 
Company Limited3.  As such, it should have occurred to Mr SHEK that 
HCCG or Hsin Chong Construction Co. Ltd. might have bid for a contract 
under the XRL Project.   
  
4.12 CMI does not accept the explanations given by Mr SHEK that he 
does not have the capacity or the duty to keep abreast of the business 
activities of the subsidiaries of NWSH and HCCG, nor can he be expected 
to probe into information relating to Vibro (HK) Limited and Hsin Chong 
Construction Co. Ltd. to which he is not entitled in law to do so.  CMI is 
of the view that it is not unreasonable to expect a Member to take steps to 
find out, for the purpose of deciding whether to make the required 
disclosures under Rule 83A of RoP, whether the company of which he is a 
director has a pecuniary interest in the matter under consideration by a 
committee of the Council.  CMI also considers that Mr SHEK could have 
taken steps to find out whether Vibro (HK) Limited and Hsin Chong 
Construction Co. Ltd. had bid for a contract under the XRL Project 
indirectly through the NWSH Board and the HCCG Board respectively. 
 
4.13 CMI considers that Mr SHEK had breached Rule 83A of RoP for 
not disclosing his pecuniary interests in the XRL Project, which were 
derived from Hsin Chong Construction Co. Ltd. (a wholly-owned 
subsidiary of HCCG) and Vibro (HK) Limited (a 99.8% owned subsidiary 
of NWSH) of which he is an INED of HCCG and NWSH, when he spoke 
at the relevant meetings of the Railway Subcommittee.    
 
4.14 CMI however accepts Mr SHEK's explanation that it did not occur 
to him that for the purpose of complying with Rule 83A of RoP he was 
required to disclose the nature of his interests in the XRL Project by virtue 
of his being an INED of NWSH and HCCG when he spoke at the relevant 
meetings of the Railway Subcommittee, having regard to the following: 
 

(a) Rule 83A of RoP does not expressly provide for the 
requirement to disclose pecuniary interests of a Member 
which are derived from those subsidiary companies of a 
company of which he is a director; and 

 

                                                 
3 HCCG 2009 Annual Report 
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(b) the information on disclosure of pecuniary interests 
available to Members as set out in paragraph 3.2 in 
Chapter 3 of this Report does not expressly remind 
Members that they should disclose the nature of their 
pecuniary interests if a subsidiary of the company of which 
they are an INED had bid for or was awarded a contract in 
a project under consideration by a committee of the 
Council.  

 
4.15 CMI also considers that it would not be fair to expect Mr SHEK to 
know that he was required to disclose the nature of his interests in the XRL 
Project by virtue of his being an INED of NWSH and HCCG at the time 
when he spoke at the relevant meetings of the Railway Subcommittee, 
having regard to the fact that the interest arising from a subsidiary company 
had never been discussed or made known to Members and even CMI had 
taken considerable time to come to its understanding on a Member's 
obligation in relation to subsidiaries of the company of which he is an 
INED for the purpose of Rule 83A of RoP. 
 
4.16 On the basis of the considerations set out in paragraphs 4.14 
and 4.15 above, CMI has decided not to recommend any sanction against 
Mr SHEK under Rule 85 of RoP in this case.   
 
4.17 CMI wrote to Mr SHEK on 20 May 2011 to invite his response to 
its views as set out in paragraphs 4.9 to 4.16 above.  The correspondence 
with Mr SHEK is in Appendix VI(e).  A summary of the views expressed 
by Mr SHEK in his response is set out in paragraphs 4.18 to 4.21 below. 
 
4.18 Mr SHEK disputed CMI's interpretation that a Member has the 
duty to find out, for the purpose of making the required disclosures under 
Rule 83A of RoP, whether the subsidiary of a company ("parent company") 
of which he is an INED has bid for a contract or has been awarded a 
contract under a project being considered by a committee of the Council.  
Mr SHEK considered that such a requirement would impose too onerous a 
duty on Members.  It would also put Members in an impossible position 
in that they must constantly ask for information from the subsidiaries 
whose business activities in many situations were varied and/or remote 
from the parent company.  
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4.19 Mr SHEK disagreed that he had breached Rule 83A of RoP for not 
disclosing the nature of his pecuniary interest in the XRL Project when he 
spoke at the relevant meetings of the Railway Subcommittee by virtue of 
his being an INED of HCCG and NWSH, as he should be judged in the 
context of what was known to him at the relevant time.  A Member who 
had no knowledge of a relevant interest at the relevant time should not be 
censured based on information developed afterwards.  Mr SHEK stated 
that the role of an INED was to ensure that the interests of the minority 
shareholders of the company were protected.  Hence, he did not usually 
have any dealings with the directors, management or staff of the 
subsidiaries of the parent company of which he was an INED.  An INED 
of a parent company would usually come to know of a subsidiary's plans 
only when he was presented with reports and financial statements of the 
subsidiary.  
 
4.20  Mr SHEK reiterated that to judge him on the basis of the 
requirement that a Member, by virtue of his being an INED of a parent 
company, should take reasonable steps to find out what the subsidiary of 
the parent company was doing for the purpose of making the required 
disclosures under Rule 83A of RoP would amount to "backtracking" given 
that Rule 83A of RoP was not drafted in the terms as set out in CMI's 
understanding of the Rule detailed in paragraph 3.13 in Chapter 3 of this 
Report.   
 
4.21 While admitting it was an oversight on his part for not disclosing 
the nature of his pecuniary interest in the XRL Project when he spoke at the 
relevant Railway Subcommittee meetings by virtue of his being an INED 
of MTRCL, Mr SHEK was of the view that he should not be admonished 
by a motion to that effect under Rule 85 of RoP as his oversight should be 
looked at as technical in nature given the absence of any detriment to the 
public or LegCo.   
 
4.22 CMI has carefully considered Mr SHEK's response. CMI remains 
of the view that Mr SHEK's point about the duty to find out whether the 
subsidiary of a parent company of which a Member is an INED has bid 
for a contract or has been awarded a contract under a project being 
considered by a committee of the Council is too onerous for the Member 
has already been addressed in paragraphs 3.14 to 3.16 in this Report.  
CMI has re-adjusted the principles set out in paragraph 3.14 in this Report 
after taking into account Mr SHEK's view to highlight that each case 
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will be looked into on the basis of its individual circumstances but the 
general principle is that a Member who is a director of the parent company 
of a subsidiary company which has bid for or been awarded a contract 
under the project under the consideration of LegCo is regarded as having 
an indirect pecuniary interest in the project.  The question of remoteness is 
to be determined by CMI based on all relevant information that it has 
gathered.  CMI notes that Hon Mrs Sophie LEUNG and Hon WONG 
Yung-kan hold different views to the above.  Details of Mrs LEUNG's and 
Mr WONG's views are set out in paragraph 4.34 below.    
 
4.23 Nevertheless, CMI acknowledges that the general principle on the 
interest arising from a subsidiary company has never been discussed or 
made known to Members.  In the circumstances, although Mr SHEK has 
been found in breach of Rule 83A of RoP for not disclosing his interests in 
the XRL Project derived from Hsin Chong Construction Co. Ltd. (a 
wholly-owned subsidiary of HCCG) and Vibro (HK) Limited (a 99.8% 
owned subsidiary of NWSH) which are the subsidiaries of HCCG and 
NWSH of which he is an INED when he spoke at the relevant meetings of 
the Railway Subcommittee, CMI will not recommend any sanction against 
him for the considerations set out in paragraphs 4.14 and 4.15 above. 
 
4.24  As regards Mr SHEK's breach of Rule 83A of RoP in respect of 
his directorship in MTRCL, CMI has considered the facts that Mr SHEK 
had registered his interest as an INED of MTRCL in the Register of 
Members' Interests and he had declared that he was an INED of MTRCL at 
previous meetings of the Panel on Transport and the Railway 
Subcommittee on other matters.  As Mr SHEK's breach was due to an 
oversight and he had no intention of hiding his interest as an INED of 
MTRCL, CMI recommends that Mr SHEK be admonished by a motion to 
that effect in accordance with Rule 85 of RoP which is the lightest sanction 
under the Rule. 
 
 
Hon Jeffrey LAM 
 
4.25 CMI does not accept that as an INED of HCCG, Mr LAM does not 
have the capacity or duty to keep abreast of the business activities of the 
subsidiaries of HCCG.  For the same reason set out in paragraph 4.11 
above, CMI is of the view that Mr LAM's interest in the XRL Project as an 
INED of HCCG when its wholly-owned subsidiary, Hsin Chong 
Construction Co. Ltd., had bid for and was awarded a contract under the 
Project is not too remote to be caught by Rule 83A of RoP.  As such, it 
should have occurred to Mr LAM that HCCG or Hsin Chong Construction 
Co. Ltd. might have bid for a contract under the XRL Project.  
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4.26 CMI considers that Mr LAM had breached Rule 83A of RoP for 
not disclosing his pecuniary interests in the XRL Project which were 
derived from Hsin Chong Construction Co. Ltd., a wholly-owned 
subsidiary of HCCG of which he is an INED, when he spoke at the relevant 
meetings of the Railway Subcommittee.  
 
4.27 CMI however accepts that Mr LAM was not aware of the 
requirement to disclose the nature of his interests in the XRL Project by 
virtue of his being an INED of HCCG when he spoke at the relevant 
meetings of the Railway Subcommittee for the same reasons given in 
paragraphs 4.14 and 4.15 above.  On the basis of this, CMI has decided 
not to recommend any sanction against Mr LAM under Rule 85 of RoP in 
this case.   
 
4.28 CMI wrote to Mr LAM on 20 May 2011 to invite his response to 
the relevant parts of the draft Report, including the views of CMI as set out 
in paragraphs 4.25 to 4.27 above.  The correspondence with Mr LAM is in 
Appendix VII(e).  A summary of the response provided by Mr LAM is 
given in paragraphs 4.29 to 4.31 below. 
 
4.29 Mr LAM disputed CMI's interpretation that a Member has the duty 
to find out, for the purpose of making the required disclosures under 
Rule 83A of RoP, whether the subsidiary of a company of which he is an 
INED has bid for a contract or has been awarded a contract under a project 
being considered by a committee of the Council, for the reasons similar to 
those given by Mr SHEK in paragraphs 4.18 to 4.20 above.  
   
4.30  Mr LAM disagreed that he had breached Rule 83A of RoP for not 
disclosing the nature of his pecuniary interest in the XRL Project when he 
spoke at the relevant meetings of the Railway Subcommittee by virtue of 
his being an INED of HCCG, as a Member could only properly be judged 
on what he knew at the relevant time and in the context then existing.  A 
Member who had no knowledge of a relevant interest at the relevant time 
should not be censured based on information developed afterwards.  
Mr LAM pointed out that imposing the new requirement of complying with 
Rule 83A of RoP retrospectively on his case was in breach of the rules of 
natural justice and most unfair to him.  
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4.31  CMI has carefully considered Mr LAM's view on retrospective 
application of a new standard of reporting pecuniary interests.  CMI 
remains of the view that there is no question of such as the principles set 
out in paragraph 3.14 in Chapter 3 of this Report do not add new 
requirements to Rule 83A of RoP, but are to reflect how the Rule should be 
applied generally to situations where a Member is a director of a company 
which has a pecuniary interest in a matter before the Council, a committee 
or subcommittee. 
 
4.32 CMI also remains of the view that Mr LAM had breached 
Rule 83A of RoP for not disclosing his interest in the XRL Project by virtue 
of his being an INED of HCCG when he spoke at the relevant meetings of 
the Railway Subcommittee.  CMI however will not recommend any 
sanction against Mr LAM under Rule 85 of RoP in this case for the 
considerations set out in paragraphs 4.14 and 4.15 above. 
 
4.33 CMI would like to emphasize that as a LegCo Member, Mr SHEK 
and Mr LAM should stay alert and be vigilant in observing the requirement 
to disclose their pecuniary interests as provided in the relevant provisions 
of RoP of LegCo.  
 
4.34  Hon Mrs Sophie LEUNG and Hon WONG Yung-kan have 
reservation about one of the principles applicable to Rule 83A of RoP as 
mentioned in paragraph 3.14(e) in Chapter 3 of this Report, as that 
principle has never been applied to disclosure of pecuniary interest derived 
from the subsidiary of a company of which a Member is an INED and has 
never been fully discussed among Members.  Mrs LEUNG and 
Mr WONG consider it not practicable at all for a Member to find out the 
business involvements of the subsidiaries of the company of which he is an 
INED for the purpose of complying with Rule 83A of RoP.  They also 
consider it too drastic to apply this principle to the cases of Mr LAM and 
Mr SHEK as the basis for concluding that they had breached Rule 83A of 
RoP despite the fact that no sanction against them is recommended.      
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CHAPTER 5 

 
Recommendations 

 
 

Admonishment 
 
5.1 On the basis of the conclusion set out in paragraph 4.9 in Chapter 4 
of this Report, CMI recommends that Hon Abraham SHEK be admonished 
on a motion to that effect in accordance with Rules 73(1)(e) and 85 of RoP. 
 
 
Other recommendation 
 
5.2 To assist Members in complying with Rule 83A of RoP, CMI 
recommends that the principles applicable to Rule 83A of RoP set out in 
paragraph 3.14 in Chapter 3 of this Report should be set out in the form of 
guidelines to remind Members of their obligations as directors and to 
formalize arrangements for the disclosure of pecuniary interests at meetings 
of committees.  These principles are reproduced as follows: 
 

(a) a company is regarded as having a direct pecuniary interest in 
a project if the company has bid for a contract or has been 
awarded a contract under the project; 

 
(b) if a company is regarded as having a direct pecuniary interest 

in a project by virtue of (a) above, a Member who is a director 
of the company is regarded as having an indirect pecuniary 
interest in the project; 

 
(c) there is no distinction between executive directors, 

non-executive directors and independent non-executive 
directors as far as disclosure of pecuniary interest under 
Rule 83A of RoP is concerned; 
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(d) a Member is expected to take reasonable steps to find out, for 
the purpose of making the required disclosures under 
Rule 83A of RoP, whether the company of which he is a 
director has a pecuniary interest in the matter under 
consideration by a committee; and 

 
(e) generally speaking, if a subsidiary of a company ("parent 

company") has bid for a contract or has been awarded a 
contract under a project, then, the parent company is regarded 
as having an indirect pecuniary interest in the project and on 
this basis, a Member who is a director of that parent company 
is regarded as having an indirect pecuniary interest in the 
project. 

 
5.3 In view of the rising public expectation of the conduct and 
propriety of a LegCo Member, CMI calls upon all Members to stay alert 
and be vigilant in observing the requirement to disclose their pecuniary 
interests as provided in the relevant provisions of RoP of LegCo in order to 
uphold the credibility of the Council. 
 
 
 
 
 
 
 
Council Business Division 3 
Legislative Council Secretariat 
21 June 2011 
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