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Council meeting of 30 November 2016 
 

Request for special leave of the Council  
to give evidence of Council proceedings 

 
 The Department of Justice (“DoJ”) has submitted a request 
in Appendix I for special leave of the Council under section 7 of 
the Legislative Council (Powers and Privileges) Ordinance (Cap. 382) 
(Appendix II) and Rule 90 of the Rules of Procedure (“RoP”) 
(Appendix III) for five officers of the Council to give evidence in 
the criminal proceedings of HKSAR v LEUNG Kwok-hung (Criminal Case 
No. DCCC 546 of 2016) (“the Request”).  
 
2. As stated in the Request, DoJ notes that the documents specified in 
the Request may only be used in court in a manner consistent with the 
statutory provisions in light of the principles developed in decided cases 
governing parliamentary privilege.  It considers that sections 3 and 4 of 
Cap. 382 are not infringed as far as the intended use of the specified 
documents is concerned. 
 
3. In accordance with Rule 90(2) of RoP, the President has directed 
that the Request be placed on the Agenda for the Council meeting of 
30 November 2016. 
 
4. Members are invited to note that under Rule 90(2), unless on 
a motion which may be moved without notice at the above meeting by 
any Member the Council determines that such leave shall be refused, 
the Council shall be deemed to have ordered that such leave be granted. 
 
5. A note relating to the Request (Appendix IV), which is prepared by 
the Legal Service Division of the Secretariat, is attached for Members’ 
information. 
 
 

(Dora WAI) 
for Clerk to the Legislative Council 

Encl. 
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Issues relevant to consideration of an application for  
Council's special leave for officers of the Council to  

give evidence of Council proceedings in a criminal case  
 
  By a letter dated 24 November 2016, the Prosecutions Division of the 
Department of Justice ("DoJ") applied for the special leave of the Council 
under section 7 of the Legislative Council (Powers and Privileges) Ordinance 
(Cap. 382) for five officers of the Council to give evidence in a criminal case 
by producing documents relating to proceedings of the Council as specified 
in the letter.  This note provides information to assist Members' consideration 
of DoJ's application. 
 
Principles regarding the use of parliamentary records in courts 
 
2. Section 3 of Cap. 382 provides that there shall be freedom of speech 
and debate in the Council or proceedings before a committee, and any such 
freedom of speech and debate shall not be liable to be questioned by any 
court or place outside the Council.  Section 4 of Cap. 382 provides that no 
civil or criminal proceedings shall be instituted against any member for 
words spoken before, or written in a report to, the Council or a committee, or 
by reason of any matter brought by him therein by petition, Bill, resolution, 
motion or otherwise.  
 
3. The privileges in sections 3 and 4 of Cap. 382 are derived from 
Article IX of the United Kingdom's Bill of Rights 1689, which states that 
"the freedom of speech and debates or proceedings in Parliament ought not to 
be impeached or questioned in any court or place out of Parliament".  This 
Article is also adopted by Westminster-model legislatures such as the 
Parliaments of Australia and New Zealand.  Members may wish to note the 
following principles regarding the use of parliamentary records in courts as 
developed in decided cases on the application of parliamentary privilege in 
other jurisdictions, which is similar to the privileges provided in sections 3 
and 4 of Cap. 382: 
 
 (a) speeches made in parliamentary proceedings or documents 

presented to Parliament cannot be the foundation of legal 
liability, either criminal or civil;1 

 
 (b) such speeches or documents cannot be used for the purpose of 

supporting a cause of action, even though that cause of action 
itself arose outside Parliament;2 

                                           
1  Dillon v Balfour (1887) 20 LR Ir 600; Crane v Gething (2000) 169 ALR 727. 
2  Church of Scientology v Johnson-Smith [1972] 1 QB 522. 
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 (c) the courts are precluded from examining the truth or propriety of 

statements made in Parliament, whether by direct evidence, 
cross-examination, inferences or submissions;3 and 

 
 (d) certain evidence of parliamentary proceedings may be admitted 

before a court provided that the evidence is used in a way that is 
consistent with parliamentary privilege4 and does not involve an 
examination of the propriety of the proceedings or of the motives 
or intentions of those taking part in the proceedings.   

 
4. Section 7 of Cap. 382 and Rule 90 of the Rules of Procedure provide 
for the manner in which evidence of Council proceedings may be obtained.  
They do not prohibit the use of Council proceedings as evidence before a 
court or other tribunal.  Whether the use of such evidence is prohibited 
involves consideration as to whether the privileges in sections 3 and 4 of Cap. 
382 apply.  It has been decided by the courts that the existence of a 
parliamentary privilege and its application in any particular situation is a 
question which is ultimately decided by the courts.5  
 
Factors relevant to consideration of DoJ's application 
 
5. In dealing with applications for leave to use parliamentary records in 
courts, parliaments of other jurisdictions have looked at factors such as the 
purpose for which evidence of parliamentary proceedings is to be used in 
courts and the extent to which Parliament may facilitate the administration of 
justice with respect to the use of or reference to the records of proceedings of 
Parliament in courts without derogation from the privileges of Parliament, or 
of its Members.6  Members may take into account the above factors when 
considering DoJ's leave application. 
 
 
Prepared by 
 
Legal Service Division 
Legislative Council Secretariat 
25 November 2016 

                                           
3  Prebble v Television New Zealand [1994] 3 All ER 407, Privy Council.  This decision 

was affirmed by the House of Lords in Hamilton v Al Fayed [2000] 2 All ER 224. 
4 Examples of use that is consistent with parliamentary privilege are: the use of 

parliamentary proceedings to prove material facts, such as that a statement was made in 
Parliament or made at a particular time or that it refers to a particular person, the use of 
parliamentary proceedings to prove that a Member was present in the House on a 
particular day, and to prove that a report of a speech made in the parliamentary 
proceedings is fair and accurate.  

5  R v Chaytor and others [2010] UKSC 52; [2010] All ER(D) 19, para. 44.  See also 
Leung Kwok Hung v President of the Legislative Council [2015] 1 HKC, CFA, para. 43. 

6  House of Representatives Practice, Parliament of Australia, 6th edition, 2012, 
Chapter 19, p. 720. 




