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N THE HIGH COURT OF HONG KONG
COURT OF FIRST INSTANCE
(Appelate Jurisdiction)
MAGISTRACY CRIMINAL APPEAL NO. 615 OF 1537

BETWEEN . L7
) HESAR  Respondent
o .
S. SPACE DESI@Y (BK) CO. LID- Appeilzat

Corarz: Deeiry Jodge McMabon m Court
7
Date af Hearing: 8th October 1957
Date of Delivery of Tadgment: 24ttt October 1997

IUDGMENT

The Appellant, au Imcarparated campany, app=als ag,zi.ns‘»:is
copviction 2z Eastem Magiszacy on the 15th May 1997 iorax affencs of
texminatng the cmpluymcm.cf an exyployes after she-had pivennotes of her

T Ve

2B-NOU-LF57 1315 +852. 2854 4327
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+gestion to take materity leave; contrary to sectians 13(1) and 15(8) of the
Employment Ordimance, Cap. 57. ~

Section 15(1) of the Ordinance is as follows:

uguEiect to sub-Section (1A), no employer shall .
t:sz‘;?ijnamzcmnfofmploymmrafa&mhgnplayes -
sader Section 6 ar' 7 during the period fram. e dueon:
. wigch sbe gives notice under Section. 12(4) ar (8); ar o=
mder Section: 12(5), 1o the date on. which she:3s dneta -
renuTs to Wark au the expiry of har matemmity leave orthe
date of cessation of her pregnancy otherwise than by
reasons of hee-confinement™-

Sob-Section () provides that a breach of sub-Seatiaw (1) Isan
offemee aod fposes 2 eertaimlevel of penalty.

Tt ca b sesn. Fom. the terms of Section. 15(1) thacthe provisiox on
its faeapxchi'uirsthetﬁhaﬁmz ofa pregoant cmployes's contractunder
Secticn 6 o T ofthe Ordimance: Section 6 provides for the tepnimation of an
cxploy==’s canract by either party by notice and firther providss for the
oeriod afnotice to be giver Sestion 7 provides for the termination of the
.anpluyes’ s canmract by either parry withont nodes, bur with payment made by
the terminating party I lien of notice and further provides as'to thecalcalanon
of tharpayment

The grounds of appeal advanosd by the Appeallant are—

R

28-NOU-1997 14713 +a52 2554 ag27 —_ 0o
TOTAL P.@1
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“Frstly, that the prosecution £xled to prove 22 mdwa?&tof ,l c
the cifepce, namely that the Defendant terminat=d the contract of mlurmﬂ:lt

of the femmale employee wder Section 6 or Sectian 7 of the Ordmanc=. D
- e | E
Secomdly, that the magistrate: erred o law, firssly by apolymethe. | k
“rmischiefrule™ 252 methad of seaturory interpretation, and sesondly, by i F
findine tharan award of compensztion made by the Labotr Tiibunal fn favour .
of the smployes hrought Sections 6 and 7 into play. “indirecty”. ' \
¥ H
Thirdly, that the: magfstate interrupted and mmzfﬂm .
defence witnesses aud in sa doing;, ... () iudicared bus dishelieT ol thet
evide=ace before the-close af:dmdeﬁn::ase,.zndfn so Sar as isrelevant to this J
judgemmest, ... (v), mads commpents ofa Bostleand sarcasticmamrefrrelation <
to theirevidence:
Eouﬁhly,thztin.aﬂ-thamcs, the comvictionr 15 nxsai® and. M
Grounds 1 and 2 are interrelated and T will deal with hem gether. | o
Te wes comman ground actrial thar the Appellmtcompagy had norartemptedtc
terminate:the exploymenrof the dismissed exmployee porsnentto the . P
provisians of Section 6 arSection 7 of the Ordinznce but bad inst=ad dismissed o

hey somoarlly on the grounds fizar she was not safisfctorily perforing her
duties as an exoployes. That snmmary dismmissal, it seems to bavebeex - K
aceepted, was sither purenxgrts Section9(a) of the Ordinancs winckr sets: out K

. specifizprovisions relating to theemployee’ - miscanducting himselfia his

exployment-which, if satisfied, allows the. smmployects dismiss-him, or T
. : -
t-
g
1R-~OU-1997 134l +852' 2524. 7655 I P.
1997 1a:713 +352 28BS4 4527 T Ba
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pmm the empioyer’s rights of swomary disgmissal ar cormon law which

< are preserved by Section 5(b) of the Ordinance.
D
The wagistrate, in his statement of findings, cams 0 the canclusion
E Mt@mmbﬁsh&:tforthza_:pcnmt!ohzvcﬁminaedth: '
F mplgymzu:nﬂhzunglcyeabecmsc ofhcrwuﬂ:p:zfmmznc:b:ing
asatisSictory.. Beaccepted the eqmloyes’s evidence o the affectthatshe had
G~ )
performed her dmy satisBictrmily .. Herejected the-evidence: called oo benalfof
H the appellant to the contrary. EEs findines of factin this regard are ot
challenged by the Appellanr
T
hy The magistrate, in kis findings, goes om.to deal with thelaw. AC
paragrant 13, hesaid, mreralia of Seeton 15(1)-
x .
wThe Section was designcd to protectemployess fron-
. being dismissed mder Sectio 6 and 7, namely by notise.
arpayment af wages in fen of notice. In this case, e
M method of diemissal was by summuary dismissal based on
PW1 thatis the emplaye="s miscondact. So atfirstsight,
N the inctant affenca: appeared oot t beappropriare”
o With that screment of the law the Appellant takes no issue. Themagistate
» Fmmediately goes omas follows:
“However, looking ar Section.15 it is necessary to:apply
Q the so_canedMschiefRzﬂaofsmmcqinm-prmﬁhnani \
look zt whatmischief tha Jaw was trying to prevent”
R
5 With this starement the Appellant takes issoz Mz Plowmman S.C.
subz_rrh:ed.mheh:lfbﬂh&Appeﬂantmntherewas 1o scopefor the aonlicaton
T of wharthe magisrare calls the- MEschjef Rule: He says.tharrule-or prneiple-at
U .
v &
2 2= gy
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summwﬁmhzsarshouldhzvee&::uﬂywmthcbgishﬁm
der eansideration i smbignons, zad that the legisiation in this case is in no
way ambjguoes.

In Johnson v _Mereton [1980] AC 37, the court adopted earher
starements cantaimed in, firstly, Vacher gnd Sons Limited v. The London
_Sociery of Compositors [1913] AC atp. 107 to the effecrthat <

“If the language of z state-i« plain, admitring af only ope

mezuine, the legislatzre most be takexs to have meantand

itended wharit basplamly expressed and whatever jehas

i clesr terms exacted must be egforced even thongh &

shonld lead to absurd ormmschiefresults ™

And secondly, in Gladstone v, Bowen [1962] QB atp-384 w the
effect that |

“theconrts have no powerto il irx gzap iz stamt=sven.

i satsfied that it had bean overloaked by the legislamre:

and that i fha-legiclature had been aware ofthe: gap would:
hzve filled itm ™

Thirdly, that if the wards of 2 statw=are capable; withoutbing
distarted, efmare thax ane mezning the cowt should prefer the meanmg which
leads to a senstble-and just result complying with thes statutory objective and.
rojectthe meaning which leads to absurdity ormmjustics: and is repagnent o the

. statrdory chjectiver Stock v. Frank Jones [1978] L WIR arp. 251.

1t R=NY 7 163 -
P v—fuepalii 4652 24 7655 g7
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Those principles as stxted are in my view COecT. Themne=and
propes approach of 2 cowrt In dealing with the meaning of 2 s@arutory provision
before it is to, firstly, look at the terms of the relevant provision.

I£ those t=ros are clear and wnequivocal then the cowrtnesd go no
farther Fin applying the clearand umembigaous terms oth:lcgz:slfl';m, some
absimdity may. result, then tharts 2 marter forthe legislature to cwrs. Thoughno
donbta compwould adoptwhareverpracedural means it could tn zvoid
mfaimess. IFonlooking at the legiskation, ifstezms, ona fairand plain reading,
2= fond to be zmbiguous ar equivocal then the conrtthes and anly then
should apoly theprinciple refexred to by the leamed magistrate 2sthe Misclned
Rulein deterining wharthe tme intention of the legislanrawas in passing the

Onth= ez of Sectian 15(1), its trms are plain and 1manfiguons. It
specifically prahibifs the termimation of the-smployees contract of employmenr

|

wnder Section 6 or Section 7 of the Ordinames.  There iv simply oo ambiguity -

there:

That being so the prin=inle expounded.in Vochers case-(supra) and.
adopted in Johnson v. Morton (supra) applies and the cowrtnesd have gonz no
further.

In any event, ] zn happy the legislature may well have meant”
Section 15(1) o apply aoly 1o conrracmal tennihations prrsuantto Section 6
and Section. 7 and thar iris not an absardity that it dees narapply to Secuon 9
and surmary disprssals:

¢ o — W e . ~e - - .
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‘Enepmse of Section 15(1) isto prevenran. employer dismissing 2
preanant employee simply becatse she is pregnaat by using the provisions of
Secuon 6 and Section 7 which gives him a xight to dismiss employess g:ne.tzlly
znd without cansz. By omitting Section § from the provision of Séedon 15(1),
1 am s= that the lepisharore may have mtended o praserve the adoyz’s

righrto dismiss, far canses, exgploye=s Wha were 1n breach. ofrhard:;n-.szs

« employe=s and who canc=ivahly-conid be damaging-the-exmployer’s: busmess:

ac who oth::wisehafiuﬁ'mded.agmhstﬁxemplaycrarhi:husines& The
scope of z3 employee's misbehaviour is ponzmially so widesir Section 9 thas
the Jegisiatare may well, it balncing hoth the cmployer and the employee’s
interests have deemed irinanpropriate forincneion it Sectior 1.5(1).

. Accordingly, through the-oparatian ofsub-Section 4, immy view, an
offec= only cames into being prersuant ta Section 15(1), givex groafof the:
other required elements of Sestion 15(1), i the employer tenminates the
employe=’s contractoffemploymentonly wader ejther Sectdon 6 or Sectian 7 of

the Opéipamce. And Thave no doubt that, an its-plain terws, the temimation of

the employes’ s:contract pursuant-to Sectiont 6 or Sectian 7 i5 3 pesessary
element of the offeace created by Sestion 15(1) through: Section 15(4).

Thers was no evidenea whatsosver before the magistrate that the
Appeumhai.tmimteixbe. employes's canmract pursuant to Sectian § or
Secticn. 7 of the Ordimancs and in ks oral reasans for verdict thamagsm
sa:itha: h= accepred the contract-was not terminzted by way of Section 5 ar
Section 7 of the Ordimmce.. Accardingly, evex though, oddly, the charge did
not particularise the terminamion: 6f contract pursuant of Sectian § or Sactian 7
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ofthc.Ordnancemomisionwhich, however, could have been cuxed by
Frendwest even in this court, there was arthe end of the day no proof of an

[T ol lh Nl tAv e Y e e v e e et te © -

essenrial elsment of the offence.

In' is statement of findings, howsver, the magistrate proca=ds by
e = Mischief Rule to mpartinto his findings offact 2 fnding -
mmﬁdelfm@Pb}'c‘m constructively, pUrsuZat to
Section.§ ar Section 7 of the Ordimamce. Tn those findmes,. the mapisteare: says:

concermmg Seation 15

“fhatthe mischiefthat Sectionr 15 isTying 1o preva.tis to

-
0

mte:t:mployﬁﬁmbangmmxssedmmuc. of

matentcy leave bas besn submittad whilstallowing thezx
o be dismissed by other ways, provided fhese ather

ways, presamably Section 3 and common Jaw will

reasomably and fiffy beestxblish=d and notjusrused zsa

vehitletr avaid legal iabiiifics. Thatis why the

mechargere of Iaw is such tharshould theemployer Rl m

sctablich ks case for summary dismiesal, the employes
will beentfled to compensanon”

As a geperal statement of the. purpt;sc of thelegislatior Tdo notthmk
this portion of the magistrate’s findings can be fnlted, and the magistwate
obviously appresiare contracts can be terminated pursuant.to provisians other

thany Section 6 or Se=tiox 7 af the-Ordinancs.

He then goes on 1o find thar the purported texminarion of the
employs=e’s contractin the case before him was 2 mere vehijcle o cvadethe law

and tharit was a2 wropgl tenmimation

«e03 10:4T

+85T 254 RS T o
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He says that this finding was sappart=d by the facrthat

3 that is
“he Appellant company bad to compensate W1,
{ne employes, (psmnablybafomth:ubmx TW as
set ont in the admitted facts of the case) and sucn

compensan included wages in lisu of norice, so
primging Section 6 and 7 fmo play indireedy.”
v
e thereby seemingly mparts oo the facts uiﬂ:emcbd’n::lﬁfm-a.
msuummmoﬂ af the employes’s m&grsezﬁbn:‘ apd
Section 7 when those Scts plamly. and 2= previously-acczpted by Bim,

gsahliinzﬁthatﬁcmmnorpmcm Section 6 or Sestion 7 of .

the: QrdErmes.

Leavingaside thequestian 2s-1o whetherthe leamed magisTate
could everbeHighttn base:a finding of fact inths crimipal procesdings befor
him onfacts fmmd;'befbrz and by anather tobumal, itis most certainty not the
casa ther thartribuaal’ s-calcvlation of the compersarion paysble to e
:-.mploye:fa‘:mngﬁ:l discmssal imder Section 9, by partial referents 10 the
same man=rs incinded in Secton 6 and Section 7 of the: Ordinancs can be
vaken 2s foporting inte the fxcts of the criminal. case befor= the magistratea
construcrve teminztion. of contract pursyant o Section 6 or Secdon 7 ofthe
Ordinanc=

Tnci'e.is sirgply no basis an the facts before the magisTae, ar the law
applicable w those ks, fixr such 3 finding. There isno prgvisicn anywherein
Chapter 57 crany whereelse-as £ras Dam aware thar a2 wrongfol dsmtssal.

" pursuanto Seciox S afthe Ordinance; that:isa wrangil |
‘< doemed tn e zifimissal porsuntto Section 6 ar Section 7 ofth= Ordinancs.
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To izmpart such zn implied provisian into th= wrms of Sestion 15 3s
0 USWP the funcn'on of the legidature,

In short, the magistrare’ s finding thar the dismiesal although
appareatly pursuant to Section 9(2) and Section 9(b) of the Ordinance, ISt be
copstractively mga:de?.m:zzmninzﬁon of coptract pursuant™ mhe:f/mnxé‘
ar-Section. 7 iswrang i Jaw.

Accardingly. ] amr satisfied tharthe Appellanthes made-outboth
Gromnds. L and Grounds 2(3) =nd (30) of jts Grounds of appeal and the=xeby
Ground 4 aad its convictiom s quashed and senrence. setaside:

I fimtheradd tharhad Inorallowed this appeal for the reeseps Lhave
given oz Grownds Land 2, Y would have dene so on the: Appellan’s Ground 3.

Irie Sur to.say that particularly regarding DWY, the st defemce
r -
witness, who wasfh;asmmtgmmlmmgwcfﬁzcﬁ.gpeﬂm the:
magistrats intornpted s evidence to the extent tharhe conducred a sigmiicant
part of bath examination in chief and cross-examination af the witzess . Many
of these igteuptions were to clarify mattsrs givenin evidencs, but a stgmiicast
aumaber were esther t contradicr the witness ar1o belitfle om.

Typial exaples are, Frstly, as to the-contents of a form the witness.
was being cuestioged abour,

“So'yor, so now in addition to playing doctar you are
playing lawyeraswell. Just now by Joaking 2r

+BSZ 2524 7855 g
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samebody’s face you know samebody has not done
something. And aow you know what is not going to be
accepted by the cowr, amazing™ .

Eaxfjer the magistrate in response to the sams witness’s evidence
that he had not thought the dismisced employes had been as sick an a partcular
cecasian 2s she swd sherhad be=n copmmented:

“Since when you become 2 doctor. Answer; siacs whex”
you had became:a doctax.™

And when the witnass said he ould now tecall 3 persom whom the
employa=had quanrelled: with comment=d:
“now you have the fantasticmemory recall system, cely a

mirmte-ago you could natremember and now you &3
remember. How mc="

Onemeors example. Whez carmnenting on the: bad Eogfish
ccmained in the Gocument made by the witsees, the magistate seid to the

“n0 matter what the-outcums of this case is, Itk you

ought to go t6.S0go and buy yourself au English
dicttomary. Do you geta staff discount ”

o

The wimess’s campiﬁy, the Appellagr, was apparently related to
Sogo.

All m all, the mapistrates commments contzned considerable sarcasm
=nd conld give no.other impression than tharhe disbelieved the witness.. Other

+852 2524 7658
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defence wimesses were treated an eccsion I 2 similar maymer byt not as
frequertly so. There is no doubt og e ganseript of evidence provided the
learned magistrate went too far into the arena - .

Unfertimately i dealing with thoga wimesses, in th defencecase.
he weutmﬂzzthminquing merely to clarify the evidence and from the
cantents and tone af‘ms?nsnons and comments, showed atan early stapge of
the defence case thathe stoply did not Believe tha defance witnesses araccspt
its cas=

LasApgelhnrhas inmy judementmade outthe third sround of
appzal also. |

—

5 ' M_A McMahon)
Py Judge of the Court of First Instance
Mr: Eddie Semn, S.G.C. for Iﬂ(SAR/R@ondzut

Mt. Gary Plowrman_ S C, Xeith Ve Chan mstm
ay . fung & -Mam T
Ehzane.'h Ho of Kwok & Y fbrippcﬂz::j = it
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