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Dr. Robert Wintemute
School of Law, King's College, University of London
(robert.wintemute@kcl.ac.uk)

9 December 2000

LIST OF INTERNATIONAL TREATIES AND LEGISLATION
AND NATIONAL CONSTITUTIONS AND LEGISLATION
PROHIBITING DISCRIMINATION BASED ON SEXUAL ORIENTATION'
(OR AUTHORISING SUCH A PROHIBITION)

1. INTERNATIONAL TREATIES AND LEGISLATION
European Union

Treaty establishing the European Community, Rome, 25 March 1957, Article 13
(inserted as Article 6a by Article 2(7) of the Treaty of Amsterdam, 2 October
1997, and renumbered as Article 13 by Article 12(1) and the Annex of the
Treaty of Amsterdam) ("sexual orientation") (in force on 1 May 1999)

Council Directive 2000/78/EC of 27 November 2000 (under Article 13 of the EC
Treaty) establishing a general framework for equal treatment in employment
and occupation, [2000] Official Journal, series L, issue 303, p. 16,
http://europa.eu.int/eur-lex/en/oj/index-list.html ("sexual orientation") (must
be implemented by 2 December 2003 in all 15 European Union member
states, and especially in Austria, Belgium, Germany, Greece, Italy, Portugal
and the United Kingdom, which do not currently have any such legislation)

2. NATIONAL (AND STATE) CONSTITUTIONS
Brazil

Mato Grosso - Constitution, 1989, Article 10.111 ("orientagdo sexual")
Sergipe - Constitution, 1989, Article 3.1I ("orientagcdo sexual'")

Ecuador - Constitution, 1998, Article 23(3) ("orientacion sexual")
Fiji Islands - Constitution Amendment Act 1997, s. 38(2)(a) ("sexual orientation")

Germany

' Or a similar or broader ground which is intended to cover sexual orientation (or same-sex sexual

orientation). This Appendix is an updated version of Appendix Il in Robert Wintemute, Sexual
Orientation and Human Rights: The United States Constitution, the European Convention, and the
Canadian Charter (Oxford University Press, paperback edition, 1997), at x-xi, 265-267. Sexual
orientation or a similar or broader ground was added by the later amending law, where more than one is
listed, unless otherwise indicated.



Berlin - Constitution, 1995, Article 10(2) ("sexuelle Identitdt")
Brandenburg - Constitution, 1992, Article 12(2) ("sexuelle Identitdit")
Thuringia - Constitution, 1993, Article 2(3) ("sexuelle Orientierung")

South Africa - Constitution of the Republic of South Africa Act, No. 200 of 1993,
Section 8(2) (transitional Constitution) ("sexual orientation" )

- Constitution of the Republic of South Africa, 8 May 1996 (as amended on

11 Oct. 1996), Sections 9(3), 9(4) (final Constitution) ("sexual orientation")

Switzerland - Federal Constitution, adopted on 18 April 1999, Article 8(2)

nn

("Lebensform", "mode de vie", "modo de vita", or "way of life")

3. NATIONAL (AND STATE, PROVINCIAL, TERRITORIAL, LOCAL)
LEGISLATION

Australia

Federal (Commonwealth) Level - Workplace Relations Act 1996, s. 170CK ("sexual
preference”, dismissal only)

Australian Capital Territory - Discrimination Act 1991, No. 81, s. 7(1)(b)
("sexuality")

New South Wales - Anti-Discrimination Act 1977, No. 48, as amended by Anti-
Discrimination (Amendment) Act 1982, No. 142, s. 5, Schedule 2, Anti-
Discrimination (Amendment) Act 1994, No. 28, s. 3, Schedule 4
("homosexuality" added in 1982)

Northern Territory - Anti-Discrimination Act 1992, No. 80, s. 19(1)(c) ("sexuality")

Queensland - Anti-Discrimination Act 1991, No. 85, s. 7(1)(1) ("lawful sexual
activity")

South Australia - Equal Opportunity Act, 1984, No. 95, ss. 5(1), 29(3), as amended by
Equal Opportunity Amendment Act, 1989, No. 68, Schedule ("sexuality"
included in 1984)

Tasmania - Anti-Discrimination Act 1998, No. 46, s. 16 ("sexual orientation" and
"lawful sexual activity")

Victoria - Equal Opportunity Act 1995, No. 42, s. 6(d), as amended by Equal
Opportunity (Gender Identity and Sexual Orientation) Act 2000, No. 52
("lawful sexual activity", 1995; "sexual orientation", 2000)

Austria - see European Union Directive of 27 November 2000 above ("sexuelle
Ausrichtung")

Belgium - see European Union Directive of 27 November 2000 above ("seksuele
geaardheid" or "orientation sexuelle")

Canada

Federal Level - Canadian Human Rights Act, R.S.C. 1985, c. H-6, ss. 2, 3(1), as
amended by S.C. 1996, c. 14 ("sexual orientation")

British Columbia - Human Rights Act, S.B.C. 1984, c. 22, ss. 3-6, 8-9, as amended
by S.B.C. 1992, c. 43, ss. 2-7 ("sexual orientation")

Manitoba - Human Rights Code, S.M. 1987-88, c. 45, s. 9(2)(h) ("sexual orientation")



New Brunswick - Human Rights Act, R.S.N.B. 1973, c. H-11, as amended by S.N.B.
1992, c. 30, ss. 1-8 ("sexual orientation")



Newfoundland - Human Rights Code, R.S.N. 1990, c. H-14, ss. 6-9, 12, as amended
by S.N. 1997, c. 18, s. 2 ("sexual orientation")
Nova Scotia - Human Rights Act, R.S.N.S. 1989, c. 214, s. 5(1)(n), as amended by
S.N.S. 1991, c. 12, s. 1 ("sexual orientation")
Ontario - Human Rights Code, R.S.O. 1990, c. H.19, ss. 1-3, 5-6 ("sexual orientation"
originally added by S.O. 1986, c. 64, s. 18)
Prince Edward Island - Human Rights Act, R.S.P.E.I. 1988, c¢. H-12, s. 1(1)(d), as
amended by S.P.E.L. 1998, c. 92, s.1 ("sexual orientation")
Québec - Charte des droits et libertés de la personne, R.S.Q. c. C-12,s. 10
("orientation sexuelle" originally added by S.Q. 1977, c. 6,s. 1)
Saskatchewan - Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1, ss. 9-19,
25,47(1), as amended by S.S. 1993, c. 61, ss. 4-15, 18 ("sexual orientation")
Yukon Territory - Human Rights Act, S.Y.T. 1987, c. 3, ss. 6, 34 ("sexual
orientation")

Denmark - Law of 9 June 1971, nr. 289, as amended by Law of 3 June 1987, nr. 357;
extended to private employment by Law of 12 June 1996, nr. 459 ("seksuelle
orientering" added in 1987)

Finland - Penal Code (as amended by Law 21.4.1995/578), c. 11, para. 9, c. 47,
para. 3 ("sukupuolinen suuntautuminen" or "sexual orientation")

France - Nouveau Code pénal, arts. 225-1, 225-2, 226-19, 432-7; Code du travail,
arts. L. 122-35, L. 122-45 (originally added by Loi No. 85-772, 25 July 1985,
Loi No. 86-76, 17 January 1986) ("moeurs" or "morals, manners, customs, ways")

Germany

Federal Level - see European Union Directive of 27 November 2000 above ("sexuelle
Ausrichtung")

Saxony-Anhalt - Gesetz zum Abbau von Benachteiligungen von Lesben und
Schwulen (Law on Reducing Discrimination Against Lesbians and Gay Men),
22 Dec. 1997 (public sector only) ("sexuelle Identitdt")

Greece - see European Union Directive of 27 November 2000 above ("sexual
orientation")

Iceland - General Penal Code, No. 19/1940, s. 180, as amended by Act No. 135/1996,
s. 1, and Act No. 82/1998, s. 91 ("sexual orientation" added in 1996)

Ireland - Unfair Dismissals Act, 1977, No. 10, s. 6(2)(e), as amended by Unfair
Dismissals (Amendment) Act, 1993, No. 22, s. 5(a); extended to other aspects
of employment by Employment Equality Act, 1998, No. 21, s. 6(2)(d)
("sexual orientation" added in 1993)

Israel - Equal Opportunities in Employment Act 1988, as amended by Book of Laws,
No. 1377 of 2 Jan. 1992 ("neti'va minit" or "sexual orientation")



Italy - see European Union Directive of 27 November 2000 above ("tendenze
sessuali')

Lithuania - Penal Code, art. 169 (adopted 26 Sept. 2000) ("lytinés orientacijos" or
"sexual orientation")

Luxembourg - Code pénal, arts. 454-457, added by Law of 19 July 1997
("orientation sexuelle" and "moeurs")

Mexico
Mexico City - Penal Code, art. 281 (in force on 1 Oct. 1999) ("orientacion sexual")
Namibia - Labour Act, 1992, No. 6, s. 107 ("sexual orientation")

Netherlands - Penal Code, arts. 137f, 429 quater (inserted by Law of 14 Nov. 1991,
Staatsblad 1991, nr. 623); General Equal Treatment Act, arts. 1, 5-7 (Law of 2
March 1994, Staatsblad 1994, nr. 230) ("hetero- of homoseksuele gerichtheid"
or "hetero- or homosexual orientation")

New Zealand - Human Rights Act 1993, No. 82, s. 21(1)(m); New Zealand Bill of
Rights Act 1990, No. 109, s. 19, as amended by Human Rights Act 1993, No.
82, ss. 21(1)(m), 145, Second Schedule ("sexual orientation")

Norway - Penal Code, para. 349a, Law of 8 May 1981, nr. 14 ("homofile legning,
leveform eller orientering" or "homosexual inclination, lifestyle or
orientation")

Portugal - see European Union Directive of 27 November 2000 above ("orientagdo
sexual")

Romania - Ordinance on Preventing and Punishing All Forms of Discrimination, 31
August 2000 ("orientarii sexuale")

Slovenia - Penal Code (1 Jan. 1995), art. 141; Law About Work Relations (in force 24
Oct. 1998), art. 6 ("spolni usmerjenosti" or "sexual orientation" added in 1995)

South Africa - Labour Relations Act, 1995, No. 66, s. 187(1)(f) (dismissal); extended
to other aspects of employment by Employment Equity Act, 1998, No. 55, s. 6
("sexual orientation" added in 1995)

Spain - Penal Code, Organic Law of 23 Nov. 1995, No. 10/1995, arts. 314, 511-12
(see also arts. 22(4), 510, 515(5)) ("orientacion sexual")

Sweden - Criminal Code, c. 16, para. 9, Law of 4 June 1987, SFS 1987:610
("homosexuell ldggning" or "homosexual inclination"); extended to
employment by Law of 11 March 1999, SFS 1999:133 ("sexuell ldggning" or
"sexual inclination")



United Kingdom - see European Union Directive of 27 November 2000 above
("sexual orientation")

United States

California - Fair Employment and Housing Act, Government Code, ss. 12920-
12921("sexual orientation" originally added to Labor Code in 1992)

Connecticut - Conn. Gen. Stat. ss. 4a-60a, 45a-726a, 46a-81b to 46a-81r ("sexual
orientation" added in 1991)

District of Columbia - D.C. Code Ann. ss. 1-2501 to 1-2533 ("sexual orientation"
originally added in 1973)

Hawaii - Haw. Rev. Stat. ss. 378-1, 378-2 ("sexual orientation" added in 1991)

Massachusetts - Mass. Gen. Laws Ann. ch. 151B, ss. 3, 4 ("sexual  orientation"

added
in 1989)

Minnesota - Minn. Stat. Ann. ss. 363.01(45), 363.03 ("sexual orientation" added in
1993)

Nevada - Nev. Rev. Stat. (e.g.) s. 613.330 ("sexual orientation" added in 1999)

New Hampshire - N.H. Rev. Stat. Ann. (e.g.) ss. 21:49, 354-A:7, 354-A:10, 354-A:17
("sexual orientation" added in 1997)

New Jersey - N.J. Rev. Stat. ss. 10:5-5.hh.-kk., 10:5-12 ("affectional or sexual
orientation" added in 1991)

Rhode Island - R.I. Gen. Laws (e.g.) ss. 11-24-2 to 11-24-2.2, 28-5-2 to 28-5-7.3,
28-5-41, 34-37-1 to 34-37-5.4 ("sexual orientation" added in 1995)
Vermont - Vt. Stat. Ann. tit. 1, s. 143; tit. 21, s.495 ("sexual orientation" added in

1991)
Wisconsin - Wis. Stat. Ann.  ss. 101.22, 111.31 to 111.36 ("sexual  orientation"
added

in 1982)

Major U.S. cities with prohibitions of sexual orientation discrimination extending to
private sector employment include Baltimore, Boston, Chicago, Cleveland, Denver,
Detroit, Kansas City, Los Angeles, Minneapolis, New Orleans, New York,
Philadelphia, Phoenix, Pittsburgh, Portland, Saint Louis, San Diego, San Francisco,
Seattle, and Tampa. See http://www.hrc.org/issues/workplac/nd/ndjuris.html.
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ers celebrate legal

Government uses Parliament Act to push through

sox at 16 legislati

Sarah Hall
Guardian

Friday December 1,

Gay 16-year-olds will

on despite last-ditch protests

2000

be able to have sex without feay of

prosecution for the first time afler controversial plans to lower
the homosexual age of consent from 18 to 16 were finally
pushed through Parliament yesterday.

Despite a last-ditch attack by religious leaders, family values
campalgners and Tory MPs, the government used the
rarely-invoked Partiament Act to put the sexual offences
(amendment) bill on to the statute books after it was

consistently rejected

The move - which wil
baing given royal ass:

by the Lords.

| see the measures become law after
ont before December 6 - was acclaimed

by gay rights groups celebrating the 100th anniversary of the
death of Oscar Wilde as *a great step towards equality.
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Stonewall.

“This Is a welcome and historic milestone in the long struggle
for gay human rights,” seid OufRagel's Peter Talchell. "My only
regret is that it has taken 33 years, during which time hundreds
of gay men have been unjustly jailed for victimless
relationships.”

Yesterday's declsion to im?o;g the Parliament Acl- only ysed

twice in the last 10 years - means that men and o will
legal able 1o have anal sex at 16. Before, buggery between
18°and 18, even I consensual, could invoke a five-year prison
sentence.

The Sexual Offences (Amendment) Act also creales a new
offence of "abuse of trust", ensuring teachers and workers in
children’s homes, hospitals and care homes can be jailed for up
to five years if they sexually abuse a child in thelr care, aithough
critics have argued too few aduits in positions of trust are
covered.

¥ ;The reduction of the age of consent - while voted through with
three massive majorities in the Commons - provoked fierce
opposition on moral and heaith grounds, with religious leaders
yasterday wiiling a protest letter to the Daily Telegraph, and
pears twice throwing it out of the Lords.

Yesterday the family values campaigner Lady Young, who has
spearheaded the opposition, accused the government of
trealing Parliament in "a completely dictatorial manner” by
ignoring the views of peers and denying MPs the chance 1o
debate an amendment approved by peers to keep the law for
anal sex for both men and women at 18 but lower the age for
other sexual practices to 16. She added that it was
*constitutionally quite wrong” to invoke the Parliament Act fora
bill which had not completed all s stages in both houses, and
which was nol a central piece of government legislation but "a
matter of conscience”.

A spokesman for the staunchly Catholic Commons Speaker
Michael Martin - who, as the servant of the houss, has no
discretion over whether to invoke the act - Insisted: "Everything
that has happened was absolutely in order.”
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The Parliament Act allows the government to present a bill for
royal assent if it has been rejected in the Lords in one
parliamentary sesslon and has not been approved by peers by
the end of the second session.

The decision to force through the act came as MPs ended their
longest parllamentary session since the 1930s. Sessions
typically end in mid to late Novembar, with the Queen’s spsech
on November 24 last year.

The reason for the late date of December 6 is the numbser of
bills held up by defeats in the Lords.

Left on the shelf
Bllis not in the Queen's speech:

« A consumers bili itended to outiaw the sale of insurance
products linked to mortgages.

+ A bill regulating mercenaries is likely lo be offered only in the
form of a gresn paper.

« A home office bill designed to crack down on psychopaths and
paedophiles has also been shelved.

» The department of trade may publish in draft form a bilf
Hicencing the arms export industry.

« The Treasury is also not likely to go ahead with a bill cracking
down on banks.

Guardisn Unfimited © Guerdian Newspepars Limited 2000
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Euro Court Nixes British Gay Law

BELGIUM, Brussels (AP): The European Court of Human Rights ordered Britain to
pay a homosexual man US$50,000 in costs and damages Monday for convicting him

under legislation that outlaws gay group sex.

T +* The man's 1996 conviction was "interference with the applicant's right to respect
for his private life" as guaranteed by the European Convention on Human Rights,

ruled European judges in Strasbourg, France.

The man, identified by his initials, A.D.T., took his case to the European court after he
was convicted of gross indecency for having sex with four other men during a party at
his house.

Police found a video of the party during a search of the man's home.

A provision of Britain's Sexual Offenses Act, enacted in 1956, states that homosexual

sex is illegal if more than two people take part or are present.

The legislation includes a number of laws applicable to homosexuals or heterosexuals,

but the provision A.D.T. challenged applied only to homosexual males.
A panel of seven judges at the European court ruled unanimously that A.D.T.'s
prosecution violated Article 8 of the European Convention on Human Rights, which

safeguards respect for private life.

"The activities in the case were purely and genuinely private," the European court
said.

The decision was hailed by gay-rights campaigners.

"This judgment drives a coach and horses through the gross indecency laws," said

Angela Mason, executive director of Stonewall, a British gay rights group.



The European ruling increases pressure on the British government to scrap the law
and replace it with new legislation that deals even-handedly with both "offensive

heterosexual and homosexual behavior in public," Stonewall said in a statement.

The European Court of human rights was set up in 1950 to enforce the human rights

convention, which has been signed by all 41 nations of the Council of Europe.
A.D.T. v. THE UNITED KINGDOM - 31-07-2000

(Associated Press 31 July 2000 - Paul Ames
by way of Graham Underhill)

Available at: http://www.gaylawnet.com/ [date: 10 Dec 2000]
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600 Sex discrimtna.tion'
611 Dircctld}fscrimmat;on
Sexual harassmen ) )
:ig.l Discrimination on grounds of scxual orientation
=700 Human rights
%132.1 Rightsand freedoms ~ respect for family and
private life - private life
1738  Principle of non-discrimination

Discriminatior: Act 1975 sections: 1(1Xa), 6(2%b)
%?ropom C;nvenﬁm an Human Rights and Fundamental Freedoms:
Articles 8, 14
Human Rights Act 1998

The {scts: .
Mrc MacDonald joined the armed forces in 1986 and was subse-
?;xently commissioned {n the Royal Air Force. When he

¢ a transfer to the Scottish Alr Traffic Control Centre (Military),
he was subjec Tocequres au which he declared
thal he was homosexual He also made that declaration his

S A admission of homosexuality led to his
com! ry termination in .
acDonald complained that the termination of his employ-
ment by reason of his admitted homosexnality amounted to
unlawful discrimination on grounds of sex, 8nd that the ques-
tioning to which he was subjected during the vetting process
about his sexual activities amounted to sexual haragsment.

s Anemployment tribunal dismissed his complaint. The tribunal
took ERE view that it was 10 find that the Sex Discrimina-

tio 7 ast and
nof sexusl onentanon. 1 herelore. the termination of the appli-
cdnt’s employment did not fall withia the scope of the Sex Dis-

erimination Act. The tribunal considered that this conclysign.was
unaffected by the dedision of the European Court of Human
o b e
hé & applicants Tight to respect for their private lives
under Article 8 of the Europsan Conveniion an 7 Rights
wiTVISIIVED 57 The Investigations conducted INto their hiomosex-
uality and By their discharge fTom the arfed Torces pursuant to
th% "Delence. The tribunal noted that the
European Court of Jus human rights issucs before it when
it considered Grant v South-West Trains Ltd and held that dis-

crimination based on sexual orientation did not constitute dis-
erimination based on sex.

The Employment Appeal Tribunal sitting in Edinburgh
(Lord Johnston, Dr A H Bridge, Dr W M Speirs) in a
reserved decision given on 25 September 2000 allowed the
appeal and declared that the appellant was discriminated
against on grounds of scx. The case was remitted to the
employment tribunal for the assessment of compensation.

The EAT held:

619.1, 1738

The employment tribunal had erred in law in find-

idg that tﬁe appeﬁant’s dismissal from the armed
JICes On grounds of Mty sexual oriearation Was I

forces oo gro 3 T ot

'S L0 "s6%, 1S concerneg wi

)

ofi grounds of “sex within the meaning o e SCX
P ————— . &
Discrimmation Act.

e word "sex” in the Sex Discrimination Act is

1 us and shou ¢ interpreted to in e *“on

grounds of sexual orientation” as well as meaning
“gender.

AltRough the word “sex” has been clearly inter-
preted by the English courts as being restricted to 8

gender interpretation and not a scxual oricntation

.
internratatine tha annAcita intawnaatbabinn has haanm

tion against 3 homosaxual was contrary to the pro.

) in Article 14 of the Con.
hibition of dxscnmlnationbl:ve St the focus on ax

i cisions
:::g:oni.t'fhr:sme ‘:"ew';'sﬁ wgex” found 18 Hoth the Sex-
1)isEi5;%EiEiiYSir7EE!TiEia'tEﬁf1:aﬁivzﬁattaisrfziizzgza:: .
refer to homosexuiﬁty in Both men ahd women, o ;a
weﬂ as reiermng to enaer. Since EK. E‘ A dl., n,.
Coufrt of Hum uman Rights has expressly inc : “. ”ex- :
ual orientation in the definition of the word “sex” as
found in the Convention, there is & classic emple

of a statutory ambiguity.

¥  Vaos .

If United Kingdom domestic legislation is ambigu.

v ousTn the con of a potential Conyentio ht,
with the Convention

e e o e e, the EAT wou
should be favoured. On that basis the EAT would
fa!glir_riy!__g_r_i_n_tgm_tﬂn. Grant v South-West
Tyvains Lid did not greatly influence that conclusion,
since the European Court of Justice was then con.
sidering the issuc of equal pay and not concerned
directly with the definition of the word “sex”.

Since the word “sex” is capable of including sex-
ual orientation, the appropriate comparison for the
purpose of the Sex Discrimination Act, if compara:
tors are relevant, is between a male or female homo
sexual and a female or male heterosexual in order t
determine not whether one homosexual is being
treated less favourably than another, but whethe:
homosexuals of either gender in the context ars
being treated less favourably than heterosexuals o
the opposite gender. ‘

In the present case, therefore, by reason of his dis
missal on grounds of his sexual orientation, th:
appellant was discriminated against in terms of th
Sex Discriminstion Act.

618, 619.1
The employment tribunal also erred in finding tha
the correct comparator for the purpose of the appel
lant’s claim of sexual harassment in respect of th
way in which a vetting intcrview was conducted wa
with a female homosexual. The tribunal misdirecte:
itself in not applying a wider definition which woul
have allowed the appellant’s claim of sexual haras:
ment on grounds of sexual orientation. Once it wa
sppropriate to interpret the word “sex” as capabl
of including sexual orientation, the distinction wa
between how the employer treated a homosexual, b
it male or female on the one hand and a heterose?
ual, be it female or male on the other.
< The correct comparator in the present case was
femalc EeEerosexu'aE], and it was nothing to the poir
that the interviewer would have treated a lesbia
female in exactly the same way as a homosexus
male. Given the tribunal’s findings as to the natur
of the interview, the test which applied was'thatlai
down in Porceili v Strathclyde Regional Counc
which confirmed that if the nature of conduct is bot
sexually-related and blatantly unacceptable, there:
no need for & comparator. On the facts as foun!
therefore, the appcllant was subjected to sexw!
harassment contrary to the Sex Discrimination A¢

Obiter dicta:

1700 ‘ )
It is not clear whether the Human Rights Act applit
only to diseriminatory acts committed after tb
opcrative date of 2 October 2000, or whether it al¢
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LORD JOHNSTON: This is an appeal at the instance of

the applicant appellant against a decision of the employ-
ment tribunal in respect of his claim that he had been dis-
criminated against unlawfully on grounds of sox, contrasy

to the Equal Treatment Directive 76/207/EEC and 8.6 of
the Sex %’x‘scnmmation et 1975 (SDA), He also had a

consequent claim for sexual harassment which raises sim-
ilar bus separate issues. Both claims wore dismissed.

The sppellant is homosexual. He is 35 years of age and
was commissioned initially i the Intelligence Corps (Ter-
ritorial Army) in May 1986. He subsequently enlisted as
an officer cadet in the Royal Air Force and was commis-
sioned and subsequently promoted to various posts culmi.
nating in a period of service at RAF Aldergrove. He then
erranged for a transfer to the Scuttish Air Traflic Control
Centre (Military) at Prestwick, largely for compassicnate
reasons to be closer ta a relative who was ill. He realised
this would involve certain vetting procedures, in the
course of which he was asked to declare whether he was a
homosexual, to which he agreed. He subsequently also
made that declaration to his commanding officer. These
declarations led eventually to his compulsory resignation
under Queen's Reg, 2905, his last paid day of service being
27 March 1997.

He subsequently made & timeous spplication to the then
industrial tribunal claiming discrimination on the grounds
stated and sexual harassment and compensation, which
came to 3 hesring in July and September 1999.

The tribunal made a number of findings of detailed fact,
not least in relation to the interview ¢onducted in the vet-
ting process by 3 Wing Commander Leeds which was the
basis of the claim for sexusl harassment. In that latter
respect thers were some factual discrepancies disputed
before us. the tribunal not being satisfied that the vigor
ous questioning by the officer in relstion to the appellant's
sexuality and its content was sexually motivated ss far as
the Wing Commander was concerned. It considered it was
mare nnrt of what he pereeived to be a strenuous vetting

5)

6

7

to the appellant. We put that mattar aside for the ¢
being and tura to the raal issua in the cage. for the tic

It was not disputed that the appellant’s employment in t;
RayaT Air Fored was Tenmtmated-by Teason of AT 5 dmitt
hamoSeXUAGTY, BUT TN SUDSTINCE O I USRision ngain
hiZTsUNeTe SDA, in so far as {t refers to the word ‘se;
is concerned with gender and not sexual orieatation. Tl
admitted reason therefore for the termination of the appe
lant's coployment does not fall, in the view of the emplo
ment tribunal, within the scope of diserimination envi
aged by the 1975 legislation.

It has to be noted that the principal argument before tt
tribunal concerned whether or not, there being uace:
tainty in the law as to the proper definition.or constru:
tion to put upon the word ‘sex’, in the 1975 Act, the tr.
buna! should make a reference to the Eurapesn Court ¢
Justice. It also has to be noted that, subsequent to th
hearing but prior to the issue of the judgment, the Eurc
pean Court of Human Rights in, Strasbourg issued a judg
ment best found as Smith and Grady v United Kingdor
(1999) TRLR 734 in which it held that investigations by th.
Ministry of Defence into the homosexual crientacion of th-
two appellants violated their human rights in terms o
Article 8 of the European Convention on Human Rights
The basic facts of this case and its sister case, Lustig
Prean and Beckett, are indistinguishable from the presen
case inasmuch that all four applicents in the Strasbour;
Court were maintaining violation of theie human rights ir
terms of the Convention by reasen of being dismissed frox
the Sarvices as & consequence of being homosexual, ir
terms of the policy then adopted by the Ministry ol
Defenee which was to the effect that homosexuality iz
incompatible with service in the armed forces and that
persons who were known to be homosexual and to engage
{n homosexual activity are administratively discharged
from the armed forces. The European Court of Human
Rights upheld their contention, with the result that scb-
sequent to the hearing in this case before the tribunal
below, for the first time the European Court of Human
Rights has interpreted the Convention o as to protect the
rignts of homosexuals, albeit under the right to privacy.

The operative part of the tribunal’s judgment in relation

to this gencral question is to be found on p.22 of their deci-

sion as follows: '
"The tribunal recognises that the decision of the Eure-
pean Court of Human Rights in Smith gnd Grady (and
indeed the related cose of Lustig-Prean and Beckett -
Applications Nos 31417 and 32377/96) repregent a slg-
nificant landmark in the campaign of those seeking the
elimination of the Services’ policy on homesexuality. The
tribuna) understands that in the light of the rulings by
the Europesa Court of Human Rights the UK Govern-
ment has suspended all setion against homosexuals fa¢-
ing dismissal from the forces. Apart from eny other con-
sideration. the rulings will have particular sxqmﬁcance
in the United Kingdom when the Human Rights Act
1998 comes into force in October 2000. In the context of
this case the rulings do no more than establish that the
treatment of the applicants breached rights em jec
in the Convention. '&oso rights existed prior to the rul
ings. They existed at the time of the ECJ decision ir
Grant. While therefore the tribunal recognises that the
rulings of the European Court of Human Rights repre
scnt a significant advance in the overall cause of per
sons such as the applicant in the present case, 1t doe:
not (ind that they sdvance In any way the 8 men
that the tribunal should make a reference of the kins
which It is being asked to make. e

In any event, the ECJ did have in cangideratio:

*human rights {ssues” when it msda the decision i
GCrant. As noted abave, Mr O'Neill quoted at len!'h%”f
the judgment of the ECJ in Grant In an effort to 1iue
traté the extent ta which the Court dréw from the cas

law of the European Court of Human Rights. In Gren

. Litasa it the Cout
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* “Inthe light of 11l the material in the case, the first
question to answer is whether a condition in the reg-
ulations of an undertaking such as that in issue {n
the main proceedings constitutes discrimination
based directly on the sex of the worker. If j¢ does not,
the next point to examine will be whether Commu.
nity law requires that stable relationships between
two persons of the same sex should be regarded by
all employers as equivalent to marriages or gtable
relatioaships outside marriage between two persons
of opposite sex. Finally, it will have to be congidered
whether discrimination based on sexual orientstion
constitutes diserimination based on the sex of the
worker.”

The passages (paragraphs 29-35, p.218) quated by Mr

O'Neill in his supplementary submissions represent the

Court’s observations on the second of the three ques-

tioans identified by it in paragraph 24 of its judgment. It

is the third of the three questions set out there which
rincipally concerns this tribunal. The tribunal notes

t when it came to deal with this question the ECJ

recorded a submission made by Miss Graat that the

Community provisions on equal treatment of men and

Women should be jnterpreted as covering discrimination

based on sexual orientation. She referred the Court in

partioular to the laternational Covenant on Civi] and

Politiea] Rights of 19 December 1966 (United Nations

Treaty Series, vol. 999, p.171) in which, in the view of

the Human Rights Committee established under Arti.

cle 28 of the Covenant, the term ‘sex’ is to be taken as
including sexual orlentation. Haviag noted that sub-
mission the ECJ made these observations {paragraphs

44 and 43, p.219):

“The Covenant is one of the international instru-
ments relating to the protection of human rights of
which the Court takes account in applying the fun-
damental principles of Communaity lgw (see, for
example, case 374/67 Orkem v Commission (1989)
ECR 3283, paragraph 31, aad joined cases C-297/88
and C-197/89 Daodzi v Belgian State (1990 ECR
1-3763, paragraph 68),

However, although respact for the fundamental
rights, which forms an integral parz of those general
principles of law, is a condition of the legality of
Comimunity acts, those rights cannot in themselves,
bave the effect of extending the scope of the Treaty
provisions beyond the competences of the
Community (see inter alia, on the scope of Article
235 of the EC Treaty as regards respect for human
rights, Opinion 2/94 (1996] ECR1-1759, parsgraphs
34 and 35).°

It appears to the tribunal that what the Court said

about fundamental rights being incapable in themselves

of having the effect of extending the scope of the Treaty
provisions beyond the competences of the Community
effectively answers Mr O'Neill's argument on the

“human righes issues”. This ties in with what the ECJ

said later in Grene about the provision in the Treaty of

Amsterdam for the insertion into the EC Treaty of an

article which will allow the ¢ouncil to take appropriate

action to eliminate, among other forms of discrimina-
tion, discrimination based on sexual orientation. As

Lightman J said in Perkins No.2 (paragraph 10, p.510):
“It is & macter for the council to make this extension
in Community rights, not the ECJ."

In short the tribunal finds itself in no different a posi-

tion than Lightman J in Perkins No.2 in desling with

the request that it should make a reference to the

ECJ. Having reviewed the authorities and the

detailed and careful arguments advanced by Mr

O'Neill the tribunal finds that the answer to the

quastion of construction which the proposed reference

raises is so obvious as to leave no scope for reason-
able doubt. The tribunal does not know whether, as
suggested by Mr Truscott. 2 reference would be met
by a letter from the Administrator of the ECJ inviting
the tribunal to consider withdrawing the reference,
The important point is that the trihunal hue as roa.

8

9

questions formulated in Mr O'Neill's supplemo?a.
submissions were it to address them, For that reasc
the tribunal has deelded not to make the referene.
Further it has decided that in the lighe of the authe:
ities on the interpretation of both the Directive an
the SDA the applicant’s complaint of sex diserimine
tien in respect of his enforced discharge from th
Royal Air Force falls to be dismissed.' .

That part of the judgment has to be looked at 2 inst
background of other decisions of the English cou‘: andu:
th; Europesn Co;g.;s follows:
v Ministry of Defance cx parte Smith & Gra. 1
Ty Minis dy (199¢

R v Secretary of State for Defence ex Perki 7
émgw fo perte erking {1997
b Secretary of Siate for Defence ex parte Perkins Aa -
[1998] IRLR 508 ins Ko
Smith v Gardner Merchant Lid (21998] IRLR 510
Grant v South-West Trains Lid (1998] IRLR 206.

With the exception of the latter case, these cases were 3}
decisions of the English courts determining, irrespactiv
of issues under the Convention, that the velevant diserims
ination as to sex in relation to EEC legislation, was tha
between male and female ie an issue of gender. Thus, i
¢gn be seen that the substance of the decisfon of the tri
bunal below in refusing a reference was that the matte
had been clearly interpreted and an answer to 8 referenc
was obvious and that any claim for discrimination unde
the SDA or indeed the Equal Treacment Directive, wa
restricted to, or related to, discrimination as between ;
male and a female and not based on sexus) orientatior o
persons of the same sex or because of their sexual orien
tation.

10 Although the tribunal below had knowledge of the exis

1 ]. There are two other important issues, At the beginn

tence of Smirh and Grady before issuing its decision. i
ssems it did not appear to consider that such bore upa
the coatent of it {see p.22 of the decision).

ing o
Octaber 2000, the Human Rights Act 1998 comes int.
requires, cssantially. that courts should interpret Unitec
Kingdam legislation against the background of, and to b
compatible with, the European Convention on Huma:
Rights, and it is against that background that the Ministr
of Defence changed their policy and abandoned their pro
hibition on homosexuality within the Services, notwith
standing the Act has yet o come into force. This tribuna!
however, is faced with the fact that very shartly after the
issuc of our judgment, the Convention will be incorporatec
iato United Kingdom law generally, slthough it has beet
within the Scottish jurisdiction for over a year. This, fe wa:
submitted by Mr O'Neill on behalf of the appellant, was ar
important factor with regard to the future, inasmuch tha
he maintained that his client could not in the long ters
lose, albeit he was losing at the moment. Whatever may
be the position under the Human Rights Act, however, w»
consider we must apply the law at the date of this hear
ing, which means that we cannot have regard to the pos
sible eflect on this case in due course of the Human Righn:
Act, There was sa issue between the parties in this respee’
that the arzival of this Act will not in any event have any
retrospective effect, which means that this particuls:
application will be naver be subject to it by reason of the
fact that the alleged diseriminatory act oceurred before the
Human Rights Act came into force. As will be seen, w¢
offer no view upon this matter, since it need not be focusec
for our determinstion of the issues before us.

/’ effact within the United Kingdom general law whicl

12 Howaever, there is one other matter of some importance.

We were informed that in Salyueiro da Silva Mouta v Por
tzgal, an unreported case of the Europecan Court ol
Human Rights dated 29 December 1999, that Court has
ruled that sexual orienzation is conteary to its own dis

CPIMINATAPY Aravician oo Lt at A nen
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* “In the light of 11l the material in the case, the first
question to answer is whether a cendition in the reg-
ulations of an undertaking such as that in issue in
the main proceedings constitutes discrimination
based directly on the sex of the worker. If it does not,
the next point to examine will be whether Commu.
nity law requires that stable relationships between
two persons of the same sex should be regarded by
all employers as equivalent to marriages or gegble
relatioaships outside marriage between two persons
of opposite sex, Finally, it will have to be considered
whether discrimination based on sexual orientstion
constitutes diseriminstion based on the sex of the
worker."

The passages (paragraphs 29-35, p,218) quated by Mr

O'Neill in his supplementary submissions represent the

Court’s observations on the second of the three ques-

tioas identified by it in paragraph 24 of its judgment. It

is the third of the three questions set out there which
g‘rincipally concerns this tribunal. The tribunal notes

t whea it came to deal with this question the ECJ

recorded a submission made by Miss Graat that the

Community provisions on equal treatment of men and

women should be interpreted as covering discrimination

based on sexual orientation. She referred the Court in
partioular to the Iaternational Covenanc on Civil and

Politics] Rights of 19 December 1966 (United Nations

Treaty Series, vol. 999, p.171) in which, in the view of

the Human Rights Committee established under Arti-

cle 28 of the Covenant, the term ‘sex’ is to be taken as
including sexual orlentation. Having noted that sub-
mission the ECJ made these observations {paragraphs

44 and 43, p.219):

“The Covenant is one of the international {nstru-
ments relating to the protection of human rights of
which the Court takes account in applying the fun-
damental principles of Commuaity low (see, for
example, case 374/87 Orkem v Commission (1989)
ECR 3283, paragraph 31, and joinad cases C-297/88
and C.197/89 Dsodzi v Belgian State (1990] ECR
1-3783, paragraph 68),

However, although respact for the fundamental
rights, which forms an integral parz of these general
principles of law, is a condition of the legality of
Community acts, those rights cannot in themselves,
have the effect of extending the scope of the Treaty
provisions beyond the competences of the
Community (see inter alia, on the scope of Article
235 of the EC Treaty as regards respect for human
rights, Opinion 2/94 [1996] ECR1-1759, paragraphs
34 and 35).*

It appears to the tribunal that what the Court said

about fundamental rights being incapable in themselves

of having the effect of extending the scope of the Treaty
provisions beyond the competences of the Community
effectively answers Mr O'Neill's argument on the

“human righes issues”. This ties in with what the ECJ

said later in Grenr about the provision in the Treaty of

Amsterdam for the insertion into the EC Treaty of an

article which will allow the council to take appropriate

action to eliminats, among other forms of discrimina-
tion, discrimination based on sexual orientation. As

Lightman J said in Perkins No.2 (paragraph 10, p.510):
“It is & matter for the eouncil to make this extension
in Community rights, not the ECJ."

In short the tribunal finds itself in no different a posi-

tion than Lightman J in Perkins No.2 (n desling with

the request that it should make a reference to the

ECJ. Having reviewed the authorizies and the

detailed and careful arguments advanced by Mr

O'Neill the tribunal finds that the answer to the

quastion of construction which the propesed reference

raises is 10 obvious as to leave no scope for reason-
able doubt. The tribunal does not know whether, as
suggested by Mr Truscott, 2 reference would be met
by a leteer from the Administrator of the ECJ invi ting
the tribunal to consider withdm\ving the reference.
The important point is that the tribunal hus no rea.

8

9

questions formulated in Mr O'Neill's supplem?a.
submissions were it to address them, For that reasc
the tribunal has decided not to make the referene.
Further it has decided that in the light of the autho-
itiss on the interpretation of both the Directive an
the SDA the applicant’s complaint of sex diserimine
tion in respect of his enforced discharge from th
Royal Air Force falls to be dismissed.’ .

be looked at agains; ¢

That pert of the judgmaent has to
the English court and .

background of other decisions of
the Europesn Court as follows:
R u Ministry of Defenae cx parte Smilth & Grady (199¢

IRLR 100
for Defence ex parts Perkins (1997

R u Secretary of Suate
o '

0 Secretary of State for Defence ex parte Perk; Na:
(1998) IRLR 508 e e
Smith v Gardner Merchant Lid (1998]) IRLR 510
Grant v South-West Trains Lid {1998] IRLR 206,

With the exception of the latter case, these cases were 3
decisions of the English courts determining, irrespectiv
of issues under the Convention, that the relevant diseriz
ination as to sex in relation te EEC legislation, was tha
between male and female ie an issue of gender. Thus, i
¢an be seen that the substance of the decisfon of the tri
bunal below in refusing a reference was that the matte
had been clearly interpreted and an answer to a referenc
was obvious and that any elaim for discrimination unde
the SDA or indeed the Equal Trearment Directive, wa
restricted to, or related to, discrimination as between :
male and a female and no: based on sexual orjentation o
persons of the sarme sex or because of their sexual orien
tation.

10 Although the tribunal below had knowledge of the exis

11

\

tence of Smith and Grady before issuing its decision. i
ssems it did not appear to consider that such bore upot
the coatent of it {see p.22 of the decision).

There are two other important issues. At the beginning o
Octaber 2000, the Human Rights Act 1998 comes int.

feffact within the United Kingdom general law whic]
requires, csseatially, that courts should {nterprot Unitec
Kingdom legislation againat the background of, and to b
compatible with, the European Convention on Huma:
Rights, and it is against that background that the Miniser
of Defence changed their policy and abandoned their pro
hibition on homosexuality within the Services, notwith
standing the Act has yet o come into force. This tribuna!
however, is faced with the fact that very shartly after the
issuc of our judgment, the Convention will be incorporatec
into United Kingdom law generally, slthough it has beet
within the Scottish jurisdiction for over a year. This, {¢ wa:
submitted by Mr O'Neill on behalf of the appellant, was ar
important factor with regard to the future, inasmuch tha
he maintained that his client could not in the long ters
lose, albeit he was losing at the moment, Whatever ma)
be the position under the Human Rights Act, however, wi
consider we must apply the law at the date of this hear
ing, which means that we cannot have regard to thc_ pos
sible effect on this case in due course of the Human Righn
Act, There wa3 sa issue between the parties in this respee
that the arrival of this Act will not in any event have an
retrospective effect, which means that this particuls:
application will be naver be subject to it by reason of ths
fact that the alleged diseriminatory act oceurred before the
Human Rights Act came into force. As will be seen. we
offer no view upon this matter, since it need not be focusec
for our determinstion of the issues before us.

12 Howaevar, there is ons other matter of some importance.

We were informed that in Salgueiro da Silve Mouta v Por
tzgal, an unreported case of the Europcan Court o!
Human Rights dated 29 December 1999, that Court has

ruled that sexual orienzation is contrary to its owa dise
CrimINALALY DrOVISiAN masacle A oelale £ 1 af ohia facuvans
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* sarily .l?‘ read as providing much support for the ambigu-
ity position.

‘ 040 In T, Pesitioner, Lord President Hope fuiled to find any

ambiguity but quite clearly statcs that if he had dene so
in the relevant concext he would have given effect 1o the
provision favouring the Convention Right.

2 1 He states as follows;

“The amicus curia¢ suggested that, if we were unclesr
as to whether the provisions of the 1978 Act were
. intended to allow applications such as that made by the
petitioner, we should consider whather regard should be
had to the European Convention on Human Rights as
an aid to the construction of the Act. As he pointed out,
Lord Ross, in Kaur v Lord Advocate (1981) SLT at p.330,
said that, 83 the Convention was not part of the munic-
ipal law of the United Kingdom, the court was not, so
far as Scotland was concerned, entitled to have regard
to the Convention either as sa 9id to construction or

. otherwise. That opinion was expressed after a careful
review of the £n£i¢ authorities. These consisted
largely of various dicta in the Court of Appeal, where
the judges stated that, if there was aay ambiguity in the
United Kingdom statute, the court may look at and have
regard to the Convention as an aid to construction. But
Lord Ross said that he shared the view of Diplock LJ,
as he then was, that the Convention was irrelevant in
‘legal proceedings ualess and until its provisions had
been incorporated or given effect to in legislation. For
my part, I thigk that, read as 3 whole and in context,
Diplock LJ's remarks in Salomon v Commissioners of
Customs and Excise [1967) 2 QB, at p.143, were not
intended to indicate that the Conveation could not be
looked at in order to resolve an ambiguity, What he was
saying was that the terms of the statute could not be
departed from if they were clear aad unambiguous.
However that may be, Lord Rass's opinion, although
widely quoted in the textbooks 85 still representing the
law of Scotland on this matter, has been looking increas-
ingly outdated in the light of subsequent developments,
and in my opinion. with respect, it is time that it was
cxpressly departed from.

t is now clearly established as part of the law of
England and Wales, as a result of decistons in the
House of Lords, that in construing any provisien in
domestic legislation which is ambiguous in the sense
.that it is capable of 8 meaning which either conforms
to or conflicts with the Convention, the courss will
presume that Parliament intended :0 legislate in con-
formity with the Convention, not is conflict with it:
see¢ R v Home Secretary ex parte Brind per Lord
Bridge of Harwich at [1991] 1 AC, pp.T4TH~T48A.
Similar views with regard to the relevance of the
Convention were expressed by Lord Reid in R v Miah
(1974] 1 WLR at p.694B-E, and by Lord Keith of
Kinkel in Derdyshire County Council v Times News.
papers Ltd (1993] AC at pp.550D-551C. In Anderson

‘v HM Advocate the opportunity was taken at (1996)
SCCR, p.121; [1996] SLT, p.158,.to refer to the Con-
vention and to Lord Bridge's observations. But an
opinion was reserved as to whether these observa-
tions were part of the law of Scotland also, as the
court was not concerned with a matter of statutory
interpretation in that case. It is however now an intes
gral part of the general principles of European Com-
munity law that fundamental human rights must be
protected, and that one of the sources to which regard
may be made for an expression of these rights is
international treaties for the protection of buman
rights on which Member States have collaborated or
of which they are signatories: see Stair Memorial
Encyclopaedia, vol. 10, *European Community Law’,
para. 95. [ consider that the drawing of a distinction
between the law of Scotland and that of the rest of
the United Kingdom on this matter can no loagar be
Justified. In my opinion the courts in S¢otland should
Apply the same preésumption as that described by
Lord Rridee nnmple that whan lawiclatinm io Fareo

to be ambiguous in the sense that it is eapaple ofT
meaning which either conforms to or conflices with
the Conveation, Parliament is to be pr esumed to have
legislated in conformity with the Convention, nog in
conflict with ic.'

619.1, 1738

This secms to us to accord with common sense against 5
background of the gencral presumption that Uniteq
Kingdom domestic law has been presumed t5 conform ¢,
the Coavention ever since the United Kingdom Govern.
ment became a signatory to the Convention and obvi.
ously before such time as the Human Rights Act enacted
the Coavention into the United Kingdom domestic law,
(T Potitioner, supra). The position seems to us to be com.
patible with the now sccepted doctrine of ambiguity in
relation to the construction of Parliamentary statutes
where refercnce can be made to Parliamentary debates,
background papers and the like to resolve the ambiguiry
by ascertaining the intention of Parlisment. We consider
the authorities entitle us to conclude at this peint in time
that if United Kingdom domestic Jegislation is ambigu-
ous in the context of 2 potential Convencion Right, the
Conveation may rule as besween the two or more inter.
pretations.

At the end of the day, Mr Truscott did not appear seriously
to dispute this basic proposition, taking his stance on 2
determined position that there was no ambiguity in the
interpretation of the word ‘sex’ both naturally and as
focused by the Courts in the relevant decisions that he had
referred to, not laast Smick v Gardner Merchant and the
recent decision of Pearce.

619.1,1738

We do not consider that the two recent decisions of the
European Court of Human Rights and, in particular, the
Portuguese case of Salgueiro, bave created an ambiguity
but rather that they have focused one in the relevant word
‘sex’ found both in the SDA and Article 14 of the Conven.
tioa. Intrinsicslly, the Oxford University Dictionary (1939
edn) inter alia includes a definition under the word sex’ of
‘a third sex’ which undoubredly refers to homosexuality in
both men and women, Since the word also caa obviously
mean ‘gender’ as interpreted by the English courts, an
obvious ambiguity arises on the face of the recerd. Extrin-
sically. the European Court of Human Rights has now
expressly included sexual orjentation in the definition of
the word ‘sex’, es found ia their Convention; we coasider -
there is the classic example of a statutory ambiguity before
us from two competent authoritics and we therefore con-
sider we have a choice of interpretation.

€19.1,1738
If this analysis is correct we have thereaftor no hesitation -
in favouring the wider interpretation. The only case pre-
sented to us since the obvious charge of circumstances cre-
ated by the two recont European Court of Human Rights
cases, is that of Pearce, which seems to have concantrated
upon the existing state of the English law, and certainly
there is no indication that the Convention cases were laid
before the tribunal. In any event the substance of that case
was dealing with cormparators and applied Smith v Gard-
ner Merchant, which in its terms is very clear.

2 6 In reaching our conclusion we have not been greatly influ-

enced by the case of Grant v South-West Trains (1998!
IRLR 188, since the Europsan Court of Justice was thea
considering the issue of equal pay and not concerned
directly with the definition of the ward 'sex'.

619.1, 1738 |

In our opiaion, accordingly. on the present state of the 13w
stated at the date of the dissemination of this judgment
the word 'sex’ in the SDA should be inzerpreted to include,
‘on grounds of sexual orientation’. In reaching this conclu-
sion, we admit no criticism of the tribural below who were
directed to the essential issue of the reference against
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opinion, by the time the matter has reachcd us, matters
heve moved on.

619.1,1738 . )

Mr O'Neill had a supplementary position, that in any
event, if the issue lnvofveé a comparator, the comparator
should not be on 3 gender basis but oo & sexual orienta-
tion basis. This position arese precisely in the same way
as the main argument has done, inasmuch that it

. - depended upon whether sexual orientation could be con-

templated within the scope of the 1975 Act. Since we have
determined this point, we would also agree with Mr
O'Neill's position that if comparators are relevant, the
issue is not as between & male and a female simpliciter but
between a male or female homosexual and a fexmale or
male heterosexual in order to determaine not whether one
homosexual is being treated less favoursbly than another
but whether homosexuals of either gender in the context

. are being treated less favourably than heterosexuals of the

opposite gender, which is the true comparator in the con-
text of sexual orientation 8s a consequence our definition
of the word ‘sex’.

2 9 That leaves us to deal with the issue of sexual harassment.

This can be dealt with comparatively shortly since,
although there are some factual disagreements, the cssen-
tial complaint as set out by the tribunal was the way in

.which the interview was conducted with Wing Comman-

der Leeds. The tribunal’s essential decision is as follows:
“The applicant's complaint goes beyond the suggestioa
that Wing Commander Leeds galned his own sexual
gratification from the interview. He complains of the
intrwsive nature of the guestioning. He complains about
belng asked about these with whom he has had home-
sexual relations. He complains about being asked about
his heterosexual sctivities. He complains sbout being
asked about the history of his sexuality {ncluding ques-
tions about his schooldays. He complains about the way
in which he was asked for details of his sexual activi-
ties. He complains about being asked repeatedly to
name other scrvice people with whom he has had sex-
ual relations. He complains about being asked about the
extent of his family’s knowledge of his sexuality. All of
this the applicant maiatains amounted to sexual
harassment. Whether or not Wing Commander Leeds's
conduct in these respects should properly be classified
as sexual harassment there were elements of his con-
duct which in Smith and Grady were found by the Euro-
pean Court of Human Rights to be violations of rights
under Article 8 of the Convention. If therc were viola-
rions of the applicant's Convention rights that is not
:omething with which this tribunal kas jurisdiction to
eal.

Since for the reasons given above discrimination on
the ground of sexual orientation docs not ¢onstitute sex-
val discrimination for the purposes of sither the SDA or
the Directive, the applicant’s complaint of sexual
harassmeat ¢an only succeed if he satisfies the tribunal
in terms of 5.1(1)(a) of the SDA that on the ground of his
scx he has becn treated less favourably than a woman
would have been treated. Section 5(3) of the SDA pro-
vides that 8 comparison of the cases of persons of dif-
ferent sex under s.1(1) has to be such that ‘the relevant
eircumstances’ in both cases are the same or not mate-
rially different. Mr ONeill contends that the appropri-
ate comparator in a case like the presentisa hetero-
sexual woman. It is not appropriate to consider how &
lesbian might be treated in comparison to a gay man
becguse this involves changing the gender not only of
the subject under consideration but also the gender of
the object of his or her affection. That argument was
considercd by the Court of Appeal in Smith v Gardner
Merchent Lid which held that the appropriste com-
parator in such a case must be 2 female homosexual. In
that case homosexuality was held to be ‘the relevant eie-
cumstance' which had to be the same for the purpose of
the comparative analysis required by 5.3(3) of the SDA.
The tribunal is bourd by that decision.
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relevant circumstances” in this case for the purpeses ¢
5.5(3) it would be necessary to have regard to the eor
text of the interview which Wing Commander Lee¢
conducted. It was a security vetting interview, It was

second interview specifically held for the purpos.
rightly or wrongly, of confirming the applicant’s sexu;
orientation and seeking to ascertain the extent to whic
this had involved other scrvice personnel. The tribun:
had no doubt that, if he had been faced with a hom:
sexual famale officer who had undcrgone a similar jate
view to thst which the applicant had with Mr Warne
Wing Commander Lecds would have conducted tt
interview on very much the same lines. To do so we
what he perceived to be his responsibility as a vettin
officer. On the basis of that conclusion the applicant
complaint of sexusl harassment also falls 20 be di:

missed.

It will be immediately apparent that the tribun:
approached the matter quite understandably in regard t
the position it had already reached on the msa!n issue, th:
what was required was harassment as between a malean
fermale coraparison on a gender basis, in the sense that

there had to be both that distinction and crientation, tt
proper comparator was therefore a female homosexual.

618, 619.1 -

Generally, for the reasons we slready discussed, we donv
consider that tkis is correct once it is appropriate to inte
pret the word 'sex’in the SDA 84 capable of including se
ual orientation. As soon as that is established, comps
isons with other homosexuals which in the male conte
have to be female 8r¢ immaterial. The distinction must!
between how the employer treated a homosexual, be
male or fernale on the one hand, and 3 heterosexusl, be
female or male on the other, Thus in the casc of a ma.
one is looking for a female heterosexual comparato: T
jssue did nos even factually arise in the present case. N
in our opinion, {s it anything t the point that the int
viewer would have treated 8 lesbian female in exactly t
same way as a homosaxusl male.

We are left wich the slightly disturbing point astot
extent to which the tribunal have concerns about t
applicant’s credibility when it comes to his cecollection
the nature of the interview but, given the case of Reed a
Bull Informetion Systems Ltd v Stedman (1989] IRLR 2
referred to by the tribunal, we do rot consider any furst
investigation is relevant on this point, not least becat
given the tribunal’s findings in fact 88 to the nature of !
interview, the test laid down in Porcelli v Strathely
Regional Council {1986] IRLR 134 must apply, whick ¢
firms that if the nature of the conduct is both sexus
related and blasantly unacceptable there is no need f¢
comparatar, Res ipsa loquitur On the facts gegxera}ly for
proved by the tribuna), this is at least 8 possible interg
tation.

All this confirms o our mind that the tribunal misdirec
itsell by not applying the wider definition which we
have admitted the claim for sexual harastment o0 grou
of sexual orientation. Again, we emphasise no critleisc
the tribunal below; for the reasons we have alrcady giv

In these circumstances this appeal is allowed. Siace
issues raised are questions of law we feel able to ?sach
decision simpliciter, find that, by reason of his :
from the armed forces on grounds of his sexual orientat
the appellant was discriminated against ia terms of
SDA and that he is entitled to compensation in respe
that legislation. We also find on the facts generally fo
proved by the tribunal. that he was subjected to se?
harassment and is also encitled to compensatioa IR !

respect.

1a these circumstances the case is remitted back to
employment tribuaal to proceed as accords in relatic
the issues of compensation.



