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敬啟者：

對於立法禁止性傾向歧視的意見書對於立法禁止性傾向歧視的意見書對於立法禁止性傾向歧視的意見書對於立法禁止性傾向歧視的意見書

民政事務局在提交立法會民政事務委員會的文件㆗，雖然開宗明義的指出政府反

對任何形式的的性傾向歧視(第 2 段)，但是，其結論卻是反對制訂禁止性傾向歧

視的平等機會法律。這意見書將在第㆒部分討論該文件羅列的反對立法論點及當

㆗謬誤，並於第㆓部分列出現時香港涉及歧視的條例，第㆔部份會說明修訂現行

法律的建議。

(㆒) 反對立法的觀點及誤解反對立法的觀點及誤解反對立法的觀點及誤解反對立法的觀點及誤解

 立法禁止性傾向歧視等於「逆向歧視」(Reverse Discrimination)？

民政事務局在文件㆗指出，教育及宗教㆟士認為立法禁止性傾向歧視會產生「逆

向歧視」(第 11 段)。這種意見清楚顯示出部分教育及宗教㆟士不了解「平等機會

(法律)」的含意。禁止性傾向歧視的「平等機會法律」是要剷除基於性傾向的不

平等對待，而不是要特別優待某㆒種性傾向(例如：同性愛、雙性愛及異性愛) -- 難

道，現行的《性別歧視條例》會特別優待某㆒性別嗎？反歧視條例的《僱傭結實

務守則》強調的不是「真正的職業資格」及「劃㆒甄選準則」嗎？

 法律不是禁止歧視的有效工具？

民政事務局又指出，社會㆒致支持以非法律手段禁止性傾向歧視(第 13 段)。不

容否定，法律不是仙丹妙藥，通過㆒條反歧視條例，不會令社會的(性傾向)歧視

現象在㆒剎那消失；但是如果政府真的願意落實反歧視政策的話，我們有何妨多

製造㆒件支持弱勢社群的武器呢？

 現時只有少數㆞區立法禁止性傾向歧視？

民政事務局文件第 14 段又指出，現時只有少數㆞區立法禁止性傾向歧視。這亦

顯示了民政事務局對反性傾向歧視法律的不了解。倫敦大學英皇學院的 Robert



Wintemute 副教授在 2000 年 12 月 9 日給予本㆟的文件㆗，詳細列明了 34 個㆞

區 88 條反性傾向歧視的法律(請參見附件 1)。這亦証明了，香港可以借通過㆒條

反性傾向歧視的法律，和其他經濟發達的㆞區同步看齊。

 ㆗國傳統是否反對同性愛/同性性行為？

有社會㆟仕指㆗國傳統反對同性愛/性行為，所以政府不應在華㆟為主的香港落

實反性傾向歧視的法律。金耀基教授在《「有 關 同 性 戀 行 為 之 法 律 研 究」報告

書》(香港法律改革委員，1983) 已清楚指出㆗國沒有歧視同性愛的傳統。金教

授也認為這是當代華㆟社會沒有懲罰肛交/同性愛者法律的原因 -- ㆗國內㆞於

1997 年已取消了《刑法》的「流氓罪」，而台灣於 1998 年通過的《家庭暴力防

治法》亦適用於「同性伴侶暴力」。

(㆓) 香港其他含歧視成份的法律香港其他含歧視成份的法律香港其他含歧視成份的法律香港其他含歧視成份的法律

香港涉及歧視的法律主要有以㆘㆔條：

 《刑事罪行條例》(香港法律第 200 章) 第 118C 及 118D 條 -- 這兩條列明，

肛交同意年齡(Age of Consent)為 21 歲；這和陰道交的同意年齡(16 歲)不同。

請注意：英格蘭㆘議院剛於 2000 年 12 月 1 日通過修訂法例，把肛交的同意

年齡降至 16 歲(詳見附件 2)。

 《刑事罪行條例》(香港法律第 200 章) 第 118 J 條 -- 這㆒條列明，任何男

子與另㆒男子在公眾㆞方作出嚴重猥褻作為，即屬犯罪，可處監禁 2 年。

請注意：(a)女子不能此罪行的主犯，(b)而雙方「同意」不能成為辯護理由。

歐洲㆟權法庭(European Court of Human Rights) 於 2000 年 7 月 31 日裁定，

英格蘭同樣的法律條文違反《歐洲㆟權公約》(European Convention on Human

Rights)第 8 條(詳見附件 3)。

 《婚姻條例》(香港法律第 181 章) 第 40(1)條 -- 這㆒條文列明，只有㆒女㆒

男的婚姻，才會獲法律承認；亦即法律不會承認同性婚姻。這亦間接使同性

伴侶無法受惠於公共房屋政策、㆟工生殖技術及《家庭暴力條例》。若果婚

姻的基礎是自由戀愛的話，為什麼法律不承認兩個同樣性別的㆟之伴侶關係

呢(詳見 David Bradley (1996) Family Law and Political Culture)？

換言之，如果政府要完全消除性傾向歧視，以㆖㆔項法律條文實有修改的必要。



(㆔) 建議建議建議建議

綜觀而言，我有以㆘兩個建議：

 通過《性傾向歧視條例》；或

 將現行《性別歧視條例》㆗「性別」㆒詞的涵義擴大 -- 2000 年 9 月 28 日，

蘇格蘭愛㆜堡「勞資㆖訴審裁處」 (Employment Appeals Tribunal) 於

MacDonald v. Ministry of Defence [2000] IRIR 748 ㆒案㆗， 裁定《性別歧視

法例》適用於涉及性傾向歧視的案件，並指英國皇家空軍非法辭退㆒名同性

愛軍官(詳見附件 4)。我們可以研究將此案例引入香港 -- 修改現行的《性別

歧視條例》，把「性別身份」(Sexual identity)收入「性別」(Sex)㆒詞的涵義之

內。簡易之，如任何㆟因「性別身分」(譬如，同性愛者、雙性愛者及異性愛

者)受到歧視，便可按修訂後的《性別歧視條例》提出起訴。

 研究修訂《刑事罪行條例》及《婚姻條例》當㆗涉及歧視的條文。

此致香港立法會民政事務委員會

趙文宗博士

香港城市大學法律學院助理教授
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Dr. Robert Wintemute
School of Law, King's College, University of London

(robert.wintemute@kcl.ac.uk)

9 December 2000

LIST OF INTERNATIONAL TREATIES AND LEGISLATION
AND NATIONAL CONSTITUTIONS AND LEGISLATION

PROHIBITING DISCRIMINATION BASED ON SEXUAL ORIENTATION1

(OR AUTHORISING SUCH A PROHIBITION)

1.  INTERNATIONAL TREATIES AND LEGISLATION

European Union

Treaty establishing the European Community, Rome, 25 March 1957, Article 13
(inserted as Article 6a by Article 2(7) of the Treaty of Amsterdam, 2 October
1997, and renumbered as Article 13 by Article 12(1) and the Annex of the
Treaty of Amsterdam) ("sexual orientation") (in force on 1 May 1999)

  
Council Directive 2000/78/EC of 27 November 2000 (under Article 13 of the EC

Treaty) establishing a general framework for equal treatment in employment
and occupation, [2000] Official Journal, series L, issue 303, p. 16,
http://europa.eu.int/eur-lex/en/oj/index-list.html ("sexual orientation") (must
be implemented by 2 December 2003 in all 15 European Union member
states, and especially in Austria, Belgium, Germany, Greece, Italy, Portugal
and the United Kingdom, which do not currently have any such legislation)

2.  NATIONAL  (AND STATE) CONSTITUTIONS

Brazil

Mato Grosso - Constitution, 1989, Article 10.III ("orientação sexual")
Sergipe - Constitution, 1989, Article 3.II ("orientação sexual")

Ecuador - Constitution, 1998, Article 23(3) ("orientación sexual")

Fiji Islands - Constitution Amendment Act 1997, s. 38(2)(a) ("sexual orientation")

Germany

                                                
1  Or a similar or broader ground which is intended to cover sexual orientation (or same-sex sexual
orientation).  This Appendix is an updated version of Appendix II in Robert Wintemute, Sexual
Orientation and Human Rights:  The United States Constitution, the European Convention, and the
Canadian Charter (Oxford University Press, paperback edition, 1997), at x-xi, 265-267.  Sexual
orientation or a similar or broader ground was added by the later amending law, where more than one is
listed, unless otherwise indicated.



Berlin - Constitution, 1995, Article 10(2) ("sexuelle Identität")
Brandenburg - Constitution, 1992, Article 12(2) ("sexuelle Identität")
Thuringia - Constitution, 1993, Article 2(3) ("sexuelle Orientierung")

South Africa - Constitution of the Republic of South Africa Act, No. 200 of 1993, 
Section 8(2) (transitional Constitution) ("sexual orientation" )

- Constitution of the Republic of South Africa, 8 May 1996 (as amended on
11 Oct. 1996), Sections 9(3), 9(4) (final Constitution) ("sexual orientation")

Switzerland - Federal Constitution, adopted on 18 April 1999, Article 8(2)
("Lebensform", "mode de vie", "modo de vita", or "way of life")

3.  NATIONAL (AND STATE, PROVINCIAL, TERRITORIAL, LOCAL)
LEGISLATION

Australia

Federal (Commonwealth) Level - Workplace Relations Act 1996, s. 170CK ("sexual
preference", dismissal only)

Australian Capital Territory - Discrimination Act 1991, No. 81, s. 7(1)(b)
("sexuality")

New South Wales - Anti-Discrimination Act 1977, No. 48, as amended by Anti-
Discrimination (Amendment) Act 1982, No. 142, s. 5, Schedule 2, Anti-
Discrimination (Amendment) Act 1994, No. 28, s. 3, Schedule 4 
("homosexuality" added in 1982)

Northern Territory - Anti-Discrimination Act 1992, No. 80, s. 19(1)(c) ("sexuality")
Queensland - Anti-Discrimination Act 1991, No. 85, s. 7(1)(l) ("lawful sexual

activity")
South Australia - Equal Opportunity Act, 1984, No. 95, ss. 5(1), 29(3), as amended by

Equal Opportunity Amendment Act, 1989, No. 68, Schedule ("sexuality"
included in 1984)

Tasmania - Anti-Discrimination Act 1998, No. 46, s. 16 ("sexual orientation" and
"lawful sexual activity")

Victoria - Equal Opportunity Act 1995, No. 42, s. 6(d), as amended by Equal
Opportunity (Gender Identity and Sexual Orientation) Act 2000, No. 52
("lawful sexual activity", 1995; "sexual orientation", 2000)

Austria - see European Union Directive of 27 November 2000 above ("sexuelle
Ausrichtung")

Belgium - see European Union Directive of 27 November 2000 above ("seksuele
geaardheid" or "orientation sexuelle")

Canada

Federal Level - Canadian Human Rights Act, R.S.C. 1985, c. H-6, ss. 2, 3(1), as 
amended by S.C. 1996, c. 14 ("sexual orientation")

British Columbia - Human Rights Act, S.B.C. 1984, c. 22, ss. 3-6, 8-9, as amended 
by S.B.C. 1992, c. 43, ss. 2-7 ("sexual orientation")

Manitoba - Human Rights Code, S.M. 1987-88, c. 45, s. 9(2)(h) ("sexual orientation")



New Brunswick - Human Rights Act, R.S.N.B. 1973, c. H-11, as amended by S.N.B.
1992, c. 30, ss. 1-8 ("sexual orientation")



Newfoundland - Human Rights Code, R.S.N. 1990, c. H-14, ss. 6-9, 12, as amended
by S.N. 1997, c. 18, s. 2 ("sexual orientation")

Nova Scotia - Human Rights Act, R.S.N.S. 1989, c. 214, s. 5(1)(n), as amended by 
S.N.S. 1991, c. 12, s. 1 ("sexual orientation")

Ontario - Human Rights Code, R.S.O. 1990, c. H.19, ss. 1-3, 5-6 ("sexual orientation"
originally added by S.O. 1986, c. 64, s. 18)

Prince Edward Island - Human Rights Act, R.S.P.E.I. 1988, c. H-12, s. 1(1)(d), as
amended by S.P.E.I. 1998, c. 92, s.1 ("sexual orientation")

Québec - Charte des droits et libertés de la personne, R.S.Q. c. C-12, s. 10
("orientation sexuelle" originally added by S.Q. 1977, c. 6, s. 1)

Saskatchewan - Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1, ss. 9-19, 
25, 47(1), as amended by S.S. 1993, c. 61, ss. 4-15, 18 ("sexual orientation")

Yukon Territory - Human Rights Act, S.Y.T. 1987, c. 3, ss. 6, 34 ("sexual 
orientation")

Denmark - Law of 9 June 1971, nr. 289, as amended by Law of 3 June 1987, nr. 357;
extended to private employment by Law of 12 June 1996, nr. 459 ("seksuelle
orientering" added in 1987)

Finland - Penal Code (as amended by Law 21.4.1995/578), c. 11, para. 9, c. 47,
para. 3 ("sukupuolinen suuntautuminen" or "sexual orientation")

France - Nouveau Code pénal, arts. 225-1, 225-2, 226-19, 432-7; Code du travail, 
arts. L. 122-35, L. 122-45 (originally added by Loi No. 85-772, 25 July 1985,

Loi No. 86-76, 17 January 1986) ("moeurs" or "morals, manners, customs, ways")

Germany

Federal Level - see European Union Directive of 27 November 2000 above ("sexuelle
Ausrichtung")

Saxony-Anhalt - Gesetz zum Abbau von Benachteiligungen von Lesben und
Schwulen (Law on Reducing Discrimination Against Lesbians and Gay Men),
22 Dec. 1997 (public sector only) ("sexuelle Identität")

Greece - see European Union Directive of 27 November 2000 above ("sexual
orientation")

Iceland - General Penal Code, No. 19/1940, s. 180, as amended by Act No. 135/1996,
s. 1, and Act No. 82/1998, s. 91 ("sexual orientation" added in 1996)

Ireland - Unfair Dismissals Act, 1977, No. 10, s. 6(2)(e), as amended by Unfair 
Dismissals (Amendment) Act, 1993, No. 22, s. 5(a); extended to other aspects

of employment by Employment Equality Act, 1998, No. 21, s. 6(2)(d)
("sexual orientation" added in 1993)

Israel - Equal Opportunities in Employment Act 1988, as amended by Book of Laws, 
No. 1377 of 2 Jan. 1992 ("neti'ya minit" or "sexual orientation")



Italy - see European Union Directive of 27 November 2000 above ("tendenze
sessuali")

Lithuania - Penal Code, art. 169 (adopted 26 Sept. 2000) ("lytinës orientacijos" or
"sexual orientation")   

Luxembourg -  Code pénal, arts. 454-457, added by Law of 19 July 1997
("orientation sexuelle" and "moeurs")

Mexico

Mexico City - Penal Code, art. 281 (in force on 1 Oct. 1999) ("orientación sexual")

Namibia - Labour Act, 1992, No. 6, s. 107 ("sexual orientation")

Netherlands - Penal Code, arts. 137f, 429 quater (inserted by Law of 14 Nov. 1991,
Staatsblad 1991, nr. 623); General Equal Treatment Act, arts. 1, 5-7 (Law of 2
March 1994, Staatsblad 1994, nr. 230) ("hetero- of homoseksuele gerichtheid"
or "hetero- or homosexual orientation")

New Zealand - Human Rights Act 1993, No. 82, s. 21(1)(m); New Zealand Bill of
Rights Act 1990, No. 109, s. 19, as amended by Human Rights Act 1993, No.
82, ss. 21(1)(m), 145, Second Schedule ("sexual orientation")

Norway - Penal Code, para. 349a, Law of 8 May 1981, nr. 14 ("homofile legning,
leveform eller orientering" or "homosexual inclination, lifestyle or
orientation")

Portugal - see European Union Directive of 27 November 2000 above ("orientação
 sexual")

Romania - Ordinance on Preventing and Punishing All Forms of Discrimination, 31
August 2000 ("orientarii sexuale")

Slovenia - Penal Code (1 Jan. 1995), art. 141; Law About Work Relations (in force 24
Oct. 1998), art. 6 ("spolni usmerjenosti" or "sexual orientation" added in 1995)

South Africa - Labour Relations Act, 1995, No. 66, s. 187(1)(f) (dismissal); extended
to other aspects of employment by Employment Equity Act, 1998, No. 55, s. 6
("sexual orientation" added in 1995)

Spain - Penal Code, Organic Law of 23 Nov. 1995, No. 10/1995, arts. 314, 511-12
(see also arts. 22(4), 510, 515(5)) ("orientación sexual")

Sweden - Criminal Code, c. 16, para. 9, Law of 4 June 1987, SFS 1987:610
("homosexuell läggning" or "homosexual inclination"); extended to
employment by Law of 11 March 1999, SFS 1999:133 ("sexuell läggning" or
"sexual inclination")



United Kingdom - see European Union Directive of 27 November 2000 above
("sexual orientation")

United States

California - Fair Employment and Housing Act, Government Code, ss. 12920-
12921("sexual orientation" originally added to Labor Code in 1992)

Connecticut - Conn. Gen. Stat. ss. 4a-60a, 45a-726a, 46a-81b to 46a-81r ("sexual
orientation" added in 1991)

District of Columbia - D.C. Code Ann. ss. 1-2501 to 1-2533 ("sexual orientation"
originally added in 1973)

Hawaii - Haw. Rev. Stat. ss. 378-1, 378-2 ("sexual orientation" added in 1991)
Massachusetts - Mass. Gen. Laws Ann. ch. 151B, ss. 3, 4 ("sexual orientation"
added

in 1989)
Minnesota - Minn. Stat. Ann. ss. 363.01(45), 363.03 ("sexual orientation" added in

1993)
Nevada - Nev. Rev. Stat. (e.g.) s. 613.330 ("sexual orientation" added in 1999)
New Hampshire - N.H. Rev. Stat. Ann. (e.g.) ss. 21:49, 354-A:7, 354-A:10, 354-A:17

("sexual orientation" added in 1997)
New Jersey - N.J. Rev. Stat. ss. 10:5-5.hh.-kk., 10:5-12 ("affectional or sexual

orientation" added in 1991)
Rhode Island - R.I. Gen. Laws (e.g.) ss. 11-24-2 to 11-24-2.2, 28-5-2 to 28-5-7.3,

28-5-41, 34-37-1 to 34-37-5.4 ("sexual orientation" added in 1995)
Vermont - Vt. Stat. Ann. tit. 1, s. 143; tit. 21, s.495 ("sexual orientation" added in

1991)
Wisconsin - Wis. Stat. Ann.  ss. 101.22, 111.31 to 111.36 ("sexual orientation"
added

in 1982)

Major U.S. cities with prohibitions of sexual orientation discrimination extending to
private sector employment include Baltimore, Boston, Chicago, Cleveland, Denver,
Detroit, Kansas City, Los Angeles, Minneapolis, New Orleans, New York,
Philadelphia, Phoenix, Pittsburgh, Portland, Saint Louis, San Diego, San Francisco,
Seattle, and Tampa.  See http://www.hrc.org/issues/workplac/nd/ndjuris.html.









附件附件附件附件 3

Euro Court Nixes British Gay Law

BELGIUM, Brussels (AP): The European Court of Human Rights ordered Britain to

pay a homosexual man US$50,000 in costs and damages Monday for convicting him

under legislation that outlaws gay group sex.

不必 The man's 1996 conviction was "interference with the applicant's right to respect

for his private life'' as guaranteed by the European Convention on Human Rights,

ruled European judges in Strasbourg, France.

The man, identified by his initials, A.D.T., took his case to the European court after he

was convicted of gross indecency for having sex with four other men during a party at

his house.

Police found a video of the party during a search of the man's home.

A provision of Britain's Sexual Offenses Act, enacted in 1956, states that homosexual

sex is illegal if more than two people take part or are present.

The legislation includes a number of laws applicable to homosexuals or heterosexuals,

but the provision A.D.T. challenged applied only to homosexual males.

A panel of seven judges at the European court ruled unanimously that A.D.T.'s

prosecution violated Article 8 of the European Convention on Human Rights, which

safeguards respect for private life.

"The activities in the case were purely and genuinely private,'' the European court

said.

The decision was hailed by gay-rights campaigners.

"This judgment drives a coach and horses through the gross indecency laws,'' said

Angela Mason, executive director of Stonewall, a British gay rights group.



The European ruling increases pressure on the British government to scrap the law

and replace it with new legislation that deals even-handedly with both "offensive

heterosexual and homosexual behavior in public,'' Stonewall said in a statement.

The European Court of human rights was set up in 1950 to enforce the human rights

convention, which has been signed by all 41 nations of the Council of Europe.

A.D.T. v. THE UNITED KINGDOM - 31-07-2000

(Associated Press 31 July 2000 - Paul Ames

by way of Graham Underhill)

Available at: http://www.gaylawnet.com/ [date: 10 Dec 2000]














