CB(1)947/03-04 (02)

Singapore Income Tax Act section 12(7)

1011 Imposition of Tax 1.735

S rirntEapors

shall d:aem:d o accrue Sgapore

12(4) Employment exercised ip- Simgapore. The gains “or profits frefth any-
cmployment exercised in Singapore shall be desmed o be derived from” Singapore
whether the gains or profits from such employment ars received in Stagapdre or not.

12(5) Employment exercised outside Singapore on behalf of the Government
The gains or profits from any employment exercised outside Singapore on behalf of the
Government of Singepore by any individual in the discharge of governmental functions
shall be deemed o be derived from Singapore excepf where such individual is not 2
citizen or 1 resideat of Singapore.

12(8) Imterest. There shall be deemed 1o derived from Singapore—

{2) any Interest, commission, tee opafly other payment in connection with sny loan or
indebredness or with sy aeafigement, management, guarantes, of sefvice rilating
o any loan or indebtedpess which is—

(i) borne, diregsby or indirectly, by 2 person resident in Singapore or 2 permsnent
cstablishnfent in Singopore except in respect of ony business carried on
outsidé Singaporr through a peérmancnt establishment outside Singapore or
mfy immovabla propesty situated outside Singapore; or
deductible against any income aceruing in or derived from Singapore: or

) any income derived from loans where the funds provided by such loans ars brought

OO ISt NEADOre-

12(7) Royalties, ete.  There shall be deemed to be derived from Singapore—

{2) royalty or other payments in one lump sum or otherwise for the use of or the ri-gl'll
fo use any movable propearty;

(b) sny payment for the use of or the right 10 use scientific. technical, industial or
commercial knowledge or information or for the rendering of assistance or service
in connection with the application or use of such knowledge or informarion;

(c) any payment for the management or assistance in the manageroent of any trade,
business or profession; or

(d) rent or other payments under any agteement or arrangement for the use of any
reavabie property,

which are bome, directly or indirectly, by a person resideat in Singspore or a permanent
cswblishment in Singapore (except in respect of any business camied on oumide
Singapore through a permenent esmblishment outside Singapore) or which are deducrible
against any incoms accruing i or derived from Singapore.

|CCE Notwo: “Ihe faliowing is 3 piess Maleinent iaymed hy the Misisry of Fiperes an 30 Dacember 1977 for o 0,
claneation of se¢. 13(6) and (7) of the ineome Fax Act " ) purbenay of

"1, The Imcome Tox Amendmens Ac, 1977 wiieh canw itto cfleet on 7 July 1977 innotuzed corin presesions which bave
u::uﬂ-uothwqingmmmwmmypm;uﬁs,@mm 0. purdcaluly bormsen anoncised cospunics in
Singapare 20d ouinits Sinpepors, Howewe!, yome of these provisions Tave beeg ivrp mare B onc possdls ierprtwmlion.
tna piving st i douby on U and imount of prYTECIT 1o noo-resitimn m;x ia ux. For ¢ perpescy of cluifiestion
ad case of admisivaation, whess e followiag sorvio wm performad sutside Singapune by penoan oumside Siogpor: for or
o0 behadf of residenty or pertancas oytablshanentt in Siapopore, or cven Betwen d3saciaeed 3. mnd mch Tansactions
?mn:;q.nn':llimm:\d nipe with wxsot of syphoaiag off Sigerors ioconn:, the Commansabonar im Revene tay given the
ollgwing rulingss—

Singapore Revenus Leglslation Sec, 1 2(7 )



Malaysia Income Tax Act section 15

2,082 Income Tax Act, Part il

B —GENERALPRE ONSAS-TOOPVIDEND TNCONMI
141) [Dividends [rom resident company] Subjéct to this section, where 3 compafiy
resident for the basis year for a year of assessment pays, credits or distributes a dividend
in the basis period for that year of assessment. the dividend shall be deemed to he'desived
from Malaysiu.
History /
S. 14(1) amcnded by Act AJD9I of 2003, 5. 3. clfecrioe for by substinuning the basis peried 1ol year of sgsecrment’”
yeur of axgreimeot 2007 and fudsequERt yours of gusttomenl,  or "Mt boais year™.
14(2) [Dividends from sompany becoming resident] Wher a company resident for
the basis year for a year of assessment was nol resident for i€ basis year for the year of
assessment immediately preceding that year of assessmegi only dividends paid. credited,
or distributed by the company on or after the day on which the management and control
of any business of the company (er, in the case of #’company which does not carry on 4
business. the management and control of its afiirs by its directors or other controlling
authority) were first exercised in MalaysigAn that first-mentioned basis ycar shall be
deemed to be derived from Malaysia,
14(3) [Dividends from company cedsing to be resident] Where--

(2) the management and contgef of the busincss of 3 company (ar, if it has more than

one business, of all its businesses); of ,
(b) in the case of a copflany which docs not carry on 2 business, the management and
control of its affaifs by its directors or other controlling authority,

cease 1o be exereied in Malaysia in the basis year for a year of gssessment and the
corapany is ngrfesident for the basis year for the year of assessinent following that first-
mentioned yfear of assessment. dividends paid. credited or diszibuted in thar first-
mentionpd basis year after the cessation shal} nnt be decmed to be derived fram Malaysia.
14(8y” [Where dividend not money] Where a dividend consisis of property other than

pdney, that dividend shall be taken 1o consist of an amount cqual to the market valve of

roroperty-ar the-tmeof - thedistibodorof thegtvidemd:

SECTION 15 DERIVATION OF INTEREST AND ROYALTY INCOME IN
CERTAIN CASES

15 Gross Income in respect of interest or royalty shall be decmed to be derived from
Malaysiz—
(3) if responsibulity for payment of the interest or rovalty lies with the Goversment or &
Stae Government; of, -

(b) (i) if responsibility for payment of the interesi or royalty in the basis year for a
year of assessment (the responsibility of any guaranior being distegarded in
the case of interest) lies with € person who is resident for thar basis year; and

(ii) in the case of interest it is payable in respect of money borrowed by that
person and employed in or laid oul on assels used in or held for the
production of any gross income of that person derived {rom Malaysia or the
debt in respeet of which the inierest is paid is sezured by any propetty or
asset situated in Malaysia; or

Sec. 14(1) ' CCH Asfa Pta Limitsd
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[3080} RESIDENCE AND SOURCE

If a DTA fails w0 allocawe residency of a dual resdent to onc of the DTA partner
countries, relief is not availablc under the DTA and dovble taxation may arise: cg see the USA

agreement, which dees not allocate resldency for dual resident companies,
. AT 6/1090)

SOURCE ‘
3080} Introduction

The secand pillar of Ausmalian tax jurisdiction is “‘source of income™. ““Source™ is used
in 2 sanses: the geographical source of certain income ar the classification of certain income,
such as dividends, mterest, royalties or income from persanal exermion. In this chapter
“source™ i used in the former sense, to identify that income which bas such a clear
geographic connection with Australia that it can be described as having a source in Australie.

The rejevant source riles are a combination of both Stenxtary rules (sce [3 690]) and
ceriain commion law principles that have been cstahlished over 2 number of years (see
(3 100}). As said in Narhan v FCT (1918) 25 CLR 183, sourcc is 2 “practical hard mener of
Tact” and il is therefore difficult o generalise about the source of any given incame without
reference to the specific facts of any given case. Nevertholess, the cuses have srtemnpted 1o
state sorne broad general principles,

LATP 25110

[3080] Statutory source rules

-There are a few specific stattory source rules in ITAA 1936 (the definiton of
" Australian source™ i s 995-1 of ITAA 1997 morely adopts the ITAA 1936 rules). Some of
the classes of income for which specific niles are presciibed are considered below.

Qulgoing royalties

Secton 6C deems certaun royalties (being broadly these that are paid by an Australisn
business to a pon-resident) to bave an Austrabian source. 1t should be noted that there is a
substantial class of royalty payments not covered by this provision (cg inbound royalties) and,
tn order 1o ascertain the source of those royalties, the general principles described below need
to be spplied. The relevant definition of “toyalty”™ In s 6{1) is extremely broad.

Cerlsln types of natural resourn:e income

The affect of 5 6CA is that, for certain purposes, “‘nawural resource tweome™ (defined in
s 6CA(1)) is deemed 10 have an Avstralisn source. The sectien broadly follows the parern of
9 6C althaugh, significantly, the geopraphic limitations in s 6C are niot in s 6CA. Thus, the
section may need to be read down as regards paymems by one non-resident 1o another.

Interest payments secured by a mortgage over Australian property

. S_::tion 25(2) (which still applies despite s 25(1) being replaced by s 6-5 of ITAA 1997)
gives interegt 3 d_:med source in Auvstralia if the interest is on money secured by the mortgage
of any property in Austrslia. There is 20 exception where interest is paid to a non-resident on
company debentures and the payment of interest and issus of debentures takes place outside
Australia,

Certain dividends

_ ' Sacd:_m_ M(l)(b)'provide.s that the asscssable incame of a non-resident shareholder
includes dividends paid by any company to the extent 1o which they are paid out of profits

33 82002 ATP



Australia Income Tax Assessment Act 1936 section 6C

.. PARCICPRELMINARY e s 6

T ol

ned) The ancendimenis nudy by subseetion (1) jf gt Nn 36 nf 1999 5 3] 10 3 61IA aie enacied fin the n ._

donbt in jurkrpeeting scehion SBA oF the e Tay Jisaceans ot 1936 Sor the purprscs of the ol thal 5w

tn cates Wwhone shovex mierred o s Al seation o onws dures were alioned 1578 anyd Defion: 1hy

commencement of drin savun (18 Novenbue 1918) ox avve olluied afier the ccnem of this xeeriou {28 Nimtalae

1979). by, in jwiemrcting sectia ABA of Ao Jacunie Tax Axdesaims 36 for the purmes. of ihe gpplivntas of fh..

socliar b eysce where shares neforred 1o i that wecting raharex wee allatted on i hefore 3 Octaher 1978, o wyand
" )

shall b had 1o e precuding provitioux ol d o) i o _
Ttnvertad by Act No 57 of 19 Teable in evwy catc where e boags shupes ralernal 1o i this sectinn wiag o e

wlsued alier 16
ux 146 of 1979 5 1; 106 of 1961 s 7S and Sch; A7 of 19%4 » 4; 52 of 1944 . 4; 120 of 1995 5 1. Nch L,
21 of 1957 5 3 awt Sch § et 44; 63 of ll‘i,?ﬁ 2 3 3nd Seb 0, Uoma 1-D; 55 oF 2000 5 3 aud Sch R, fiewe 1IN

I
Xt IR

I
[T-2 I [ '

6C Source of royalty income derived by a non-resident

6C (1) [Royalty incomc o which sccliion spplies] Tiis section applics to income Ihat i

derived on or after 1 July 3968, by 2 nut-resident and consigts of royalty (hal -

(a) is paid or credifed to the non-residen! by the Commonwealth, by 3 Sute, by w
authority of e Commonwealth or of a State or by a person whop is, or by persans uf
least ope of whom is, @ vesident and is not an outgoing wholly incurred by the
Commarvealth, the State, the authorily or thal person of these persons to eaccylng oo
lusiness i 3 country outside Ausirahia at or through a perminent establishmenl ol (he:
Commonwealth, the Stals, the zuthority or that person or these persons in that couniny:
or

(b) is paid or eredited o the non-resident by a person wha is, or by persons cach of whon
is, a nop-resident snd s, or is in part, an outgoing incurred by that person or lhoss
persons in carrying on busincss in Auslealia-at or through a permunent cstablishined
of that person or those persons in Auiralia,

[Subsrerian {1) amended by Act No $1 of 197 = 22 and Sch; fapther amemded by Aot Nox 37 ol 1980 3 M applicalde ¢
inconi durfved after 1 May 1580, by inserting ar credited™ afier “pand” (wherover acevrrlog): 1OB of I9K1 4 24 and ¥uh ]

6C (14) Ilpcome decmed derived in Australia] For the purposcs ol Division § snd Division
6 of Pan MI, but subject to subsections (3) and (4), incane o which this scction applies shalt b
deemed 1o he attributable to sowrees In Austlia.

{Subssection (LAY insered hy Act No [7 of 1976 5 3, spplicable 10 wwestments for the year of income it cummeiicad o !
Juty 1978 wnl o} tabrequent yeam of mewe.]

6C (2) [Incume dcewed derived in Australia] For the puiposes af pamgraph 23(r) of thix
Act and scetions 6-5 and §-10 of the /ncome Tax Assessment Act 1997, but subjeet 1o subscclions
(3) and (8), income W which this section appliex shall be deemed to have been derived from 2
sourow in Australis

[Sulmection () was amended by Aet Na 147 of 1976 ¢ 3 by Imsriing il (efcrenac n prragraph 41 of setion 23, spphble
10 inesme derived on of after 1 July J9RR other dun income m eaplt of which 3n sxzcatment wae made before 5 July 1476
Further smendod by Act Na 31 of 1973 1 22 and Seh and Act No 126 of 1977 3. by inverting the refercnce to Divizion 130
of Pat 1L, with efiecs fram 10 Nowembr 1977,

Further amended by Act Neo 108 of 1921 3 24 and Sch.

Pusther amended by Act No 224 of 1992 s 60, with elfect firm 24 Desomber lsﬂlinappliubla in telatiun (0 dinmunty disesd
by a apayer danng the 199504 year of ineoms uf the @xpaycr or doring o lawr year of muome of the wxpywr, by
subgliiuing ‘ad seczion 157 o *, 3cglinG A%, Dhviziun 13A of Port 1 and aoction 255"

Purther amendad by Act No 39 of 1997 5 3 and Sch 1, lens 4, with affoet from | Jyly 1997, upplicable b seagemenla £, the
199798 year of income and later years of fncome, by vubstinaing *of Uis Act end soetue: J:S ond 610 uf We farome £
Avsersment Acs 1997, fau "and section 25,°)

6C (3) |Payments to non-residents by Commonwealth, State or resident]  Where -

{2) income o which thig sculion applies is pad or credited 10 The non-resident by whaon it
is derived by the Conwnenw2aith, by 4 Slate, by an autherity of the Commonwenlil or
of a Stale ot by 3 porson who is, or by persons at least one of whorm 8, 3 residenl: nl

() the ruyaity of which the income consists i§, in part, an outgoing incurrsd by the
Coramonwealth, the State, the authorily or that person or those persons in carmying on
business in & country outside Austratia at or through 2 permanent establishment of the
Communwealih, thé State, the authority o that person of thase CISons in that cauntry,

2003 ATP 1043 Update 163, Nov 2601)
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6C INCOME TAX ASSESSMENT ACT 1936

aubsecrion (2) has effeet in relativn o su much only uf the incomic s is atributable to so much of
the royalty as is not 2n ousgaing su Incurred.

[Subsestivn (3) amended by Act Nos 57 of 10RO « 3, npplicsiily to ineome thived xlr | May 1980, by e “or
credited™ afer "pail" (whenever ceznmingy 109 of 1951 214 and &eh |

6C (4) |Paymunty (o non-residenis by nan-residents]  Whure ~
(a) incornc 16 which this scetion applics ix paid ov credited to the non-resident by whorn it
" s derived By 3 person who, of by persons ench of whum, is a non-resident; and
{b) 1he royaity of whick the Income conzists is, in patt oply. an oytgoiny Incurred by the
person o¢ persons by whom it is paid o credited in varrying on business in Australin at
or through 2 pcomanent establishrent of that person or those persons in Austrslin,
subscetion (2) has effeet in relation 10 so much only of 1he income a9 is ptiribotable to so nwch of
the royalty as is an outgoing so incured,

[Subsection [? nnnded by Act Mo 51 of 1971 2 22 aud Sch. ) L.
Pisrlher sruchdod by Act Na 57 of 1980 = . applicable to incvme devived alier 1 Muy 1930, Ly inzering ™ar crdited”” afler

*paid™” (wherewer apcurting).]

6C {S) [“Relcvant person™ refers to 3 resident] In subscetion (6), a reference ta a relevant
person iy # vulerence to the Cunnmonwealth, a State, an sutherity of the Commonweatth or of a
Staig or 2 person who 35, or persans at least one of whavn is, 3 resident.

[Subrautiva (5) 2dded by Act Nu 26 of 1974 = 3 with ofioer Eops 4 Amil 1974,
Arendod by Act No S8 of 1976 § 22 and Seh.]

6C (6) [Royally not an vutpoisip incurred in busincss entside Australia]  For the purposcs
of paragraphs (1)(2) and (3)(b), where -
{n) rtoyalty is paid or credited, after the cormencement af this subscction, W a non-
resident by 3 relovam person catryimy on Business in « country outside Ausmalia; and
(1) the royalty or a part of (he royalty -

(i) is incured by the relevant person in gadning or producing incame that is derived
by the relcvani porson atherwise than in cafrying on tusimess i a country oulside
Australis a1 or rough 3 permanent establishmeat of the relevant person in that
country or is incurmd by te relovant person for the purposc of guining or
producing income W be 5o detived; o .

(i) is tncurred by the relovant person in carrying oo business for e purposc of
gaining or produting income wnd is reasonably anributable fo iscome that is
derived, or may be derived, by the relovant person othorwiss than in so casrying
on businvss at or through 2 permanent esrablishment of. the relcvant person i 2
counuy outside Australia,

the royalty oF the part of the royalty, as the casc way be, is not an cwigoing incwrred by the
relevant pereon in canying on buginesz in a country oulsidc Ausiralia at or through 2 permanent
establishanent of the relevant person in that country.

[Subscution (6] added by Act No 26 ol 1974 < 3(1} Wit offoct frotn 9 April 1574

Funther aonded by Act Nou 57 of 1980 x 3. applicable o Incorme dervied aller § May 1980, by insering ot eroduted”™” sfter
“pnil™ {wherower seaurting),

Furiher nmembad by Act No 108 of 1981 » 24 and Sch.|

6C (7) ]Outgoing - locurred in carryiog on business in Austealial For the purposes of
paragraphs {1)(b) and (d)(b), where -
fa) royalty is paid or crudited, afer the ommencement of this subsecion, to 3 non-
resident by another pefson or otier persons (in his subscction referred io as “‘the
payer"), bemg ~

{i) anothtr person whe is camrying on business in Anstraliz and is a noneresident or

(ii) other persoms who are earying on husiness in Australiz and cach of whorn i3 a
non-Tesideny; and

(b) the royalty or a part of the royalty -

(i) s incurred by the payer in gaining or producing income that is defived by the
payer jn carryinp on busincss in Australia 3t or through 2 pemmnanent establish-
ment of the puyer in Austmlie or is incwred by the payer for the purposc of
gaining or praducing income w he so derived: or

§ N ey
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INCOME O Generally

principle of territoriallty
The extent 10 which the Income Tax Act should have extra-territorial effect was discussed
inAlcan New Zealand Ltd v C of IR (1993) 15 NZTC 10,125 at p 10,134, where the High
Court said _
aft is a general principle of statutory construction that the lcgisiature intends
Acts of Parliament got fo have cfcet outside New Zealand. Adspting the genersl
principle of the statement by lord Scorman in Clork (HMIT) v Uceanic
P ontractors Jnc (1982] BTC 417; (1983] 2 AC 120 at 145, unless the contrary is
expressly enacted, o1 30 plainly implied that the courts must give effect 16 it, New
Zealand legistation is a?:ic le only to New Zealand suh%em or to fareigners
who by coming fo New Zealand, whether for a short of a fang time, have made
themselves subject to New Zealand jurisdiction, The princple is a rule of
copstruction only. Presence not residence is the test.”
This principle, as stated by the High Court, was atfirmed in C of IR v Alcan New Zealond
Lud (1994) 16 NZTC 1,175 where the Court of Appeal dismissed the Commissioner's
gppeal froni the jodgment of the High Court.
For discussion of the residenacy tests, see 91-120-11-140.

15071 Income desmed 1o be _d,etl\red n New Zoaland [s3 OE4,0ES]

The source rules specify the classes of income which are 10 be treated as having been
derived in New Zealand. These are as follows: »

g Income derived from any business wholly or pantly carried on in New Zealand is
deemed to be derived from New Zealand. See s OE 4(1)(a).

g Income derived from any business carried on outside New Zealand is subject to
New Zealand income tax to the extent that the income is derived from—

) The ownership of land in New Zealand (reats and so on).
O A morgage of land in New Zealand (interest and 5o on).

O Shares in 2 New Zcaland company or debentures issnad by a New Zealand
company, a public authority or a local authority.

New Zeatand central government securities or debentures.

An ex gratia payment which is a pension within the meaaning of s CC 1(2).

Money lent in New Zealand (being interest or a redemption payment).

Money lent outside New Zealand 1o 3 New Zealand resident (subject to the

exceptions ocutlined below).

T  Certain royalties. Sec £ OE a(1)(r).

B Al remuneration eamed in New Zealand in an ¢mployment refationship is to be
treated as having a sowrge in New Zealand, ic, all salaricy, wages, allowances and
emolumeats of any kind earned in New Zealand, See s OF 4(1)(c). This rule applies
even though the employer or principal paying the salary may be 2 non-resident for
New Zealund tax purposes. In the case of personal services income it may be eamned
i the place where—

O the contract of employment is made;
O payment for the serviees is made; or
O the szrviees are actually performed.

B Payments of compensation or allowances made under the Accident Compensanon
Act 1992 and the Accident Rehabifitation and Compensation Innigunce Acs 1992 as

15-071
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referzed Lo in 3 CC 1(a), (b) are to be treated a5 having a source in New Zenlang,
See s OF 4(1)(d).

& Income derived fram the owncrship of Jand in New Zealand is deemed to be
derived from New Zealand (this covers not only the straightforward case of receipls
of rent but also other receipts such as fines and preminms deemed to be reeeipts of
an income nature by s CB 1(1)(e)). See s OE 4(1)(c).

®  Income derived under any martgage of land in New Zealand is regarded 25 having 5
source in New Zealand (mortgage intcrest would be the most common receipy
falling within this category). See < OE 4¢1)(f).

® Income derived from shares in or membership of a company resident in New
Zealand or from debentures issued by 2 company resident in New Zealand or by a
local or public authority. Sec s OE 4 (1)(g).

® Igcome fram debentures or other sccurities issued by the New Ze:iisnd
Government is deemed to be derived from New Zealand, Ses § OF 41)(h).

® Any peasion or annuity paid out of any supcrannuation fund established in New
Ztaland is 1o be wreated 25 derived in New Zcaland (the same treatment applies Lo
any pension or annuity paid by the New Zealand Government). See s OF 4(1)(0).

¥ An ex gratia payment that is a pension within the meaning of s CC 1(2) of the Acy,

See s OE 4(1)(5).

® Income from funds invested in the Common Fund of the Public Trust Office or the
Maari Trust Officc has 2 New Zealand source. See s OF 4{I1¥%).

@ Income from the disposition of property situated in New Zeatand (this rule applies
to tangible and intangible forms of property — in the case of profits from the sale of
real estate, the profits would have to be of an income nature by virtue of the
provisions of s CD 1), Sec 5 OE 4(1)(l).

® Income from money lent (an or alter 29 July 1983) in New Zealand hus a New
Zealend source (that income may be in the form. of intercst, which may include i
pramiun, or a redemption payment). See & CZ 2, OF 4(1)(m). -

B Income (being interest or a redemption payment) from moncy lent outside of New
Zealand (on or after 1 July 1983) has a New Zealand source only when it s Jent 10:
D" a New Zealand resident unless the loan is used in respect of business activitics

carried on by him or her outside New Zealand through a fixed establishment
overseas; or

L 3 nom-resident for use in respect of business activities carried on in New
Zgaland through 8 fixed establishment in New Zealand: see ss CZ 2. OE
H1)(m).

®  Income derived from insurance premiums on insurance contracts:

O offered or entered into in New Zealand, whether or got executed in New
Zealand, and whether or not the insurcr has an sgent or a fixed establishment
in New anlanc_i; or

Q' where the insured pexson is resident in New Zealand: or

O where the insured person is « non-resident and the contract is cntered oo for
the purposes of that person’s business in New Zzaland which is carricd on
thraugh 2 fixed sstablishment in New Zesland: ses s OF 4(1)(o).

& Income derived by a beneficiary under a trust iy New Zcaland sourced income to
the extent that the income of the trust fund Js derived from New Zealand (this
means that the other souree rules must be applicd to determine whather any item of

75-071
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trust income is to be regarded as having 2 source in New Zealand). See s OF
HINp). .

w  Income desived from contraots made or wholly or partly pcrformed in New Zealand
are to be weated as derived from New Zealand. See s OE 4(1)(q).

®  Royulties of the following sorts are deemed to be derived from New Zealand:

0 royalties paid by a New Zcaland residemt which are not paid in respeet of 3
business carried on by him or her overscas through an oversess fxed

establishment; or

O royalties paid by a non-resident which arc deductible when caleulating
assessable income for New Zealand tax purposes: sec s OE 401)(1).

®  Paymenrs of any kind to the extent to which they are paid as consideration for the
use of (or the right 1o use) any personal property in New Zealand are to be tremed
2s income having a source in New Zealand. This rule does not, however, apply to
royaltics having a New Zealand source under the paragraph abave — since this rulc
applies only to rent for personal proparty it does not cover rents for land and
buildings. See s OE 4(1)(s).

® Income derived from carrying merchandise. gowds, livestock, mail or passengers
with the paint of deparmure being in New Zealand is 1o be treated as having a source
in New Zealand. See s OF 4(1)(t).

B Life insurer base income derived by a Now Zealand branch of a non-resident lifc
insurcr Is deemed under s ON 3 to have a sowrcc in New Zsaland, The same
proposition applies in respect of the policyholder income of a2 non-resident lfe
insurer.

As 3 catch-all provision, income derived directly or indicectly from any other source in
New Zealand is also deemed 1o have 2 source in New Zealand. Sec s OB 4(1)(u).

In the case of 1 commission agent in business in New Zealand entering into a contract
authorising thc sale of any goods or merchandise outside of New Zzaland, on behalf of a
revident taxpayez, all incoroe derived Erorn such a contract is deemed 10 be derived from
3 business carried on in New Zealand. When income is derived partly in New Zealand
and partly outsidc New Zealand, an apportionment may be made, See s OF S. (This
apolics only to income from business and income derived from contracts conteined in §
OE 4.)

The wording of s OF § is amended to reflect taxpayer sell-assessment From the
2002/03 income year. However. the principle remains the same.

A similar tax treatment applies Lo income derived by non-resident shipping operators

operating within New Zealand cosstal waters. Incoms generaled from cargo embarked

on any ship at a port outside New Zeuland for carriage to any New Zealand porr is

deemed o be derived from New Zeajand nder s OE 4(1)(a), s OF 4(1)(q) or 3 OF

H1)(u). The income deemed o bo derived from New Zezland under s OF 4(1)(2) aod

(3)95 mnylbc.: apportioncd under s FB 2. Sce Tax Information Bullesin Vol 6, No 14, Junc
. p 14.

#5-076  Personal services — source of income [8 OF a1y

The source of income is not a fegal comecpr but samething which a practical person
neome:; the ascertaining of the actual source is mattcr
of fact, Sce Nathen v FC of T (1918) 25 CIR 183 In € of IR v Philips’
Glocilampenfabricken [1955] NZLR 868 the Court of Appeal acespted thar that
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UK Income and Corporation Taxes Act 1988, section 74

TA1%88s 71 Income and Corporation Taxes Act 1988

- Y1) A7 TR e T LY ’ LA = ) \J - -y - - —T.‘;' = - . =t iy =
_gssessment notwithstanding that no profits or gams or income 20isé from thal

source for or within that year. '

Commentary—E1.303, 304,

DefiniSona——~Income ", s §32(4); “locome Tax Acw™, $931(1)¢(h); “profits or gins” v 833(1);
*Sehedule D", 8 18(1); “mx”, s $32(3); “sear of asscsanent”, 31,

72 Apportionruents etc for purpo.és of Cases I, Tl and V1

(1) Where in the case of any profits or gains chrargeable undgr’Case I, ZorVIof
Schadule D it is necessary in order to arrive for the purptses of income wx or
corporation tx at the profits or gains or losses of Any year Pf assessment,
accountng period or other period, to divide and appefuon to specific periods the
profits or gains or losses for any period for which € accounts have been made up,
or to aggregate any such profits, gains or losses of any apportioned parts thereof, it

shall be lawful to make such a division and a¥portonment or aggregaton.

(2) Any apportionment under this secgefi shall be made in proporticn Yo the
number of {days)® io the respective perlods.

amimenmey—D2.208; E1.202.
gecuhﬁon&-—!’l'nﬁnn:r'uhm aod Sporpficn) Reguladions, SI 1987/530 reg 16 which suppicmencs the
provisions of this szctien, Sec Part X )
Revenwe [nrerpreuidon R 1¥ = of sppordonments in calculstion of tremsidans! owcrlap profies
uader FA 1994 Sch 20 para 2(4),/Ser Division HS.4.
Shkoon's Tax Caseo—Lyoms + JKally (Tmp of Texss) {2002) STC (SCD) 455.

g 72(1), Marzkall Hus & Poytuors Lid 7 Bolem {1981] STC 15", '
Defiidons—"Accounday” peried”, s 334(1); “Smcome tax”, 3 932(4); “profic or grims”, s B33
“Schadale D?, g 18(1); year of sssisamont™, 5 832(3).

Ameadmenm—' Ford ia sub-s {2) subsdtuted by FA 1995 5 121,

73 Single assessments for purposes of Cases I, IV and V

cmepntary—EL302, . .
cydadments—This ssotion repealed by FA 1995 s 103(7), 115(8), $eb 29 Pr VII(14), with eﬂ'x_cr, g0

xf us relating o mcome tax and copini gains o from the year 1996-97, and s far 35 vebwmng to

COTPOTAton TRX 26 TCYPECTS SCCOUNGNG periods eading afrer 30 Junc 1999 (by virmue of Finence Act 19594,

g

CHAFTER V
COMPUTATIONAL PROVISIONS

Deducrions

74 General rales as to:déductions not allowable

[(1))' Subject to the provisions of the Tax Acts, in computing the amount of the

[profits]” to be charged under Csse I or Case II of Schedule D, no sum shall be
dedacted in respect of—

(a) any disbursements or expenses, not being money wholly and exclusively lad
our or expended for the purposes of the tade, profession or vocation;

(6) aoy disbursements or expenses of maintenance of the parties, their familics
or cstablishmenrs, or any sums expended for any other domestc or privare
purposes distinet from the purposes of the wade, profession or vocation;

(¢) the rent of the whole or any part of any dwelling-house or domestic offices,
except apy such part as is used for the purposes of the wade, profession or
vocavion, and where any such part is so used, the sum so deducred shall nat,
unless in any parteular case it appears that having regard to all the

drocumstances some grearer sum ought w be deducted, exceed two-thirds of the
rent bona fide paid for thar dwelling-house or those offices;
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Provisions Relating to the Schedule D Charge TA 1988 574

{(d) any sum expended for .repairs of premises occupig.d, or for the supply,
repairs or alreradions of apy implemens, utensils or articles employed, for the
purposes of the wade, profession or vocation, beypnd the sum acrually expendad
for those purposes; .

{¢) sny loss not connested with or arising our of the tade, profession or
vocation;

(/) any capital withdrawn from, or any sum cuployed or intended to be
employed as capitsl in, the trade, profession or vocarom, but so thar this
paragraph shall not be weated a5 disallowing the deducton of any ‘intercst;

(¢) any capital employed in improvements of premises occupied for the
purpoges of the trade, profession or vocanon;

(k) any interest which might have been made if any such sums as aforesaid had
been laid our ar interest;

[(;) any debrs except—

() a bad debr ..% )

(i) a debr or part of a debit released by the creditor wholfy and exclusively
for the purposes of his trade, profession or vocadon as part of 3 relevant
arrangement or compromise; and

() a doubtful debt to the exten: esumated o be bad, meaning, in the case
of the bankruprey or insolvency of the debror, the debr except 1o the extent
thar any amount may reasonably be expected to be received on the deby;)?

(%) any average loss beyond the acrual amount of loss after adjusonent;

() any sum recoverable under an insurance or contract of indemniry;

(m) any annuity or other annus! payment (other than interest) payable out of
the fprofits}’;

(1) amy interest paid to 2 person not resident in the Unired Kingdom if and so
far as it is interest aT more than a réasonable commexcis] rate;

[(¢) amy interest in so far as the payment of that interest is or would be,
otherwise than by virrue of section 375(2), either—

(i) a payment of interest to which secton 369 applies, or
(i) 2 payment of interest to which that section would apply bur for section
373(5);1*

)] any royalty or other sum paid in respect of the user of a patent;

(@ -

{(2) In paragraph () of subsecdon (1) above “relevant arrangement or COMPIO-
mise” meang-—
(a) a voluntary arrangement which has taken effect under or by virtue of the
Insolvency Act 1986 of the Insolvency (Northern Ireland) Order 1989; or
(b) a compromise or arrangement which has taken effect under section 423 of
the Companies Act 1985-0r Article 418 of the Companies (Northern Ireland)
Order 1986.)° .

Commentary—B3.1202.

Repulstions—~—Ewropean Siagle Currency (Tuxes) Regulmions, ST 19983177 (Deducrion allowmblc for

;;:zsu incurred by tading company in respecr of murocopversion of its shares or other seourides). See Port

Conceasion B7—The cozts of benevalcat gifts to a arader's locsl made o charitable astocigon is allowed

15 2 deduction if specified condidens are satisfied, Sce Divizion H4.2.

R38—Relief $or gade reccipes and mude debrs, the procceds of which cannot be remited 1o the UK (under
para () above unremitesble debt proceeds are bot relicved), Sec Division Hé2.

Statement of Pructice SP Al§—Living expenses for loager periods abrosd for the purposes of UK wode

or profession are allowsble deducdans, Se¢ Puer H3.

SP A32~~Sharbey v Wersther principle not w apply in coses wiere pars (8) above applies. See Part H3,

SP C10—Valuntian fees fior providiag in the directars’ report particulars of significant chinges in the Sxod
nssets of 3 compony arc aliowshle deductons. See Port H3,

SP 5/81~—Subjeer o cermain conditions, expenses lncurred in cettoring dreinege on waretlogged land arc
admitted 23 revenue expendinure in farm accounty Sex Porr HI.
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