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ANNEX

PART | X

DI SCI PLI NE, ETC.

Division 1 - Interpretation

186. Interpretation of Part IX

(1) In this Part, unless the context otherw se requires —

"m sconduct"”

(a)
(b)

(c)

(d)

) neans -

a contravention of any of therel evant provi sions;
a contravention of any of the terns and conditions
of alicence or an exenption under this O di nance;
a contravention of any other condition inposed
under or pursuant to any provision of this

O di nance; or

an act or omssionrelating to the carrying on of
any regul ated activity for which a person is

i censed or exenpt which, in the opinion of the
Commi ssion, is or is likely to be prejudicial to
the interest of the investing public or to the

public interest,

and "qguilty of m sconduct" ( ) shall be construed

accordi ngly;

"regi ster of conpanies" ( ) means the register within the

nmeani ng of section 291 of the Conpani es Ordi nance (Cap. 32)



or a regi ster of oversea conpani es kept under section 333 of
t hat O di nance.

{(2) Inthis Part, where any—person internediary i s, or was

at any time, guilty of m sconduct wi thin the nmeani ng of paragraph
(a), (b), (c) or (d) of thedefinitionof "m sconduct"” i nsubsection
(1) as a result of the conm ssion of any conduct which
oeceurredoccurring with the consent or connivance of, orwas
attributable to any neglect on the part of -

of(a) inthe case of alicensed corporation, anot her

person as —

(i) a responsible officer of the |licensed

corporation; or

officer—or— (i) a person invol ved in the managenent of

t he busi ness—ef—a of the |icensed

corporation; or

(b) inthe case of an exenpt person, anot her person as —

(i) an _executive officer of the exenpt

erson; or

(ii) a person involved in the managenent of

t he busi ness constituting any requl ated

activity for which the exenpt personis

or was (as the case nay be) exenpt,

! Techni cal anmendnent for greater clarity. The addition of clause 186(2)(b)

is to reflect the latest proposals of disciplinary sanctions applicable to

exenpt Al as detailed in Paper No. 80/ 01 issued on 28 May 2001.




t he conduct shall al so be regarded as m sconduct on the part of
t hat other person, and "guilty of m sconduct” shall also be

construed accordi ngly.

Division 2 - Discipline, etc.

187. Disciplinary action in respect of |icensed
persons, etc.

(1) Subject to section 189912 where -
(a) aregulated personis, or was at any tinme, guilty
of m sconduct; or
(b) the Comm ssion is of the opinion that a regul ated
person is not a fit and proper person to be or to
remai nkH-censed—or-toheor toremainatresponsible
e | . Lved. i | :
the business—of atiecensed the sane type of

regul ated person?
t he Conm ssion may exerci se such of the follow ng powers as it
considers appropriate in the circunstances of the case -

(i) where the regulated personis alicensed person —

2 The anendnent i s consequential to the proposal to conbine the respective

provi sions on procedural safequards applicable in relation to a |licensed

corporation (clause 189 of the Blue Bill) and an exenpt Al (cl ause 191 of the

Blue Bill) to becone the new cl ause 191

8 This amendnent, together with the amendnent to the definition of “requl at ed

person” under clause 187(9) are of technical nature for greater clarity.




(A) revokehislicence, whether inrelationtoall
or any, or any part of all or any, of the
regul ated activities for which he is
i censed; or

(B) suspend his licence, whether inrelation to
all or any, or any part of all or any, of the
regul ated activities for which heislicensed
for such period or until the occurrence of
such event as the Conmm ssion may specify;

(1i) wheretheregul ated personis aresponsibleofficer

of a licensed personcorporation® —

(A) revoke the approval granted under section
125(1) i nrespect of hi mas such a responsi bl e
of ficer; or

(B) suspend such approval for such periodor until
t he occurrence of such event as t he Conm ssi on
may specify;

(iii) publicly or privately reprimnd the regul at ed
per son;

2(iv) prohibit the regul ated person fromdoing all or any

of the following in relation to such requl ated

4 Techni cal amendnment for greater clarity.

5 The anendnents are to enpower the SFC to inpose a prohibition order with

industry-wide effect. For exanple, alicensed representative whose licence has

been revoked by the SFC cannot apply again for |licensed representative status




activity or regqulated activities, and for such

period or until the occurrence of such event, as

the Comm ssion nmay specify —

(A) applying to be |licensed or exenpt;

applying to be licensed, or(B) applying to

be approved under section 125(1) as a

responsi ble officer of a licensed

cor porati on;

person, Q) applying to be gi ven consent to act

or continue to act as an executive officer of

an_exenpt person under section 71C of the

Banki ng O di nance (Cap. 155);

(D) seeking through an exenpt person to have his

nane entered in the reqgister mai ntained by the

Monet ary Aut hority under section 20 of the Banki ng

O di nance (Cap. 155) as that of a person engaged

by the exenpt person in respect of a requl ated

activitytor-such period-as-the Comm-ssion—ray
specify.

or seek adm ssion to the register nmaintained by the HKMA under section 20 of

the Banki ng Ordi nance for a specified period.




(2) Subject to subseetion {7 —and seection189sections 191

and 191A°% where —

(a) aregulated personis, or was at any tinme, guilty
of m sconduct; or
(b) the Comm ssion is of the opinion that aregul ated
person is not a fit and proper person to be or to
remai nlicensed, or to beor torenninaresponsible
e | . | ¥ I :
the business—of aticensedthe sane type of

regul at ed person/,
t he Conmm ssion may, separately or in addition to any power
exer ci sabl e under subsection (1), order the regul ated person to
pay a pecuniary penalty not exceedi ng the anobunt which is the
greater of -

(i) $10, 000, 000; or
(ii) 3 tinmes the anobunt of the profit secured or
i ncreased or | oss avoided or reduced by the

regul at ed personas a result of his m sconduct, or

5 Techni cal amendnent due to t he proposal to conbi ne t he provi si ons on procedur al

saf equards applicable in relationto a licensed corporation and an exenpt Al

(note 2 above), and to create a separate section on the “fining guidelines”

(originally in clause 187(7) of the Blue Bill) under the new clause 191A

" Thi s amendnent, together with the amendnent to the definition of “requl ated

person” under clause 187(9) are of technical nature for greater clarity.




of hi s other conduct which | eads t he Conmm ssion to
formthe opinion (as the case nmay be).

(3) The Commi ssion, in determ ning whether a regul ated
personis afit and proper person withinthe neani ng of subsecti on
(1)(b) or (2)(b), may, anong other matters (including those
specified in section 128), take i nto account such present or past
conduct of the regul ated person as it considers appropriateinthe
circunstances of the case.

(4) A regulated person ordered to pay a pecuniary penalty
under subsection (2) shall pay the penalty tothe Conm ssionw thin

30 days-aftter-beinginformedof the order by anoticeunder section
189(2), or such further period as the Comm ssion nmay specify by

noti ce HA—witing—to—hi-m-

under section 191(2), after the order has taken effect as a

speci fied decision under section 2248

(5 The Court of First Instance nmay, on an application of
the Conm ssion nmade i n the manner prescribed by rul es nade under
section 384 for the purposes of this subsection, register an order
made under subsection (2) in the Court of First Instance and the
order shall, on registration, be regarded for all purposes as an

order of the Court of First Instance made within the civil

8 W accept the market comment that the paynent of a pecuniary penalty shoul d

not take effect prior tothe determ nati on of therel evant appeal. The anmendnent

has the effect that paynent is only required no sooner than 30 days after the

deternmination of the rel evant appeal.




jurisdiction of the Court of First Instance for the paynent of
noney.
(6) Any pecuniary penalty paid to or recovered by the

Conmi ssion pursuant to an order nmade under subsection (2) shal

be paid by the Commission into the general revenue.

(9) In this section —

19reqgul at ed person" ( ) nmeans a person who is or at the

relevant tine was any of the follow ng tvypes of person —

(a) a licensed person; —e+

(b) a responsible officer of a licensed corporation;

or
offieer—or—(c) a personinvol ved i nthe managenent

of the business~ of a |licensed perscorporation;

°® As nmentioned in Note 6 above, this clause is deleted as we have proposed a

separate section (clause 191A) to set out in greater detail the “fining

gui del i nes”.

1°As mentioned in Notes 3 and 7 above, the anmendnents to the definition of

“requl ated person” are of technical nature for greater clarity.




L¥relevant time" ( ), inrelation to a person, neans -
(a) where subsection(1)(a) or (2)(a) applies, thetine
when the person is, or was, guilty of m sconduct;
or
(b) where subsection (1)(b) or (2)(b) applies, thetine
I I s I o - 4
Comm-sston,of occurrence of any matter which,

whether with any other matter or not, |eads the

Conmmi ssion to formthe opinion that the personis

not a fit and proper person within the neani ng of

such subsecti on

188. Ot her circunstances for disciplinary actions in
respect of |icensed persons, etc.

(1) Subject to section 18991*2 t he Conmi ssion may revoke a
i censed person’s |licence, whether inrelationto all or any, or
any part of all or any, of the regulated activities for which he
is licensed, or suspend a licensed person’s |icence, whether in
relationto all or any, or any part of all or any, of the regul ated
activities for which he is Iicensed for such period or until the

occurrence of such event as the Conm ssion may specify, if —

!1Techni cal amendnent for greater clarity.

12The anmendnent is consequential to the proposal to conbine the respective

provi sions on procedural safeguards applicable in relation to a licensed

corporation (clause 189 of the Blue Bill) and an exenpt Al (cl ause 191 of the

Blue Bill) to becone the new cl ause 191
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(a) where the licensed person is an individual -

(i) the licensed person enters into a
vol untary arrangenent with creditors,
or has a bankruptcy order made agai nst
hi m under the Bankruptcy O dinance
(Cap. 6);

(ii) the licensed person fails to satisfy a
| evy of execution;

(ii1) the licensed person has been found by a
court to be nentally incapacitated, or
is detained in a nental hospital, under
the Mental Heal th Ordi nance (Cap. 136),

which in the opinion of the Conm ssion

i mpugns the fitness and properness of

thelicensed persontoreminlicensed!?

or
(iv) the licensed person is convicted of an

of f ence (ot her t han an of f ence under any

13As we nentioned at the nmeeting on 20 April, in the light of the concern of

sone Menbers and narket participants that the mental incapacity of one of the

directors would be a straight ground for disciplinary sanction agai nst the

concerned | i censed corporation, we propose to anend cl ause 188(1) (b) (vi) such

that the provision explicitly says that the “nental incapacity” can be a

disciplinarygroundonlyif it affectsthefitness and properness of thelicensed

corporationconcerned. W al so propose sinilar changesinclause188(1)(a)(iii)

in respect of the nental incapacity of a licensed representative.




(b)

where the

(i)

(i)

Giii)

(iv)

(v)

(vi)

- 11 -

of the rel evant provi sions) i n Hong Kong
or el sewhere, whichinthe opinionof the
Comm ssi on i nmpugns the fitness and
properness of the licensed person to
remain |icensed,

Ii censed person is a corporation -

a recei ver or manager of the property or
busi ness of the |licensed person is
appoi nt ed,;

the licensed person fails to satisfy a
| evy of execution;

the licensed person enters into a
conprom se or schene of arrangenent with
its creditors;

the licensed person goes into

i quidationor isorderedtobewund up;
the licensed person is convicted of an
of fence ( ot her than an of f ence under any
of therel evant provisions) i n Hong Kong
or el sewhere, whichinthe opinionof the
Commi ssi on i nmpugns the fitness and
properness of the licensed person to
remai n |icensed,

any of the directors of the |icensed
person has been found by a court to be

mentally incapacitated, or is detained
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in a nmental hospital, under the Mental

Heal th Ordi nance (Cap. 136), which in

t he opinion 1336)}of the Conm ssion

i mpugns the fitness and properness of

the licensed persontoremsinlicensed

or
(vii) any of the directors of the |licensed
person is convicted of an of fence (ot her
t han an of f ence under any of t herel evant
provi sions) in Hong Kong or el sewhere,
whi ch in the opinion of the Comm ssion
i npugns the fitness and properness of
the |licensed person to remain |icensed;
(c) thelicensed person does not carry ontheregul ated
activity or regulated activities, or the part of
regul ated activity or regulated activities, to
whi ch t he revocati on or suspensi on (as t he case may
be) rel ates;

()i . bicl Ld . "
: o : . L ol
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licensed person had not al ready been the holder of
theticence—10r

(ed) the licensed person requests the Comm ssion to so

revoke or suspend the licence.

(2) Subject to section 18991'° but without limiting the

general ity of subsection (1), the Conm ssion may revoke a |l icensed
person's licence inrelation to Type 7 regul ated activity or any
part thereof if —
(a) the Conm ssion has inposed a condition under
section 117(1)(c) that thelicensed person shoul d,
if he is to continue to carry on the regul ated
activity, be authorized to provide the autonmated
tradi ng services i n question under section 95; and
(b) (1) the |licensed person has failed to nake
an application for the authorization
under section 95, within a period that

is reasonable in the circunstances of

!4Some nmar ket partici pants have expressed concerns that their |icence woul d be

revoked due to changing requirenents introduced by the SFC over tinme w thout

any grace or transitional period for conpliance. W accept this coment and

propose to delete clause 188(1)(d) of the Blue Bill accordingly. Please see

Paper 9A/ 01.

!5The anendment is consequential to the proposal to conbine the respective

provi sions on procedural safeguards applicable in relation to a licensed

corporation (clause 189 of the Blue Bill) and an exenpt Al (cl ause 191 of the

Blue Bill) to becone the new cl ause 191
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t he case, or has otherw se inforned the
Commi ssi on t hat he proposes not to nake
an application for the authorization
under section 95; or
(i) the licensed person has nmade an

application for the authori zati on under
section 95, but the application is not
gr ant ed.

(3) Alicence shall be deened to be revoked if -

(a) where the licensed person is an individual, the
Ii censed person dies; or

(b) where the licensed person is a corporation, the
i censed person is wound up, struck off the
regi ster of conpanies or is otherw se dissol ved.

(4) Subject to subsection (5), alicence shall be deened to
be suspended if -

(a) the licensed person fails to pay any annual fee
payabl e by hi munder section 135, or any addi ti onal
sum payabl e by hi munder that section as a result
of any default in paying any annual fee payabl e by
hi munder that section, within 3 nonths after the
annual fee first becane so payable; or

(b) the licensed person fails to submt an annual
return required to be submtted by hi munder
section 135w thin 3 nonths after the annual return

was first required to be so submtted,
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and, subject to subsection (6), the suspension shall remain in
force until such tinme as the Comm ssion considers it appropriate
that the licence should no | onger be suspended and inforns the
licensed person to that effect by notice in witing.

(5) A licence shall not be regarded as suspended under
subsection (4) unless and until -

(a) inthecase of asuspension under subsection (4)(a)
by reference to any failure to pay any annual fee
or additional sum the Conm ssion has, by notice
in witing given not |ess than 10 busi ness days
before the suspensionis to take effect, inforned
the Iicensed person of the requirenent to pay the
annual fee or additional sum(as the case may be),
and of the consequence of thefailuretoconplywth
the requi renent under this section; or

(b) inthe case of asuspension under subsection (4)(b)
by reference to any failure to submt an annual
return, the Conm ssion has, by notice in witing
given not |ess than 10 busi ness days before the
suspensionistotakeeffect, infornedthelicensed
person of the requirenent to submt the annual
return, and of the consequence of the failure to
conply with the requirenent under this section

(6) \Where a licence is suspended under subsection (4) and

t he event described in subsection (4)(a) or (b) (as the case may
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be) has not been renedi ed within 30 days after the datey!®on which
t he suspensi on becones effective under subsection (4), or such
further period as the Comm ssion may specify by notice in witing
tothe licensed person, the licence shall be deened to be revoked.

(7) Subject to section 18991'7 where a person who is a

responsi bl e officer of alicensed persencorporation®® s convicted

of an offence (other than an offence under any of the relevant

provi sions) in Hong Kong or el sewhere, which in the opinion of the
Comm ssi on i nmpugns the fitness and properness of the person to
remai n such a responsible officer, the Comm ssion may —

(a) revoke the approval granted under section 125(1)
in respect of the person as such a responsible
of ficer; or

(b) suspend such approval for such period or until the
occurrence of such event as the Conm ssion nmay

specify.

18 Techni cal anmendnent.

1 "The anmendnents are consequential to the proposal to conbine the respective

provi sions on procedural safequards applicable in relation to a |licensed

corporation (clause 189 of the Blue Bill) and an exenpt Al (cl ause 191 of the

Blue Bill) to becone the new cl ause 191

18 Techni cal anmendment for greater clarity.
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191 89A. Disciplinary action in respect of exenpt
persons, etc.

(1) Subject to section 191, where -

(a) aregulated personis, or was at any tinme, guilty

of m sconduct; or

(b) the Commi ssion is of the opinion that a requl ated

person is not a fit and proper person to be or to

remain the sane type of requlated person,

the Conm ssion may exercise such of the follow ng powers as it

considers appropriate in the circunstances of the case —

(i) where the requl ated person i s an exenpt person —

(A)  revoke his exenption, whether inrelationto

all or any, or any part of all or any, of the

reqgul ated activities for which he is exenpt:

or

1%The newcl ause 189Ais to reflect the | atest proposal s to apply the sane range

of disciplinary sanctions to exenpt Als and |licensed corporations as detail ed

in Paper No. 8001. The effect is that an exenpt A, its executive officers,

rel evant enpl oyees and managenent woul d be subject to “reprimand”., “civil

fines”, “prohibition orders” (where applicable)., “suspension/revocation”

(where applicable) in the sane manner as that applicable in relation to a

licensed corporation. The equival ent of “suspension” and “revocation” of the

rel evant enpl oyees and executive officers will be included as Comm ttee Stage

Arendnent s t o t he Banki ng (Anendnent) Bill 2000 as their adm ssiontothe conduct

of arequlated activity is provided for inthat Bill. Gherw se, clause 189A

is basically the sanme as clause 187 in respect of disciplinary action agai nst

i censed persons.
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(B) suspend his exenption, whether inrelationto

all or any, or any part of all or any, of the

reqgul ated activities for which he is exenpt

for such period or until the occurrence of

such event as the Conm ssion nmay specify;

(ii) publicly or privately reprinmand the requl ated
per son;
(iii) prohibit the regul ated personfromdoingall or any

of the following in relation to such reqgul ated

activity or regqulated activities, and for such

period or until the occurrence of such event, as

the Comm ssion may specify -

(A) applying to be |licensed or exenpt;

(B) applving to be approved under section 125(1)

as a responsible officer of a licensed

cor porati on;

(C) applving to be given consent to act or

conti nue to act as an executive officer of an

exenpt person under section 71Cof t he Banki ng

O di nance (Cap. 155):

(D)  seeking through an exenpt person to have his

nane enteredinthereqgi ster nai ntai ned by the

Monetary Authority under section 20 of the

Banki ng Ordi nance (Cap. 155) as that of a

per son engaged by t he exenpt personinrespect

of a requlated activity.
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(2) Subject to sections 191 and 191A, where —

(a) aregulated personis, or was at any tinme, guilty

of m sconduct: or

(b) the Conmi ssionis of the opinion that a reqgul ated

person is not a fit and proper person to be or to

remain the sane type of reqgul ated person,

t he Conmi ssion may, separately or in addition to any power

exerci sabl e under subsection (1), order the regulated person to

pay a pecuniary penalty not exceeding the anobunt which is the

greater of —

(i) $10,000,000; or

(i1) 3 tinmes the anount of the profit secured or

increased or | oss avoided or reduced by the

requl ated personas aresult of his m sconduct, or

of his other conduct which | eads the Conmi ssionto

formthe opinion (as the case may be).

(3) The Commi ssion, in determ ning whether a requl ated

personis afit and proper person withinthe neani hg of subsection

(1) (b) or (2)(b), may, anpong other matters (including those

specified in section 128), take i nto account such present or past

conduct of the requl ated person as it considers appropriate inthe

circunstances of the case.

(4) A requl ated person ordered to pay a pecuniary penalty

under subsection (2) shall pay the penalty tothe Conm ssionw thin

30 days, or such further period as the Conmm ssion may specify by




- 21 -

notice under section 191(2), after the order has taken effect as

a specified decision under section 224.

(5) The Court of First Instance nay, on an application of

t he Comm ssion nmade in the manner prescribed by rul es nade under

section 384 for the purposes of this subsection, register an order

made under subsection (2) in the Court of First Instance and the

order shall, on registration, be regarded for all purposes as an

order of the Court of First Instance made within the civil

jurisdiction of the Court of First Instance for the payment of

money.

(6) Any pecuniary penalty paid to or recovered by the

Conmi ssion pursuant to an order made under subsection (2) shal

be paid by the Commission into the general revenue.

(7) Wthout prejudice to the exercise by the Mnetary

Aut hority of any powers under the Banking O di nhance (Cap. 155),

the Conm ssion may nmake such recommendations to the Mnetary

Authority in respect of the exercise by the Monetary Authority of

any of its powers under sections 58A and 71C(4) of that Ordi nance

as the Conm ssion considers appropriate.

(8) Inthis section —

"regul ated person" ( ) nmeans a person who is or at the

relevant tine was any of the follow ng types of person —

(a) an exenpt person;

(b) an executive officer of an exenpt person;

(c) apersoninvolvedinthe managenent of the busi ness

constituting any regulated activity for which an
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exenpt personis or was (as the case may be) exenpt ;
aor

(d) anindividual whose nane i s or was (as t he case nay

be) entered in the register maintained by the

Monet ary Aut hority under section 20 of the Banki ng

O di nance (Cap. 155) as that of a person engaged

by an exenpt person in respect of a reqgulated

activity;
"relevant tinme" ( ), inrelation to a person, neans —

(a) where subsection(1)(a) or (2)(a) applies, thetine

when the personis, or was, guilty of m sconduct;
or

(b) where subsection(1)(b) or (2)(b) applies, thetine

of occurrence of any matter whi ch, whether with any

other matter or not, | eads the Commi ssion to form

the opinion that the personis not afit and proper

person within the neaning of such subsection.

190. G her circunstances for disciplinary action in

Di-seipH-nary—aetion—+n-respect of exenpt persons, etc.
(1) Subject tosubsection{4)—-and?’section 191, the

Comm ssion may revoke an exenpt person's exenption, whether in

20Techni cal anmendment to subsune cl ause 190(4) of the Blue Bill under the new

cl ause 191.
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relationto all or any, or any part of all or any, of the regul ated

activities for which he is exenpt, or suspend an exenpt?®-

Fshnot—afit-and properpersontohe or toremsinexenpt-person' s

exenption, whether in relationto all or any, or any part of al

or any, of therequlated activities for which heis exenpt for such

period or until the occurrence of such event as the commi SSi on may

specify —
(dy if -

(1) a receiver or manager of the property or
busi ness of the exenpt person is
appoi nt ed;

(ii) theexenpt personfailstosatisfyalevy

of executi on;

21The anendnent is to enpower the SFC to suspend the exenption granted to an

exenpt Al based on sinmilar grounds as that applicableto alicensed corporation

under clause 188. d ause 190(1)(a) to (c) of the Blue Bill have been rel ocat ed

as the new clause 190A. Pl ease see Note 19 above.
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(iii) the exenpt person enters into a
conprom se or schene of arrangenent with
its creditors;

(iv) the exenpt person goes into |iquidation
or is ordered to be wound up
(v) the exenpt person is convicted of an
of f ence (ot her than an of f ence under any
of the rel evant provisions) i n Hong Kong
or el sewhere, whichinthe opinionof the
Comm ssi on i npugns the fitness and
properness of the exenpt person to
remai n exenpt;
i f the exenpt person does not carry ontheregul at ed
activity or regulated activities, or the part of
regul ated activity or regulated activities, to

whi ch t he revocati on or suspensi on (as the case may

be) relates; or
i f the exenpt person requests the Comm ssion to so

revoke or suspend the exenption.

22Techni cal amendnent to subsune cl ause 190(2) of the Blue Bill under the new

cl ause 189A.



(3) An exenption by which a person has becone an exenpt
person shall be deened to be revoked if -
(a) the exenpt person ceases to be an authorized
financial institution; or

(b) the exenpt person is wound up, struck off the

regi ster of conpanies or is otherw se dissol ved.

(5) Subject tosubsection (6), anexenption by whi ch a person
has becone an exenpt person shall be deened to be suspended if the
exenpt person fails to pay any annual fee payable by hi munder
section 135, or any addi ti onal sumpayabl e by hi munder t hat secti on
as aresult of any default in paying any annual fee payabl e by him
under that section, within 3 nonths after the annual fee first
becanme so payabl e, and, subject to subsection (7), the suspension
shall remainin force until such tinme as the Conm ssion consi ders
it appropriate that the exenption should no | onger be suspended
and i nfornms t he exenpt person to that effect by noticeinwiting.

(6) An exenption shall not be regarded as suspended under

subsection (5) by reference to any failure to pay any annual fee

23Techni cal anmendnent to subsune cl ause 190(4) of the Blue Bill under the new

cl ause 191.
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or additional sum unless and until the Comm ssion has, by notice
in witing given not |ess than 10 busi ness days before the
suspension is to take effect, inforned the exenpt person of the
requi renent to pay the annual fee or additional sum(as the case
may be), and of the consequence of the failure to conply with the
requi renment under this section.

(7) \Were an exenptionis suspended under subsection (5) and
the failure to pay the annual fee or additional sumdescribed in
t hat subsecti on has not been renedi ed wi t hi n 30 days after t he datey
on whi ch t he suspensi on becones effective under that subsecti on,
or such further period as the Conmm ssion may specify by notice in

witing to the exenpt person, the exenption shall be deened to be

r evoked.

24The amendnent is consequential to the proposal to conbine the respective

provi sions on procedural safequards applicable in relation to a |licensed

corporation (clause 189 of the Blue Bill) and an exenpt Al (cl ause 191 of the

Blue Bill) to becone the new cl ause 191




by thet] i ch the decisioni e offect.

Division 3 - M scell aneous

191. Procedural requirenents in respect of exercise
of powers under Part |X*5°

(1) The Commi ssion shall not exercise any power under

section 187(1) or (2), 188(1)(a). (b) or (c), (2) or (7), 189A(1)

or (2) or 190(1) (d) or (e) without first giving the person in

respect of whomthe power i s exercised a reasonabl e opportunity

of being heard.

(1A) The Conm ssion shall not exercise any power under

section 189A(1) or (2) or 190(1) unless it has first consultedthe

Monetary Authority.

(2) Where the Conm ssion decides to exerci se any power under

section 187(1) or (2), 188(1), (2) or (7)., 189A(1) or (2) or 190(1),

t he Comm ssion shall i nformthe personinrespect of whomt he power

25The amendnent is consequential to the proposal to conbine the respective

provi sions on procedural safequards applicable in relation to a |licensed

corporation (clause 189 of the Blue Bill) and an exenpt Al (cl ause 191 of the

Blue Bill) to becone the new cl ause 191
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its decision to do so by notice in witing, and

the notice shall include —

(a)

a statenent of the reasons for which the deci sion

(b)

i s made;

the tine at which the decisionis to take effect;

(c)

inso far as applicable, the duration and terns of

(d)

any revocation, suspension or prohibition to be

i nposed under the deci sion;

in so far as applicable, the terns in which the

(e)

personis to bereprimnded under t he deci si on; and

insofar as applicabl e, the anount of any pecuni ary

penalty to be inposed under the decision and the

period (being specified as a period after the

deci sion has taken effect as a specified deci sion

under section 224) within which it is requiredto

be paid.

191A. CGuidelines for exercise of functions

under section 187(2) or 189A(2)%°

(1) The Conmmi ssion shall not performany of its functions

under section 187(2) or 189A(2) unless —

25As mentioned in Note 6 above, we propose to create a separate section on the

“fining quidelines” under clause 191A for application both in relation to a

li censed corporationandanexenpt Al. Mreover., havingregardto Menbers’ views

expressed at the neeting on 20 April. we propose under cl ause 191A(1) (b) that
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(a) it has published, in the Gazette and in any other

manner it considers appropriate, guidelines to

indicate the manner inwhichit proposes to perform

such functions; and

(b) in performng such functions, it has had regard to

the quidelines so published.

(2) Wthout prejudiceto the inclusionof any other factors

that the Conm ssion may consider relevant, guidelines published

under subsection (1) shall include the follow ng as factors that

the Commi ssion shall take into account in performng any of its

functions under section 187(2) or 189A(2) —

(a) whether the conduct of the requl ated person in

guestion was intentional, reckless or negligent;

(b) whether the conduct danaged the inteqgrity of the

securities and futures nmarket:

(c) whether the conduct caused loss to, or inposed

costs on, any other person; and

(d) whether the conduct resulted in a benefit to the

regul ated person or any other person.

(3) cGuidelines published under subsection (1) are not

subsidiary | eqislation.

192. Effect of suspension under Part |X

the SFC shal|l have regardto the gui delines and under cl ause 191A(2) t he gener al

factors that the SFC nust have regard to.




- 30 -

(1) If alicence of a person is suspended under section 187
or 188 in relation to all or any, or any part of all or any, of
the regul ated activities for which the person is |licensed, then,
wi t hout prejudice to any provision of this Odinance which has
applicationinrelationtothe suspension, the personshall, during
the period of the suspension —

(a) continue to be regarded for the purposes of the
provi sions of this Ordi nance, but not section 114,
to be licensed for the regulated activity or
regul ated activities, or the part of regul ated
activity or reqgqulated activities, to which the
suspension rel ates; and

(b) wthout limting the generality of paragraph (a),
continue to be required to conply with such
provisions of this Ordinancerelatingtoalicensed
person as woul d apply to hi mwere the |icence not
S0 suspended.

(2) |If an approval of a person as a responsi ble officer of

a licensed perseoncorporation®’is suspended under section 187 or

188, then, without prejudice to any provision of this O dinance
whi ch has application in relation to the suspension, the person

shall, during the period of the suspension —

27Techni cal anendment for greater clarity.
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(a) continue to be regarded for the purposes of the
provi sions of this Ordi nance, but not sections 117
and 124, to be such a responsible officer; and

(b) wthout limting the generality of paragraph (a),
continue to be required to conply with such
provisions of this Ordinance relating to a
responsi bl e offi cer as woul d apply to hi mwere t he
approval not so suspended.

(3) |If an exenption by which a person has becone an exenpt

person i s suspended under section 189A or 190%%in relation to all

or any, or any part of all or any, of the regul ated activities for
whi ch the person is exenpt, then, w thout prejudice to any
provi sion of this Odi nance which has application in relation to
t he suspension, the person shall, during the period of the
suspensi on —
(a) continue to be regarded for the purposes of the
provi sions of this Ordi nance, but not section 114,
to be exenpt for the regulated activity or
regul ated activities, or the part of regul ated
activity or reqgqulated activities, to which the
suspension rel ates; and
(b) wthout imting the generality of paragraph (a),

continue to be required to conply with such

28The anendnent is consequential to extending the application of “suspension”

to an exenpt Al.
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provi sions of this Ordinance rel ating to an exenpt
person as woul d apply to hi mwere t he exenpti on not
S0 suspended.

(4) Alicence of a person may be revoked under section 187
or 188 notwi t hstandingthat, at thetine of revocation, thelicence
i s suspended, whether in relation to all or any, or any part of
all or any, of the regulated activities for which the person is
I i censed, under any provision of this O dinance.

(5) An approval of a person as a responsible officer of a

| i censed personcorporation®®may be revoked under section 187 or

188 notwi t hstandi ng that, at the tinme of revocation, the approval
i s suspended under any provision of this Odinance.

(6) An exenption by which a person has becone an exenpt
person may be revoked under section 189A or 1903°notwi t hst andi ng
that, at the tinme of revocation, the exenption is suspended,
whether in relationto all or any, or any part of all or any, of
the regul ated activities for which the personis exenpt, under any

provi sion of this Odinance.

193. Ceneral provisions relating to exercise
of powers under Part |X

2%Techni cal anendment for greater clarity.

3%The amendment i s consequential to extending the application of “suspension”

to an exenpt Al.
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(1) In reaching a decision under section 187(1) or (2),

188(1), (2) or (7),_189A(1) or (2)3'or 190(1), the Conmi ssion nmay

have regard to any informati on or material inits possession which
is relevant to the decision, regardl ess of howthe infornmation or
material has cone into its possession.

(2) Therevocationor suspensionof alicenceor anexenption
under this Part does not operate so as to —

(a) avoid or affect an agreenent, transaction or
arrangenment entered into by the licensed person or
exenpt person (as the case may be) whether the
agreenent, transaction or arrangenent was entered
into before or after the revocati on or suspensi on;

(b) affect a right, obligation or liability arising
under the agreenent, transaction or arrangenent.

(3) Were at any tine the Conm ssion is contenplating
exerci sing any power in respect of a person under section 187(1)

or (2)—er—188(D{a)—{b) e or{d)—(2)or{(7 188(1)(a), (b)
or (c), (2) or (7)., 189A(1) or (2) or 190(1)(d) or (e)%? it may,

where it considers it appropriate to do soin the interest of the
investing public or inthe public interest, by agreement with the

person —

31The anendnent is consequential to the extended disciplinary sanctions

applicable in relation to an exenpt Al.

32The anendnent is consequential to the extended disciplinary sanctions

applicable in relation to an exenpt Al.




(4)

addi ti onal

(5)

(a)

(b)
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exerci se any power the Conm ssion may exercise in

respect of the person under such-seetionthis Part

(whet her or not the sane as the power the exercise

of which has been contenplated); and

take such additional action as it considers

appropriate in the circunstances of the case.

Where the Comm ssion exercises any power or takes any

action under subsection (3) -33

(3—a) it shall conply with section191(1A) and (2),

subj ect however that section 191(1A) and (2) shall,

in addition to applving to the exercise of power

under the sections specified therein, also apply

wi th necessary nodifications to the taking of any

additional action under subsection (3): and

189(2)+—but—(hb) subj ect to the agreenment of the

person in respect of whomit decides to exercise

t he power or take the additional action (asthe case

may be) _under subsection (3), it is not obligedto

conply with section 18991(1).

Nothing in this Part affects the power of the Court of

First I nstance to nake any order or exercise any ot her power under

or pursuant to section 204, 205, 206 or 207.

33Techni cal amendments consequential to the rel ocation of provisions and al so

for greater clarity.
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194. Requi renment to transfer records upon revocation
or suspension of |icence or exenption

(1) Were a licence or exenption is revoked or suspended
under this Part, the Conm ssion nmay by notice in witing require
t he person to whomthe | i cence was grant ed or t he person who becane
an exenpt person by the exenption (as the case may be) to transfer
to, or tothe order of, his client suchrecords relatingto client
assets or to the affairs of the client held at any tinme for the
client, in such manner, as the Comm ssion reasonably specifies in
t he noti ce.

(2) Apersonwho, without reasonabl e excuse, fails to conply
with a requirenent i nposed on hi munder subsection (1) commts an
of fence and is liable on conviction to a fine of $200,000 and to
i mprisonnment for 2 years.

(3) Inthissection, "client" ( ), inrelationto aperson

referred to in subsection (1), neans any person who, at any tinme
when the first-nenti oned person was an i nternedi ary, was a client
of the first-nenti oned person under the definition of "client” in

section 1 of Part 1 of Schedule 1

195. Perm ssion to carry on business operations

upon revocation or suspension of

I icence or exenption

(1) \Were a licence or exenption is revoked or suspended
under this Part, the Comm ssion may by notice in witing permt

t he person to whomthe | i cence was granted or the person who becane

an exenpt person by the exenption (as the case nmay be) to —
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(a) in the case of a revocation, carry on business
operations for the purpose of closing down the
busi ness connected with the revocation; or

(b) inthecase of asuspension, carry ononly essenti al
busi ness operations for the protection of
interests of clients of the person or, inthe case
of a licensed representative, of the |licensed
corporation to which the person is accredited,
during the period of suspension,

subject to such conditions as the Conm ssion may specify in the
noti ce.

(2) Notwi thstandi ng section 192(1), where the Conmi ssion
has granted a perm ssion to a person under subsection (1), the
person shall not, by reason of its carryi ng on busi ness operations
in accordance with the perm ssion, be regarded as having
contravened section 114,

(3) Any permssion granted under subsection (1), and the
i nposition of conditions pursuant to that subsection, take effect
at the tinme of the service of the notice given in respect thereof

or at the tine specified in the notice, whichever is the |ater.



