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Members examined on a clause-by-clause basis Part 1V of and
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Part IV and Schedule 4 in the light of Members comments and to further refine
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About the marked-up versions of the Bill in the Annexes

3. All the proposed amendments shown in the annexes to this paper
are marked up against the Blue Bill, notwithstanding that they might have
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Members have considered and proposed no further changes at previous
meetings.
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Annex 1

PART |V

OFFERS OF | NVESTMENTS

Division 1 - Interpretation

101. Interpretation of Part |V

(1) In this Part, unless the context otherw se requires

"advertisenent" ( ) includes every formof adverti sing,

whet her nmade orally or produced mechanically,
el ectronically, magnetically, optically, manually or by
any ot her neans;

"approved person" ( ) —

(a) inrelation to a collective investnent schene,
means an i ndividual approved by the Comm ssion
under section 103(3); or

(b) in relation to the issue of an advertisenent,
invitation or docunent, nmeans an individual
approved by the Conmm ssion under section
104(3);

"docunent " ( ) means any publication (including a newspaper,

magazi ne or journal, a poster or notice, a circular,

brochure, panphlet or handbill, or a prospectus) -



(a) directed at, or the contents of which are
likely to be accessed or read (whether
concurrently or otherw se) by, the_public? and

(b) whether produced nechanically, electronically,
magnetically, optically, manually or by any

ot her neans;

"exenpted body" ( ) neans a body specified in Part 4 of
Schedul e 4;
"invitation" ( ) includes an offer and an invitation,

whet her made orally or produced nechanically,
el ectronically, magnetically, optically, manually or by

any ot her neans;

2'i ssue" ( ), inrelation to any nmaterial (including any

advertisenent, invitation or docunent), includes
publ i shing, circulating, distributing or otherw se

di ssem nati ng t he advertisepent—nvitation—or—docunent
material or the contents thereof, whether -

(a) by any visit in person;

! We mentioned in Paper 4/01 that the interpretation of "public' in clause 102 is to follow the

definition of the term in section 3 of the Interpretation and General Clauses Ordinance (Cap. 1) to

include " any class of the public”, and proposed to expresdy statethe coverage of “ any section of the
public” for greater clarity. On further consideration, we proposeto add in Schedule 1 the definition

of “public” which covers* any class of the public” for general application throughout the Bill. Same

for clauses 102(1) and 102(10).

2 Weaccept the comment of some Members expressed at the Bills Committee meeting on 27 June 2001

that the definition of “issue” under clauses 102(12) and 109(8) should be mer ged with the definition of
thesameterm in clause 101 for usethroughout thisPart of the Bill.




(b) in a newspaper, magazi ne, journal or other
publ i cati on;

(c) by the display of posters or notices;

(d) by nmeans of circulars, brochures, panphlets or
handbi | | s;

(e) by an exhibition of photographs or
ci nemat ograph fil ns;

(f) by way of sound or television broadcasting;

(g) by computer—any information systen? or other

el ectroni c device; or
(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically,
manual Iy or by any other nmedium or by way of
production or transm ssion of |ight, inmge or
sound or any ot her nedium
and al so i ncludes causing or authorizing the
advertisenrent—tnvitation—ordocunent—material to be

i ssued;

3 Thereplacement of “computer” with “information system’ is proposed in the light of technological

development. As a general exercise, the Administration shall propose similar changes to other
legislation as opportunitiesarise.




3 of Scheduyle 4-4

"rel evant authority" ( ), inrelation to a place outside

Hong Kong, neans an authority which the Mnetary
Authority is satisfied is a recogni zed banki ng

supervisory authority of that place;

"representative" ( ) —

(a) inrelation to a |licensed corporation, neans an
i ndi vi dual -

(i) who is licensed as a |licensed
representative for a regul ated
activity; and

(ii) who carries on that regul ated
activity for the |licensed corporation
as a licensed corporation to which he

is accredited; or

4

We nentioned in Paper 4B/01 that we would propose a Conmttee Stage

Arendnent to relocate clause 108 on “Ofers by internediaries or
representatives for Type 1 or Type 4 requlated activity” to Part VIl on
“Busi ness Conduct, etc of Internmediaries”, as the subject matter dealt
with in clause 108 concerns the business conduct of internediaries.

Arendnents to Part |V consequent to the relocation are that —

(a) the definition of “multilateral agency” currently set out in
clause 101 of the Blue Bill would be relocated to Schedule 1 for
shared use in respect of Parts IV and VII; and

(b) the enpowering provision to anmend Schedule 5 that relates to
d ause 108 would be relocated to Part VII. See footnote 53.

Member s consider ed this amendment and did not propose further changes at the meeting on 22 June
2001.



(b) in relation to an—exenpt—persona reqgi stered

institution®, nmeans an individual -

(i) whose nane is entered in the register
mai nt ai ned by the Monetary Authority
under section 20 of the Banking
Ordi nance (Cap. 155) as that of a

person enployed by the exenpt person

engaged® by the reqistered

institution® in respect of a regul ated

activity; and
(iit) who carries on that regul ated

activity for the—exenpt

personregi stered institution®.

(2) For the purposes of this Part —
(a) an advertisenent, invitation or docunent issued
by a person shall be regarded as being issued
by himon every day on which he causes or

authorizes it to be so issued;

5 Weaccept the comment of some M embersthat theterm “exempt person” isamisnomer and does not

reflect the proposed regulatory framework whereby authorized institutions engaging in regulated
activities are subject to a whole range of regulatory requirements and disciplinary sanctions. We
informed Members at the meeting on 14 September 2001 that we would replace “exempt person”
with “registered institution” and “ exempted’ with “ registered” throughout the Bill to duly r eflect our

policy intention.

® __Amendment consequential to the Committee Stage Amendments proposed to the Banking
(Amendment) Bill 2000, as explained to Members on 10 July 2001. The word “engaged” gives a

wider catch than “employed”, as a bank may engage a person other than its employeesto conduct a
regulated activity.




(b) an advertisenent, invitation or docunent issued
by one person on behal f of another shall be
regarded as an advertisenent, invitation or
docunent (as the case may be) issued by both

persons.

Division 2 — Regulation of offers of investnents, etc.

102. O fence to issue advertisenents, invitations
or docunents relating to investnents
in certain cases
(1) Subject to subsections (2), (3) and (54A") to (9), a

person commts an offence if he issues, or has in his

possession for the purposes of issue, whether in Hong Kong or

el sewhere®, an advertisement, invitation or document which to

his know edge is or contains an invitation to the public? —
(a) to enter into or offer to enter into —
(1) an agreenent to acquire, dispose of,
subscri be for or underwite

securities; or

" Technical amendment consequential to theintr oduction of new clause 102(4A).

In Annex A to Paper CE03/01, we explained to M ember sthe policy intention to cover in thisPart also

those activities conducted over seas but targeting at investorsin Hong Kong. Thisisin line with the
arrangementsin overseasjurisdictions. The amendment seekstoreflect the policy intention.

We mentioned in Paper 4/01 that the interpretation of "public' in clause 102 is to follow the
definition of the term in section 3 of the Interpretation and General Clauses Ordinance (Cap. 1) to
include " any class of the public" ., and proposed to expressy state the cover age of “ any section of the

public” for greater clarity. On further consideration, we propose to add in Schedule 1 the definition
of “public” which covers “ any class of the public” for general application thr oughout the Bill.




(ii) a regulated investnent agreenent; or
(b) to acquire an interest in or participate in, or
offer to acquire an interest in or participate

in, a collective investnent schene,

unl ess the issue is authorized by the Conmm ssion under section

104(1).

(2) Subsection (1) does not apply to the issue, or the

possession for the purposes of issue, of '&ny advertisenent,

invitation or docunent which—+s or s to be —

(a) nade by or on behalf of''an internediary

licensed or exempt—registered® for Type 1, Type

4 or Type 6 regul ated_activity—er—a
. : o i I
. I | I o : I
iHaternedi-ary—whether(whet her _acting'?as

principal or agenty) in respect of securities;

10

The offence provision in clause 102(1) covers both “issue” and

“possession for the purpose of issue” of an advertisenent. invitation or
docunent. The carve-out provision in clause 102(2) is anended to follow
the formulation in the offence provision for the avoidance of doubt.
Sane anendnent to the other carve-out provision in clause 102(3).
Members considered this amendment and did not propose further changes at the meeting on

27 June 2001.

The proposed anendnent has the effect of extending and naki ng avail abl e

12

the carve-out to advertisenent, etc issued or possessed for the purposes
of issue by any person working on behalf of an internediary. The
coverage of the carve-out as revised would be the sane as that under
existing legislation and is also consistent with the carve-out under for
exanpl e, paragraphs (d) to (h). Members considered this amendment and did not

propose further changes at the meeting on 27 June 2001.

Technical drafting change for greater clarity. Members considered this

amendment and did not proposefurther changes at the meeting on 27 June 2001.




(b)

(c)

(d)

made by or on behalf of' an internediary

licensed or exempt—registered® for Type 2 or

Type 5 requl ated_activity aetivity,—ora
. : o i I
. I | I o : I
internmediary—whether (whether acting'? as

principal or agenty) in respect of futures

contracts;

made by or on behalf of?! —

(i) an authorized financial institution

(whet her acting as principal or
agent) % or
(ii)—f+)—an internediary |licensed for
Type 3 requl ated_activityaetivity—or
. : o i
I . I | I
it o i |
—whether (whether acting'® as

princi pal or agent), agents

in respect of |everaged foreign exchange
contracts;

made by or on behalf of a recognized exchange
conpany or recogni zed cl earing house in respect
of the provision of services by such recognized
exchange conpany or recogni zed cl earing house
(as the case may be);

8



(e)

(f)

(9)

(h)

(i)

made by or on behalf of a corporation to

hol ders of securities or creditors of, or

enpl oyees enpl oyed by or agents acting in a

pr of essi onal capaci

cor porati on,

ty on behalf of, that

or a corporation which is a

lfelated corporation of that corporation, in

respect of securities of that corporation or

that rel ated corporation;

made by or
respect of
made by or
respect of
made by or
trustee of
i nvest ment
trust; or

made by or

on behal
securiti
on behal
shares i
on behal
a trust,

schene,

on behal

f of the Governnment in

es issued by it;

f of a credit union in

n the credit union;

f of a person acting as a
not being a collective

to beneficiaries under the

f of' a person who is

engaged in

pur chasi ng

t he busi

property

ness of selling and

ot her than securities—

whether (whet her acting®® as principal or

agenty) in the ordinary course of that

busi ness.

13 Technical drafting change for brevity.

Members considered this amendment and

did not proposefurther changes at the meeting on 27 June 2001.




(3)

Subsection (1) does not apply to the issue, or the

possession for the purposes of issue?-

(a)

(b)

the issue—of -

(i)

(i)

(iii)

a prospectus which conplies with or
is exenpt fromconpliance with Part
Il of the Conpani es O dinance (Cap.
32);

in the case of a corporation

i ncor porat ed outsi de Hong Kong, a
prospectus which conplies with or is
exenpt fromconpliance with Part Xl |
of that Ordinance;

an extract from or abridged version of
a prospectus referred to in
subparagraph (i) or (ii), the
publication of which would not
contravene section 38B(1) of that

O di nance by virtue of the operation

of section 38B(2) of that Ordinance;

theissue—of a docunent relating to the

securities of a body corporate incorporated in

Hong Kong that is not a registered conpany,

bei ng a docunent which -

14 sane

reason

for

anendnent

as in footnote 10. Members considered this

amendment and did not proposefurther changes at the meeting on 27 June 2001.

10



(i) would, if the body corporate were a
regi stered conpany, be a prospectus
to which section 38 of the Conpanies
Ordi nance (Cap. 32) applies, or would
apply if not excluded by section
38(5)(b) or 38A of that Ordinance;
and

(ii) contains all the matters which, by
virtue of Part Xl I of that Odinance,
it would be required to contain if
the body corporate were a conpany

cor por ati on'®i ncor porat ed out si de

Hong Kong and the document were a

prospectus issued by that

companycor poration';

(c) theissueof a formof application for_the

shares or debentures of a—cempany _corporation®,

where it is issued, or the possession is for

the purposes of issue’® together with —

(i) a prospectus with respect to those

shares or debentures® which conplies

wth or is exenpt fromconpliance

> Theword “company” is defined to mean a company formed and registered under the Companies
Ordinance (Cap. 32). thus we propose the technical amendment to replace the term with

“corporation” which includes both companies incorporated locally or overseas, to rectify the
mismatch.

11



(i)

i ssued,

with Part Il of the Conpanies

O di nance (Cap. 32) or, in the case

of a corporation incorporated outside

Hong Kong, conplies with or is exenpt

fromconpliance with Part Xl | of that

O di nance; or

in the case of a body corporate

i ncorporated in Hong Kong that is not

a regi stered conpany, a docunent

cont ai ni ng the—ratters—specifiedin
NETSVITEY

all the matters which, by virtue of

Part XlIl of that O dinance, it would

be required to contain if the body

corporate were a corporation®

i ncor porated outside Hong Kong and

the document were a prospectus issued

by that corporation®® with respect to

t hose shares or debentures'’

theissue—of a formof application for the

securities of a corporation, where it is

or the possession is for the purposes

* _Technical draftingamendment for greater clarity.

17 Techni cal

drafting change for greater clarity. Members considered this

amendment and did not propose further changes at the meeting on 27 June 2001.

12



(e)

()

of issue, in connection with an invitation

made in good faith to a person to enter into an
underwiting agreenent with respect to those
securities;
the—+ssue—of any advertisenent, invitation or
docunent made in respect of the issue, whether
in Hong Kong or el sewhere, of a certificate of
deposit by an authorized financial institution;
theissue—of any advertisenent, invitation or
docunent made in respect of the issue, whether in
Hong Kong or el sewhere, of a certificate of
deposit -
(i) the anmount or denom nation of which
is not less than the sumspecified in
Part 1 of Schedule 4; and
(ii) by -
(A) a nultilateral agency; or
(B) a bank incorporated outside Hong
Kong and havi ng no pl ace of
busi ness in Hong Kong, where the
Monetary Authority has decl ared
inwiting that he is satisfied
that the bank is likely to be
adequat el y supervi sed by the
rel evant authority of any place
in which it is incorporated or

13



has its principal place of
busi ness;

(g) theissue—of any advertisenent, invitation or
docunent made in respect of the issue, whether
in Hong Kong or el sewhere, of any instrunent
specified in Part 2 of Schedule 4 (other than a
certificate of deposit), where the anobunt or
denom nation of the instrunment is not |ess than
the sumspecified in Part 1 of Schedule 4 and
t he instrunent -

(i) is issued by an authorized financial
institution or a nultilateral agency,
or by an exenpted body which, if it
is a corporation or a wholly owned
subsidiary specified in item 1158 of
Part 4 of Schedule 4, conplies with
the rel evant condition;

(1i) i1s issued by a corporation which
conplies with the relevant condition,
and i s guaranteed by an authorized
financial institution or a
multil ateral agency, or by an
exenpt ed body (other than a

corporation specified in item 11528 of

8 _Referenceto Part 4 of Schedule 4 updated as a consequential change. Seethefootnoteto Schedule 4.
14



Part 4 of Schedul e 4 which does not
conply with the relevant condition,
or a wholly owned subsidiary of the
corporation); or
(tit) is issued by a wholly owned subsidiary
specified in item 1152 of Part 4 of
Schedul e 4 and is guaranteed by the
corporation of which it is such a
subsi di ary and that—cerporati-enwhi ch'®
conplies with the rel evant condition;
(h) theissue—of any advertisenent, invitation or
docunent made in respect of the issue of
securities the listing of which on a recogni zed
st ock market has been approved by the
recogni zed exchange conpany by which the
recogni zed stock market is operated, where the
advertisenent, invitation or docunent conplies
with the rules nmade under section 23 or 36
governing the listing of securities, except to
the extent that conpliance is, in accordance
with those rules, waived, nodified or not

required,

1% Technical drafting change for brevity. Members considered this amendment and
did not proposefurther changes at the meeting on 27 June 2001.

15



2fha)of any advertisenent, invitation or docunent

(i)

(i)

made in respect of securities requlated in a

jurisdiction outside Hong Kong which have been

admtted to trading on a recogni zed stock

mar ket _under or pursuant to rul es nade under

section 23 or 36;

the—+ssue—of any advertisenent, invitation or
docunent nmade in respect of securities, or
interests in any collective investnent schene
or regul ated i nvestnent agreenment, which are or
are intended to be disposed of only to persons
out si de Hong Kong;

the—+ssue—of any advertisenent, invitation or
docunent made in respect of securities, or
interests in any collective investnent schene
or reqgul ated investnent agreenent, which are or

are intended to be disposed of only to
pr of essi onal i nvestor s;—whether—as—principal—or
agent2!

20

The amendment is proposed to avoid unnecessary duplication of regulatory efforts. As part of the

21

efforts to promote market development, certain securities regulated and listed in overseas
jurisdictions are approved for trading in local stock market. We accept the market comment that

any advertisement, invitation or document issued in respect of these securities should also be
exempted asthey ar e alr eady subject to over seasregulation compar ableto that by the SFC.

The amendment allows flexibility for the SEFC to make rulesto prescribe different extent of exclusion

in respect of material issued to different types of professional investors. It is intended that the
exclusion under clause 102(3)(j) will be extended to material issued to some classes of professional

investors acting as principals or agents, and to other classes of professional investors acting solely as

16



(4) A person who commits an of fence under subsection (1)
is liable -

(a) on conviction on indictnent to a fine of
$500, 000 and to inprisonnent for 3 years and,
in the case of a continuing offence, to a
further fine of $20,000 for every day during
whi ch the offence continues; or

(b) on summary conviction to a fine at |level 6 and
to inprisonnent for 6 nonths and, in the case
of a continuing offence, to a further fine of
$10, 000 for every day during which the of fence
conti nues.

2f4A) a person shall not be regarded as conmitting an

of fence under subsection (1) by reason only that he issues, or

has in his possession for the purposes of issue —

(a) as or on behalf of an internediary |licensed or

registered for Type 1, Type 4 or Type 6

regul ated activity (whether acting as principal

or _agent), any advertisenent, invitation or

docunent nmade in respect of securities:

(b) as or on behalf of an internediary |licensed or

registered for Type 2 or Type 5 requl ated

activity (whether acting as principal or

%2 __Asthe conduct of an intermediary isregulated under Part VI, issue of advertisement, invitation or
document by it should be exempted here to avoid double regulation, rationale similar to the

exemption granted under clause 102(3). Thisalsoreflectsthe existing practice.

17



agent), any advertisenent, invitation or

docunent made in respect of futures contracts;

(c) as or on behalf of —

(i) an_aut horized financial

institution (whether acting as

principal or agent): or

(ii) an internediary licensed for

Type 3 requlated activity

(whet her acting as principal or

agent ),

any advertisenent, invitation or docunent nade in

respect of | everaged forei gn exchange contracts.

2¢5) A person shall not be regarded as committing an

of fence under subsection (1) by reason only that he issues_any

advertisenent, invitation or docunent, or has any

advertisenent, invitation or docunent in his possession for

t he purposes of issue -

(a) in the case of any advertisenent, invitation or

docunent —whi-ch—+s nmade in respect of
securities, to an internediary |icensed or

exempt—registered® for Type 1, Type 4 or Type 6

regul ated activity, or a representative of such
internmediary that carries on such regul ated

activity for such internediary;

23

Minor technical drafting amendment.

18



(b) in the case of any advertisenent, invitation or
docunent —whi-eh—s made in respect of futures
contracts, to an internediary |licensed or

exempt—registered® for Type 2 or Type 5

regul ated activity, or a representative of such
internmediary that carries on such regul ated
activity for such internediary;

(c) in the case of any advertisenent, invitation or

docunent —whi-ch—+s nmade in respect of |everaged
forei gn exchange contracts, to —
(1) an authorized financial institution;
or
(i) an internmediary licensed for Type 3
regul ated activity, or a
representative of such internediary
that carries on such regul ated

activity for such internediary.

24 The carve-out of “hawker” and “vendor”, etc is no |longer necessary as
they would be covered with the proposed amendnent to clause 102(7)(b)

bel ow. Members considered this amendment and did not propose further changes at the meeting
on 27 June 2001.

19



25and 26(7) A person shall not be regarded as conmitting an

of fence under subsection (1) iA—+respeet—of—by reason only that

he issues, or has in his possession for the purposes of issue,

any advertisenent, invitation or document which—+s—oer—contains
N . I : I . I . 1) (a
or—{b)y-if -
(a) he——carried-onabusinessthe advertisenent,

invitation or docunment (as the case may be) was

so issued, or possessed for the purposes of

issue, in the ordinary course of a business

(whet her _or not carried on by him, the

princi pal purpose of which waste—previdethe

25 W take the view that a person should be carved out from the general
prohi biti on under clause 102(1), anong other conditions, if the contents
of the advertisenent, etc were wholly devised by “another person”
(instead of only if the contents of the advertisenent., etc were wholly
devised by “his custoner or a person acting on behalf of that
custoner”), as the first person’s position as a “nere conduit” renains
irrespective of who (other than hinself, his enployees or agents)

devised the contents of the advertisenent. The proposed anendnent to
the original clause 102(7)(b) is to reflect this accordingly. Sane
anendnent to clause 109(5) (b). Members considered this amendment and did not

propose further changes at the meeting on 27 June 2001.

2% The proposed anendments are primarily to make it clear that the nere
conduit carve-out would also be available to enployees or agents of a
person carrying out business of a nere conduit nature, provided that
they thenselves can satisfy the various prescribed conditions. Sane

amendnents to clause 109(5). Members considered this amendment and did not propose

further changesat the meeting on 27 June 2001.

20



service—of +ssuibng—o+r receiving and issuing
mat eri al s provi dedte—him by ot hers;

i I i C busi ;
(eb)2’the contents of the advertisenment, invitation

or docunment (as the case nay be) were wholly

acting on bhehalf of a custoner of his; andnot,
wholly or partly, devised-by —

(i) where the business was carried on by

him by hinself or any officer,

enpl oyee or agent of his; or

(ii) where the business was not carried on

by him by hinself: and

(c)? for the purposes of the issue -

(i) where the business was carried on by

him he or any officer, enployee or

agent of his:; or

(ii) where the business was not carried on

by him he,

# __Further technical drafting amendmentsintroduced in the light of the comment of some Memberson
drafting.

21



L ati I I . _invi .
document {as-the case may be)ywas such-that he—

did not select, add to, nodify or

ot herwi se exercise control over the contents of

the advertisenent, invitation or docunent (as

the case may be) prior—toitsissue—orreceipt.

2¢8) ZA person shall not be regarded as committing an

of fence under subsection (1) in—+respeet—ofby reason only that

he issues by way of |ive broadcast, or has in his possession

for the purposes of issue—by by way of live broadcast, any

adverti senent, invitation or docunent whichis or contains—an

oo . . . it

(D(a) or (b) If —

(a) he was a broadcaster;

(ba) the advertisenent, invitation or docunent (as
the case may be) was breadecasttHve byhimasa
broadcaster

28

Further technical drafting amendmentsintroduced in the light of the comment of some Memberson

29

drafting.

The proposed anendnents are prinmarily to make it clear that the nere

conduit carve-out for a broadcaster would also be available to his
enpl oyees or agents carrying out the broadcaster’s business of a nere
conduit nature, provided that they thenselves can satisfy the various
prescribed conditions and had reasonable grounds to believe that the
broadcaster had acted in accordance with the terns and conditions of its
licence, and with the relevant code of practice or quidelines. Sane

amendnents to clause 109(6). Members considered this amendment and did not propose

further changesat the meeting on 27 June 2001.

22



so issued, or possessed for the purposes of

issue, in the ordinary course of the business

of a broadcaster (whether or not he was such

br oadcaster) ;

6}_he_did P e

I . _invi . I E
case—+ray(b) the contents of the

advertisenent, invitation or docunent (as the

case may be) priortot+ts broadcast—andwere

not, wholly or partly, devised-by —

(i) where he was the broadcaster, by

hinself or any officer, enployee or

agent of his:; or

(ii) where he was not the broadcaster, by

hi nsel f ;
(c) for the purposes of the issue -

(i) where he was the broadcaster, he or
any officer, enployee or agent of
his; or

(ii) where he was not the broadcaster, he,
did not select, add to, nodify or otherw se
exercise control over the contents of the
advertisenent, invitation or docunent (as the
case may be): and
(d) hehass—in relation to the broadcast —
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(i) where he was the broadcaster, -the

broadcasterhe; or

(ii) where he was not the broadcaster, he

beli eved and had reasonabl e grounds

to believe—and did believe that the

br oadcast er

broadcast— acted in accordance with the terns

(9) It

and conditions of the licence (if any) by which

he or hethe broadcaster (as the case nay be)

becane entitled to broadcast as a broadcaster

and with any code of practice or guidelines
(however described) issued under or pursuant to
t he Tel ecommuni cati ons O di nance (Cap. 106) or
t he Broadcasting Ordi nance (48 of 2000) and

applicable to himor hiwthe broadcaster (as the

case may be) as a broadcaster.

is a defence to a charge for an of fence under

subsection (1) for the person charged to prove that he took

all reasonabl e steps and exercised all due diligence to avoid

the comm ssion of the offence with which he is charged.

(10) For the purposes of any proceedings under this

section -

(a)

an advertisenent, invitation or docunent which
consists of or contains information likely to
lead, directly or indirectly, to the doing of
any act referred to in subsection (1)(a) or (b)
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shal | be regarded as an advertisenent,
invitation or docunent (as the case may be)
which is or contains an invitation to do such
act ;

(b) an advertisenent, invitation or docunment which
is or contains an invitation directed at, or
the contents of which are likely to be accessed
or read (whether concurrently or otherw se) by,
the public? shall be regarded as an
advertisenment, invitation or docunent (as the
case may be) which is or contains an invitation
to the public?

(11) Nothing in subsection (2)(a), (b), (c) or (i) or

(4A)(a). (b) or (c)? applies to anything done by any person in

respect of any interest in a collective investnent schene that

is not authorized by the Conm ssion under section 103.

(13) In this section —

"guar ant eed" ( ) nmeans guaranteed fully, unconditionally,

irrevocably and in witing;

"regi stered conpany” ( ) nmeans a conpany registered under

t he Conpani es Ordi nance (Cap. 32);
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"rel evant condition" ( ), inrelation to a corporation

(i ncluding a wholly owned subsidiary of any other
corporation), neans a condition that the ambunt by which
the aggregate of the corporation's assets exceeds the
aggregate of its liabilities, as calculated in accordance
wi th generally accepted accounting principles, is not

| ess than the sumspecified in Part 5 of Schedul e 4.

103. Comm ssion may authorize collective
i nvest nent schenes

(1) On an application to the Comm ssion, the Comm ssion
may, where it considers appropriate, authorize any collective
i nvestment schene, subject to the condition specified in
subsection (2) and to any other conditions it considers
appropri at e.

(2) It shall be a condition of authorization of a
coll ective investnent schene under subsection (1) that at any
ti me when the schene is authorized —

(a) there is an individual approved by the
Comm ssi on under subsection (3) as an approved
person for the purpose of being served by the
Commi ssion with notices and decisions for the
schene; and
(b) the Comm ssion is infornmed of particulars —
(i) subj ect to subparagraph (ii), of the

current contact details of the
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approved person referred to in

par agraph (a), including, in so far

as applicable, the address, tel ephone

and facsim|e nunbers, and electronic

mai | address of the approved person;
(ii) where there is any change in the

contact details referred to in

subpar agraph (i), of the change,

within 14 days after the change takes

pl ace.

(3) For the purposes of subsection (2)(a), on an
application by any person to the Conm ssion, the Comm ssion
may, where it considers appropriate, approve any individual
nom nated in the application in respect of a collective
i nvest ment schene as an approved person for the purpose of
bei ng served by the Conm ssion with notices and deci sions for
the schene, and may, by notice in witing served on the
person, w thdraw the approval.

(4) The Conmi ssion nay at any tinme, by notice in witing
served on the approved person for a collective investnent
schene, anend or revoke any of the conditions (other than the
condition specified in subsection (2)) inposed, or inpose new
conditions, in respect of the authorization granted under
subsection (1) in respect of the schene.

(5 Wthout Iimting any other ground on which the
Comm ssion may refuse to authorize any collective investnent
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schenme under subsection (1), the Comm ssion may refuse to do
so where it is not satisfied that the authorization is in the
interest of the investing public.

(6) An application nade pursuant to subsection (1) or
(3) shall be acconpani ed by such information and docunents as
t he Comm ssion requires.

(7) Were the Comm ssion refuses to authorize a
col l ective investnment schenme, or to approve an individual as
an approved person, pursuant to subsection (1) or (3), it
shall by notice in witing notify the person nmaking the
application in question of the decision and the reasons for
which it is made.

(8) The Conm ssion may publish in such manner as it
considers appropriate particulars of any collective investnent
schene aut hori zed under subsection (1).

(9) Particulars published under subsection (8) are not

subsidiary | egislation.

104. Comm ssion may authorize issue of advertisenents,
invitations or docunents

(1) On an application to the Comm ssion, the Conmm ssion
may, where it considers appropriate, authorize the issue of
any advertisenent, invitation or docunment which is or contains
an invitation to do any act referred to in section 102(1)(a)
or (b), subject to the condition specified in subsection (2)

and to any other conditions it considers appropriate,
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including conditions on the matter to which the advertisenent,
invitation or docunment relates.
(2) It shall be a condition of authorization of the
i ssue of any advertisenent, invitation or docunent under
subsection (1) that at any tinme when the issue is authorized —
(a) there is an individual approved by the
Conmi ssi on under subsection (3) as an approved
person for the purpose of being served by the
Commi ssion with notices and decisions for the
i ssue; and
(b) the Comm ssion is infornmed of particulars —

(i) subj ect to subparagraph (ii), of the
current contact details of the
approved person referred to in
paragraph (a), including, in so far
as applicable, the address, telephone
and facsim | e nunbers, and el ectronic
mai | address of the approved person;

(iit) where there is any change in the
contact details referred to in
subparagraph (i), of the change,
within 14 days after the change takes
pl ace.

(3) For the purposes of subsection (2)(a), on an
application by any person to the Conm ssion, the Conm ssion
may, where it considers appropriate, approve any i ndividual
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nom nated in the application in respect of the issue of any
advertisenment, invitation or docunent as an approved person
for the purpose of being served by the Conm ssion with notices
and decisions for the issue, and may, by notice in witing
served on the person, w thdraw the approval.

(4) The Comm ssion may at any time, by notice in witing
served on the approved person for the issue of any
advertisenment, invitation or docunent, anmend or revoke any of
the conditions (other than the condition specified in
subsection (2)) inposed, or inpose new conditions, in respect
of the authorization granted under subsection (1) in respect
of the issue.

(5 Wthout Iimting any other ground on which the
Comm ssion may refuse to authorize the issue of any
advertisenent, invitation or docunent under subsection (1),
the Comm ssion may refuse to do so where it is not satisfied
that the matter to which the advertisenent, invitation or
docunent relates is in the interest of the investing public.

(6) An application nade pursuant to subsection (1) or
(3) shall be acconpanied by such information and docunents as
t he Comm ssion requires.

(7) Were the Comm ssion refuses to authorize the issue
of any advertisenent, invitation or docunent, or to approve an
i ndi vidual as an approved person, pursuant to subsection (1)

or (3), it shall by notice in witing notify the person making
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t he application in question of the decision and the reasons

for which it is made.

105. Wthdrawal of authorization under
section 103 or 104, etc.

(1) Subject to subsection (5), where, in relation to an
aut hori zation of a collective investnent schene under section
103, or an authorization of the issue of an advertisenent,
invitation or docunent under section 104, the Conm ssion
deci des that -

(a) any information provided to the Conm ssion
pursuant to section 103(6) or 104(6) (as the

case may be) tswas at the tine when it was

provi ded®*°fal se or misleading in a materi al
particul ar;

(b) any of the conditions inposed in respect of the
aut hori zation under section 103 or 104 (as the
case may be) are not being conplied wth;

(c) any information provided to the Commission in
purported conpliance with any of the conditions
i nposed in respect of the authorization under

section 103 or 104 (as the case may be) iswas

30 Technical anmendnment for greater clarity of the deterrent against
provision of false or msleading information to the SFC Members
consider ed thisamendment and did not proposefurther changes at the meeting on 27 June 2001.
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at_ the tinme when it was provided® fal se or

m sleading in a material particular; or
(d) it is desirable to withdraw the authorization
in order to protect the interest of the
i nvesting public,
the Comm ssion may w thdraw t he aut hori zati on.

(2) Subject to subsection (3), the Conm ssion shall,
upon a request in witing nmade by an approved person for a
col l ective investnent schenme or the issue of an advertisenent,
invitation or docunent to withdraw the authorization of the
schenme or of the issue (as the case nmay be), wthdraw the
aut hori zati on.

(3) Subject to subsection (5), the Conm ssion may refuse
to withdraw an authorization of a collective investnent schene
or of the issue of an advertisenment, invitation or docunent
under subsection (2) where it considers that -

(a) in the case of an authorization of a collective
i nvestnment schene, it is in the public interest
that any matter concerning the scheme should be
i nvestigated before the authorization is
w t hdrawn under subsection (2); or

(b) the withdrawal of the authorization would not
be in the interest of the investing public.

(4) Subject to subsection (5), where the Comm ssion

wi t hdraws an aut hori zati on under subsection (1) or (2), it may
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i npose such conditions on the withdrawal of the authorization

as it considers appropriate.

(5) The Comm ssion shall not -

(a)

(b)

(c)

wi t hdraw an aut horization of a collective

i nvestment schene or of the issue of an
advertisement, invitation or docunment under
subsection (1);

refuse to withdraw an authorization of a
col l ective investnent schenme or of the issue of
an advertisenent, invitation or docunment under
subsection (3); or

i npose any conditions on the w thdrawal of an
aut hori zation of a collective investnent schene
or of the issue of an advertisenent, invitation

or docunent under subsection (4),

wi thout first giving the approved person for the scheme or the

i ssue (as the case may be) a reasonabl e opportunity of being

hear d.

(6) Were the Conmm ssion -

(a)

(b)

wi t hdraws an aut horization of a collective
i nvestment schene or of the issue of an
advertisenent, invitation or docunment under
subsection (1);

wi t hdraws an aut horization of a collective

i nvest nent schene or of the issue of an

33



advertisenent, invitation or docunment under
subsection (2);

(c) refuses to withdraw an authorization of a
col l ective investnment schenme or of the issue of
an advertisenent, invitation or docunent under
subsection (3); or

(d) inposes any conditions on the withdrawal of an
aut hori zation of a collective investnent schene
or of the issue of an advertisenent, invitation
or docunment under subsection (4),

it shall by notice in witing notify the approved person for
the schene or the issue (as the case may be) of the decision
and, in the case of paragraph (a), (c) or (d), the reasons for
which it is made.

(7) \Where the Comm ssion withdraws an authorization
under subsection (1) or (2), it may publish notice of the
w t hdrawal and the reasons therefor in such manner as it
consi ders appropri ate.

(8 A notice or any other matter published under

subsection (7) is not subsidiary |egislation.

106. O fence to fraudulently or recklessly
i nduce others to invest noney
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is

t1) A person conmits an of fence if—-he—byany fraudulent
or—reckless m-srepresentation—inducesanother person—

he makes any fraudul ent n srepresentation or

(a)

(b)

reckl ess m srepresentation by which another

person i s induced -

(aL) to enter into or offer to enter into -
(+A) an agreenment to acquire, dispose
of , subscribe for or underwite
securities; or
(+HB) a regulated investnent
agreenent; or
(bii) to acquire an interest in or participate
in, or offer to acquire an interest in
or participate in, a collective

i nvest nent schene—__and

he makes the nmisrepresentation for the purpose

of inducing the other person to do any act

referred to in paragraph (a)(i) or (ii).

(2) A person who commts an offence under subsection (1)

liable -

(a)

on conviction on indictment to a fine of

$1, 000, 000 and to inprisonnment for 7 years; or

31

In thelight of the comments by some M embers at the Bills Committee meeting on 27 June 2001, we

propose the amendment to make clear the effect of the provision, being that a person commits an

offence if another person is induced by him to invest by making fraudulent or reckless

misrepresentation. Moreover, we propose to make clear the mental element with which such
misrepresentation was made. The amendment also addresses the concern of the Legal Service

Division of the L egidative Council.
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(b) on summary conviction to a fine at |level 6 and
to inprisonnment for 6 nonths.

35¢3) For the purposes of this section -

(a) “fraudulent m srepresentation" (

) neans -

(a)y—any-statepent—
(i) whieh—any statenent which, at the

tine when it is nade, is to the

know edge of its maker—was fal se,
m sl eadi ng or deceptive; —of

(ii) whichisfalse—msleading—or
deceptive—and-wasmade recklesshyany

prom se which, at the tine when it is

made, its maker has no intention of

fulfilling, or is to the know edge of

its maker not capabl e of being

fulfilled:;

(i) any forecast which, at the tinme when

it is made, is to the know edge of

its maker not justified on the facts

then known to hinm_ or

¥ Weaccept the comment of some Members expressed at the Bills Committee meeting on 27 June 2001

that fraudulent misrepresentation and reckless misrepresentation are of different nature, and thus
propose the amendment to define the two types of misr epresentation separ ately.
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(iv)

any statenment, prom se or forecast

fromwhich, at the tine when it is

made, its maker intentionally omts a

material fact, with the result that -

(A) in the case of the statenment, the

statenent is rendered false,

m sl eadi ng or deceptive;

(B) in the case of the pronise, the

prom se is not capable of being

fulfilled or is rendered

m sl eadi ng or deceptive:; or
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or—deceptive—or

(H+O) in the case of the
forecast, the forecast was—is not
capabl e of being justified or was
is rendered m sl eadi ng or
decepti ve.

(b) “reckless msrepresentation" ( )

neans -

(i) any statenent which, at the tine when

it is made, is false, m sleading or

deceptive and is nmade reckl essly:
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(ii) any promise which, at the tinme when

it is made, is not capable of being

fulfilled and is nade reckl essly:;

(iii) any forecast which, at the tine when

it is made, is not justified on the

facts then known to its naker and is

made reckl essly: or

(iv) any statenent, prom se or forecast

fromwhich, at the tine when it is

made, its maker recklessly onmts a

material fact, with the result that -

(A) in the case of the statenent, the

statenent is rendered false,

m sl eadi ng or deceptive;

(B) in the case of the prom se, the

pronm se is not capable of being

fulfilled or is rendered

m sl eadi ng or deceptive; or

(GO in the case of the forecast, the

forecast is not capable of being

justified or is rendered

m sl eadi ng or decepti ve.

107. Civil liability for inducing others
to invest noney in certain cases
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3¢1) Were - Aperson—who—by—any fraudulent—reckless—or
neghli-gent

(a) a person makes any fraudul ent

m srepresentati on, rhduces—reckl ess

m srepresentation or negligent

m srepresentation by which another person_is

i nduced -

(ai) to enter into or offer to enter into

(+A) an agreenment to acquire, dispose
of , subscribe for or underwite
securities; or

(+-B) a regul ated invest nent
agreenent; or
(bii) to acquire an interest in or
participate in, or offer to acquire
an interest in or participate in, a

coll ective investnent schene—__and

(b)Y in the case of the fraudulent m srepresentation

or reckless msrepresentation, the first-

¥ _Clause 107 creates a private cause of action which finds its origin in section 8 of the Protection of
Investors Ordinance (“*PIQO”). Retaining this private cause of action will remove any doubt as to
whether such right is preserved under this new regulatory regime as the PIO isto be repealed. In
light of Members comments made at the meeting of the Bills Committee on 27 June 2001, we propose
some refinements. First, a maker of the misstatement should only be liable if a misrepresentee has
been induced and consequently incurred loss. This is reflected in clause 107(1)(a). Second. under
common law, no liability will arise in respect of fraudulent misrepresentation or reckless
misrepresentation if the statement was not made with the intention that it should be acted upon by
the plaintiff. However, in an action based on negligent misrepresentation, liability may arisein the
absence of such an intention. Hence, clause 107(1)(b).
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nenti oned person nmakes the m srepresentation

for the purpose of inducing the other person to

do any act referred to in paragraph(a)(i) or
(ii),
the first-nmenti oned person shall, in-additiontoewhether or not

he al so incurs any other |iabilityhe—-ay—incw2*(whet her under

this Part or otherwise), be liable to pay conpensati on by way

of damages to the other person for any pecuniary |oss that the
ot her person has sustained as a result of the reliance by the

ot her person on the m srepresentation.

3¢2) For the purposes of this section, where a conpany or

ot her body corporat e has—by—anyfravdulent—reckless—or

neglgentmade any fraudul ent m srepresentation, reckless

nm srepresentation or negligent m srepresentation by which

Hhdueced—anot her person is induced to do any act referred to in

subsection (1)(a)—er—{b)}(i) or (ii), any person who was a

director of the conpany or body corporate at the tinme when the
m srepresentati on was nade shall, unless it is proved that he
did not authorize the making of the m srepresentation, be
presunmed al so te—have,—bythe m-srepresentation—inducedthat
other person to do such act. -

34 Technical amendnment for greater clarity. Membersconsidered thisamendment and
did not proposefurther changes at themeeting on 27 June 2001.

% Technical amendment conseguential to the amendmentsproposed to clause 107(1).
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(a) to have nmade the m srepresentation; and

(b) in the case of the fraudulent m srepresentation

or reckless nmisrepresentation, where the

conpany or body corporate has made the

m srepresentation for the purpose of inducing

the other person to do any act referred to in

subsection (1)(a)(i)or (ii), to have made the

m srepresentation for such purpose.

3¢3) For the avoidance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection
(1), it may, where it is, apart fromthis section, withinits

jurisdiction to de—se—entertain an application for an

injunction®! grant an injunction in addition to, or in

substitution for, damages, on such terns and conditions as it
consi ders appropri ate.

(4) This section does not confer a right of action in
any case to which section 40 of the Conpani es O di nance (Cap.
32) (whether with or without reference to section 342E of that

Ordi nance) appli es.

% At theBills Committee meeting on 27 June 2001, a Member sought clarification about the pur pose of

clause 107(3). Theclauseisto put beyond doubt that the Court hasthe power to grant an application
made by a party to the pr oceedings for an injunction order against the other party. By way of
illustration, the Court may make an order restricting the manner in which thedefendant is per mitted
to deal with any assets, including any of the plaintiff s assets over which he has control, pending
disposal of the claim, ther eby serving to prevent the dissipation of assetswhich may berelevant to the
proceedings.

37 Technical anmendnent for greater clarity. Membersconsidered thisamendment and
did not propose further changes at the meeting on 27 June 2001.
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(5) A person may bring an action under subsection (1)
even though the person agai nst whomthe action is brought has
not been charged with or convicted of an offence by reason of
a contravention of this Part.

(6) Nothing in this section affects, limts or
di m ni shes any rights conferred on a person, or any
liabilities a person may incur, under the common |aw or any
ot her enact nent.

5$7) For the purposes of this section -

: on" ¢ E

(a) "fraudulent m srepresentation" ( )
neans -
a)—anystaterent—

(i) whieh—any statenent which, at the

time when it is nmade, is to the

know edge of its maker,—was fal se,
m sl eadi ng or decepti ve;

(i) hich s falsewisl i
deceptive and was made recklessly:

orany pronise which, at the tine when

it is nmade, its neker has no

¥ __Weaccept the comment of some Members expressed at the Bills Committee meeting on 27 June 2001
that fraudulent misrepresentation, reckless misrepresentation and negligent misrepr esentation ar e of
different nature. We thus propose the amendment to define the three types of misrepresentation
separ ately.
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(iii)

(iv)

intention of fulfilling, or is to the

know edge of its maker not capabl e of

being fulfilled:

i chi ol _ risl i

I ) I I o
reasonable care having beentakento
ensure—tts—accuracy-any forecast

which, at the tine when it i s nmade,

is to the know edge of its maker not

justified on the facts then known to

hi or

any statenment, prom se or forecast

fromwhich, at the tine when it is

made, its maker intentionally omts a

material fact, with the result that -

(A) in the case of the statenment, the

statenent is rendered false,

m sl eadi ng or deceptive;

(B) in the case of the pronise, the

pronm se i s not capable of being

fulfilled or is rendered

m sl eadi ng or deceptive:; or

(G in the case of the forecast, the

forecast is not capable of being

44



justified or is rendered

m sl eadi ng or deceptive;

{h)y any promse -

fultilled;
(b) “reckless msrepresentation" ( )
neans -

(i) any statenent which, at the tinme when
it is made, is false, m sleading or
deceptive and is nmade recklessly:;

(ii) any promise which, at the time when
it is made, is not capable of being
fulfilled and is made reckl essly;

(iii) any forecast which, at the tine when

it is made, is not justified on the

facts then known to its nmaker and is

made reckl essly: or
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(iv)

any statenment, prom se or forecast

fromwhich, at the tine when it is

made, its maker recklessly omts a

material fact, with the result that —

(A) in the case of the statenent, the

statenent is rendered false,

m sl eadi ng or deceptive;

(B) in the case of the prom se, the

pronm se i s not capable of being

fulfilled or is rendered

m sl eadi ng or deceptive; or

() in the case of the forecast, the

forecast is not capable of being

justified or is rendered

m sl eadi ng or deceptive:
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(c)

“negligent msrepresentation” ( ) nmeans —

(i)

any statenent which, at the tine when

it is made, is false, m sleading or

deceptive and i s nade w t hout

reasonabl e care having been taken to

ensure its accuracy;

any pronm se which, at the tinme when

it is made, is not capable of being

fulfilled and i s made wi t hout

reasonabl e care having been taken to

ensure that it can be fulfilled;

any forecast which, at the tine when

(ii)
(iii)
(iv)

it is nade, is not justified on the

facts then known to its nmaker and is

made wi t hout reasonabl e care having

been taken to ensure the accuracy of

those facts; or

any statenment, prom se or forecast

fromwhich, at the tine when it is

made, its maker negligently onmts a

material fact, with the result that -

(A) in the case of the statenent, the

statenent is rendered false,

m sl eadi ng or deceptive;
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(B) in the case of the prom se, the

prom se is not capable of being

fulfilled or is rendered

m sl eadi ng or deceptive; or

(C© in the case of the forecast, the

forecast is not capable of being

justified or is rendered

m sl eadi ng or deceptive.

{d)y—any—statement —prom-se-orforecastfromwhich
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39 dause 108 deals with business conduct of internediaries and has been

relocated to Part VIl of the Bill for the sake of tidiness and easy
reference. See footnote 4. Members considered this amendment and did not propose
further changes at the meeting on 29 June 2001.
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. | ity for it

109. O fence to issue advertisenents relating to
carrying on of regulated activities, etc.

(1) Subject to subsections (2 —ahrd—+43A)%°to (7), a
person commts an offence if he issues, or has in his
possession for the purposes of issue —

(a) an advertisenent in which to his know edge*'a

40 The anmendment is consequential to the new clause 109(3A). Members

consider ed thisamendment and did not proposefurther changes at the meeting on 29 June 2001.

To nake it clear that the applicability of the nental elenent (“to his
know edge”) for committing the offence covers both the matters set out
in clause 109(1)(a)(i) and (ii). Members considered this amendment and did not
propose further changes at the meetingon 29 June 2001.
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_suel I I o : hich he i L I
exenpt—or

(i) a person holds hinself out as being

prepared to carry on Type 4, Type 5,

Type 6 or Type 9 requlated activity;

and

(ii) the person is not |icensed or

regi stered for such requl ated

activity as required under this

O di nance*? or

(b) any docunent which to his know edge contai ns

such adverti senment.

42

The proposed anendnent is to nmake it clear that the provision only

catches an advertisenent by a person who is required to be but has not

been properly licensed or registered under the SF [Odinance]. and not

by a person who is not at all required to be licensed or reqistered.

M ember s consider ed this amendment and did not propose further changes at the meeting on 29 June

2001.

4 Technical drafting amendment to relocate and reflect the original clause

109(2) under the new cl ause 109(3A). Members considered this amendment and did

not proposefurther changes at the meeting on 29 June 2001.
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(3) A person who conmits an offence under subsection (1)
is liable on conviction to a fine at level 5 and to
i nprisonnment for 6 nonths.

1¢43A A person shall not be regarded as comitting an
of fence under subsection (1) by reason only that he issues_any

adverti senent or docunent, or has any adverti sement or

docunent in his possession for the purposes of issue,te

(a) in the case of an advertisenent in which a

person holds hinself out as being prepared to

carry on Type 4 regulated activity, to an

intermediary licensed or reqistered for Tvpe 4

regul ated activity, or a representative of such

internediary that carries on such requl ated

activity for such internediary:;

(b) in the case of an advertisenent in which a

person holds hinself out as being prepared to

carry on Tvype 5 requlated activity, to an

a4

Technical drafting amendment to enhance clarity on the intended application of the exemption for
personslicensed or registered for different types of regulated activity.

% The carve-out of “hawker” and “vendor” is no longer necessary as they
woul d be covered with the proposed anendnent to clause 109(5)(b) bel ow.
See footnote (24). Members considered this amendment and did not propose further
changes at the meeting on 29 June 2001.
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(c)

internediary licensed or registered for Type 5

regul ated activity, or a representative of such

internediary that carries on such requl ated

activity for such internediary;

in the case of an advertisenent in which a

(d)

person holds hinself out as being prepared to

carry on Type 6 regulated activity, to an

internediary licensed or registered for Type 6

reqgul ated activity, or a representative of such

internediary that carries on such requl ated

activity for such internediary; or

in the case of an advertisenent in which a

person holds hinself out as being prepared to

carry on Tvype 9 requlated activity, to an

intermediary licensed or reqgistered for Type 9

regul ated activity, or a representative of such

internediary that carries on such requl ated

activity for such internediary.
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104 7and 28 5) A person shall not be regarded as committing an

of fence under subsection (1) in—+respeet—ofby reason only that

he issues, or has in his possession for the purposes of issue,
any advertisenent or docunent referred-to-in-subsection{H{a)
or—{b)y-if -

(a) he——carried-onabusinessthe advertisenent or

docunent (as the case nmay be) was so issued, or

possessed for the purposes of issue, in the

ordinary course of a business (whether or not

carried on by him, the principal purpose of

whi ch waste—provi-dethe serviceof issuing—or

receiving and issuing materials provi dedte—him

by ot hers;

4% W take the view that a person should be carved out from the general
prohi bition under clause 109(1). anong other conditions, if the contents
of the advertisenent, etc were wholly devised by “another person”
(instead of only if the contents of the advertisenent., etc were wholly
devised by “his custoner or a person acting on behalf of that
custoner”), as the first person’s position as a “nere conduit” renmains
irrespective of who (other than hinself, his enployees or agents)
devised the contents of the advertisenent. The proposed anendnent to
clause 109(5)(b) is to reflect this accordingly. See footnote (25).

Member s consider ed thisamendment and did not propose further changes at the meeting on 29 June
2001.

47 The proposed anendnents are primarily to make it clear that the nere
conduit carve-out would also be available to enployees or agents of a
person carrying out business of a nere conduit nature, provided that
they can thenselves satisfy the various prescribed conditions. See
footnote (26). Membersconsidered this amendment and did not propose further changes at
the meeting on 29 June 2001.

“ _Further technical drafting amendments are proposed in the light of the drafting comments made by
some M ember s at the Bills Committee meeting on 29 June 2001.
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i Y busi ;
the contents of the advertisenent or document
(as the case may be) were whollydevised-bya

g I ) behal f
of a custormer of his and not, wholly or

partly, devised -

(i) where the business was carried on by

him by hinself or any officer,

enpl oyee or agent of his; or

(ii) where the business was not carried on

(c)

by him by hinself: and

for the purposes of the issue -

(i) where the business was carried on by

him he or any officer, enployee or

agent of his: or

(ii) where the business was not carried on

by him he,

S e : ik ded_i

L ati I I . I E
thecase may-—bhe)was-—such-that-he— did not

select, add to, nodify or otherw se exercise

control over the contents of the adverti senent
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or docunment (as the case nmay be) —pror—to-its
. ot
49%nd 5pG) A person shall not be regarded as conmitting an

of fence under subsection (1) in—+respeet—ofby reason only that

he issues by way of live broadcast, or has in his possession

for the purposes of issue by way of |ive broadcast, any

advertisenent or docunent referred-to-in-subsection {1} {a)or
o)y —+—
(a) he was a broadcaster;if —

(ba) the advertisenent or docunent (as the case may

be) was breoadecasttHve by himas—a
broadecasterso i ssued, or possessed for the

pur poses of issue, in the ordinary course of

t he busi ness of a broadcaster (whether or not

he was such broadcaster);
i d i f I £ 4
advertisenent—or docunent {as-the case-nmay(h)

the contents of the adverti senment or

docunent (as the case may be) pror—toits

4% The proposed anendnents are primarily to make it clear that the nere

conduit carve-out for a broadcaster would also be available to his
enpl oyees or agents carrying out the broadcaster’s business of a nere
conduit nature, provided that they thenselves can satisfy the various
prescribed conditions and had reasonable grounds to believe that the
broadcaster had acted in accordance with the terns and conditions of its
licence, and with the relevant code of practice or guidelines. See
footnote (29). Membersconsidered this amendment and did not propose further changes at
the meeting on 29 June 2001.

® _Further technical drafting amendments are proposed in the light of the drafting comments made by
some M embers at the Bills Commi ttee meeting on 29 June 2001.
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broadecast—andwere not, wholly or partly,

devi sed —

(i) where he was the broadcaster, by

hi nself or any officer, enployee or

agent of his:; or

(ii) where he was not the broadcaster, by

hi nsel f;

(c) for the purposes of the issue -

(i) where he was the broadcaster, he or

any officer, enployee or agent of

his: or

(ii) where he was not the broadcaster, he,

did not select, add to, nodify or otherw se

exercise control over the contents of the

adverti senment or docunent (as the case may be):

and

(d) he-has—in relation to the broadcast -

(i) where he was the broadcaster, the

broadcasterhe; or

(ii) where he was not the broadcaster, he

beli eved and had reasonabl e grounds

to believe and did believe that the

br oadcast er

_broadecast— acted in accordance with the terns

and conditions of the licence (if any) by which

hehe or the broadcaster (as the case nmay be)
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(7) It

becane entitled to broadcast as a broadcaster

and with any code of practice or guidelines
(however described) issued under or pursuant to
t he Tel ecommuni cati ons O di nance (Cap. 106) or
t he Broadcasting Ordi nance (48 of 2000) and

applicable to himor the broadcaster (as the

case nmay be) as a broadcaster.

is a defence to a charge for an offence under

subsection (1) for the person charged to prove that he took

al |

reasonabl e steps and exercised all due diligence to avoid

t he conm ssion of the offence with which he is charged.

Division 3 - M scell aneous

110. Submi ssion of information to Conm SSion

(1) A person that is -

(a)
(b)

an aut horized financial institution;
an exenpted body or, in the case of a wholly

owned subsidiary specified in item 115>'of Part

4 of Schedul e 4 but incorporated outside Hong

51

Referencein Part 4 of Schedule 4 updated as a consequential change. Seethefootnoteto Schedule4.
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Kong, an authorized representative of that
subsi di ary;
(c) a nmultilateral agency or an authorized
representative of that agency; or
(d) a bank incorporated outside Hong Kong or an
aut hori zed representative of that bank,
commts an offence if he fails, within 10 busi ness days, or
such | onger period as is prescribed by rul es nade under
section 384 for the purposes of this subsection, after the
i ssue of any advertisenent, invitation or docunment referred to
in section 102(3)(e), (f) or (g) by the authorized financi al
institution, the exenpted body or the wholly owned subsidiary,
the nultilateral agency or the bank (as the case may be), to
submt to the Conm ssion such information in respect of the
advertisenent, invitation or docunent as is prescribed by the
rul es.

(2) A person who commts an offence under subsection (1)
is liable on conviction to a fine at level 5 and, in the case
of a continuing offence, to a further fine of $5,000 for every
day during which the offence conti nues.

(3) In subsection (1), "authorized representative" (
), inrelation to the issue of any advertisenent,

invitation or docunent, neans -
(a) in the case of a wholly owned subsidiary

specified in item 1153 of Part 4 of Schedule 4
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but i ncorporated outside Hong Kong, the |isted
corporation of which it is the subsidiary; or

(b) in the case of a nultilateral agency or a bank
i ncor porat ed outsi de Hong Kong, a person
resident in Hong Kong who is authorized by the
agency or the bank (as the case may be) to act
on behalf of the agency or the bank (as the

case may be) in respect of that issue.

111. Service of notices, etc. on approved persons®?
_(1) Notwi thstanding section 386, any netice—decision,

witten notice, decision or direction or other docunent

(however described) required under this O dinance to be issued

to—or served (however described) to or on an approved person

by the Comm ssion shall for all purposes be regarded as duly
i ssued or served only if —
(a) it is delivered to himby hand; or
(b) it is -
(i) left at, or sent by post to, the |ast
addr ess;
(i) sent by facsimle transmssion to the
| ast facsimle nunber; or
(iii) sent by electronic nmail transm ssion

to the |l ast electronic nail address,

%2 Minor technical drafting amendment.
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shown by the particulars of which the

Conmi ssion is informed in respect of the
approved person for the purposes of section
103(2)(b) or 104(2)(b) (as the case may be).

(2) Were a notice, decision, direction or other
docunent (however described) is regarded as duly issued te—or
served to or on an approved person under subsection (1)(b), it
shall for all purposes be regarded as issued toe—or served to
or_on the approved person, and as conming to his notice, at the
time when —

(a) where it is left at an address, it is so left
at that address;

(b) where it is sent by post to an address, it
woul d in the ordinary course of post be
delivered to that address;

(c) where it is sent by facsimle transmssion to a
facsimle nunber, it would in the ordinary
course of transm ssion by facsimle be received
at that nunber; or

(d) where it is sent by electronic nai
transm ssion to an electronic mail address, it
woul d in the ordinary course of transm ssion by

electronic mail be received at that address.
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112. Anendment of Schedul es—4—and5_4°3

(1) The Financial Secretary nmay, by notice published in
the Gazette, anend Part 1 of Schedul e 4.

(2) The Comm ssion may, after consultation with the
Fi nanci al Secretary, by notice published in the Gazette, anend

Parts 2, 3- 4 and 5 of Schedul e 4.

publi-shedinthe Gazette —anmend—Schedule 552

53 Schedule 5 deals with offers by intermediaries for dealing in or
advi sing on securities under clause 108. Wth the relocation of clause
108 to Part VII on business conduct of internediaries, the enpowering
provi sion to anend Schedule 5 has also been relocated to Part VIl. See

footnote 4. Members considered this amendment and did not propose further changes at the
meeting on 29 June 2001.
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Annex 2

SCHEDULE 4 [ss. 101, 102, 110
& 112 & Sch. 9]

OFFERS OF | NVESTMENTS

PART 1

SUM SPECI FI ED FOR PURPCSES OF SECTI ON
102(3)(f)(i) AND (g) OF TH S ORDI NANCE

$1 mllion or its equivalent in any foreign currency.

PART 2

| NSTRUVENTS SPECI FI ED FOR PURPCSES OF
SECTI ON 102(3) (g) OF THI'S ORDI NANCE

1. A bill of exchange within the neaning of section 3 of the Bills

of Exchange Ordi nance (Cap. 19).

2. A prom ssory note within the neani ng of section 89 of the Bills

of Exchange Ordi nance (Cap. 19).

3. Any ot her i nstrunment whi ch evi dences an obligationto pay a stated
amount to bearer or to order, onor beforeafixedtine, with or w thout
i nterest, being aninstrunent by the delivery of which, with or wi t hout
endorsenent, the right to receive that stated anount, with or w thout
interest, istransferabl e (and, i nthe case of any suchinstrunment whi ch
is aprescribedinstrunent by virtue of paragraph (a) of the definition
of "prescribedinstrunment” in section 137B(1) of the Banki ng O di nance
(Cap. 155), such instrunent includes any right or interest referred

to in paragraph (b) of that definitioninrespect of suchinstrunent).



1

PART 4

EXEMPTED BCDI ES

31— The Governnment.

2—Any District—GCouneil-?

1

As set out inFootnote 4 to Part |V, thedefinitionof “nmultilateral agency” woul d

be relocated to Schedule 1. This Part of the Schedule would al so be rel ocated
to Schedule 1 for simlar reason. Membersconsidered this amendment and did not propose

further changesat the meeting on 29 June 2001,

At the tine when the Provision of Minicipal Services (Reorganization) Bill was

considered at the LegCo, it was noted that the District Councils Ordi hance does
not provide for the District Councils to issue any investnent instrunent.
Accordingly, thereferenceto“District Councils” shouldberenbved as an exenpt ed
body in respect of the issue of investnent instrunents. Members considered this
amendment and did not propose further changes at the meeting on 29 June 2001.
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2. 3——Hong Kong Housing Aut hority.
3. 4—Airport Authority?

4. 5. Kow oon- Canton Rai | way Cor porati on.

s . o | 4
5. 7—LandDeveloprent—CorporationUrban Renewal Aut hority’.
6. 8———Hong Kong Export Credit Insurance Corporation.

99— TFhe Hong—Kohg—tndustri-al—Estates—Corporation—"°
7. 10— Hong KongtndustrialTechnology-CentreHong Kong Sci ence and

Technol ogy Parks Cor por ati on2.

8. 31— —Hong Kong Productivity Council.

9. 12— Hong—Kong—Fouri-st—Asseci-ati-onHong Kong Touri sm Boar d®.
10. 13—Hong Kong Trade Devel opnent Council .

. : | o 6
11. 15—Any ot her corporation which has any of its shares |isted and

any wholly owned subsidiary of such a corporation, whether

i ncorporated in Hong Kong or el sewhere.

85 Membersasked at the meeting on 9 February 2001 why the Airport Authority wasincluded as an exempted
body and why the L egislative Council was not. Our consideration isthat the Authority is wholly owned by

the Government and its power to raise funds is already subject to specific safeguards under the Airport
Authority Ordinance. The guestion of including the L egidative Council as an exempted body does not

arise asit does not perform any fund raising duties.

4 Asthe“MTR Corporation Limited is now a listed company and falls within item 11, separate exemption
statusisnot necessary.

5 Update of references in accordance with the change of names and/or nerger of the
various bodi es. Members consider ed this amendment and did not propose further changes at the

meseting on 29 June 2001.

® At the meeting on 29 June 2001, we undertook to consult within the Administration on the retention of the

statutory bodies as” exempted bodies’. The amendment r eflects the outcome of the consultation.
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PART 5

SUM SPECI FI FOR PURPCSES OF DEFI NI TI ON OF " RELEVANT
CONDI TI ON' I N SECTI ON 102(13) OF TH S ORDI NANCE

$100 million or its equivalent in any foreign currency.



