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Annex

BANKI NG ( AMENDMENT) BI LL 2000

A BILL
To

Amend t he Banki ng Ordi nance.

Enacted by the Legislative Council.

1. Short title and commencenent

(1) This Ordinance nmay be cited as the Banking (Amrendnent)
O di nance 2000.

(2) This Odinance shall cone into operation on a day to be
appointed by the Secretary for Financial Services by notice

publ i shed in the Gazette.

2. I nterpretation
Section 2(1) of the Banking Odinance (Cap. 155) is anmended
by addi ng -

"" declarati-on—of exenptioncertificate of registration"! (——

—_ ) means a declarationofexenptioncertificate of

regi stration ( ) —

(a) granted under section 118 of the Securities

! To define the term “certificate of registration” : the concept of “exempt authorized institution” will

be replaced by “registered institution” in the Securities and Futures Bill to better reflect the policy
intention that such institutions are subject to a whole range of regulatory requirements and

disciplinary sanctions. Consequential amendments need to be made in this Bill for consistency.
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and Futures O dinance ( of 20082); and
(b) which is in force;
"executive officer" ( ), inrelation to an—exenpt

authorized-a reqgistered? institution, nmeans an executive

of ficer appointed under section 71D in respect of the

institution;

i I el . : on:
“Qpportunity of being heard” ( ) neans a reasonabl e

opportunity of being heard:”?®

"registered institution"* ( ) neans an authori zed

institution —

(a) to which section 25(a) or 32 of Schedule 9 to

the Securities and Futures O dinance ( of

2 All references to “exempt_authorized institution” in this Bill will be replaced by “registered

institution”, which isin line with the changes to the SF Bill.

® The term “ reasonable opportunity of being heard” is used generally in the Securities and Futures Bill while
“opportunity of being heard” is generally used in the Banking Ordinance. This amendment clarifies that the
two terms carry the same meaning._M ember s consider ed this amendment and did not propose any
further changes at the meeting on 14 September 2001

* Todefine “registered institution” to replace the definition of “exempt authorized institution”.
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2002) applies; or

(b) granted a certificate of registration;

"regul ated activity" ( ), inrelation to an—exenpt

aut-horized-a registered® institution, neans a regul at ed

activity —
(a) wthin the neaning of Schedule 1 to the
Securities and Futures O di nance ( of
20020); and
(b) in respect of which the institution is

regi st ered® exenptedfromthe regquirenent—to
hold a licence —

(i) wthi-n—theneaning—ofthatSchedule;-

(+H)>—to carry on the activity; and

(ii+) by virtue of —
(A) in the case of an institution
falling wthin paragraph (a) of
t he definition of

" exenptr egi st er ed’—authorized

institution", section 25(a) or
32 of Schedule 9 to the

Securities and Futures

° Consequential changes to the definition of “regulated activity” is necessary since the concept of

“exempt authorized institution” isreplaced by “registered institution”.

® Same as Footnote (5) above.

”_Same as Footnote (5) above.
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Ordi nance ( of 20029);
(B) in any other case, the
el . : .

certificate of regqgistration®

granted to it;

"Securities and Futures Conm ssion" ( ) neans the

Securities and Futures Conmi ssion referred to in the
Securities and Futures O di nance ( of 20029);

"Securities and Futures O di nance ( of 20020)" (
(20020~ )) nmeans the Ordinance with that

short title enacted after the introduction of the
Banki ng (Amendnent) Bill 2000 into the Legislative

Counci | ;".

3. Functions of Mnetary Authority
Section 7(2) is anended —
(a) in paragraph (e), by repealing "and" at the end;
(b) in paragraph (f), by repealing the full stop and
substituting "; and";
(c) by adding -
"(g) take all reasonable steps to ensure that
any banki ng busi ness, any busi ness of
t aki ng deposits, or any other business,

carried on by an authorized institution

8 Thereference to “declaration of exemption” isreplaced by “certificate of registration”.
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is carried on —

(i)

(i)

with integrity, prudence and
the appropriate degree of
pr of essi onal conpetence; and
in a manner which is not
detrinental, or likely to be
detrinmental, to the interests
of depositors or potenti al

depositors.".

4. Regi ster of authorized institutions,

etc.

Section 20 is anended -

in paragraph (e),

by repealing "and" at

(a) in subsection (1) -
(i)
the end;
(ii) by adding —
" (ea)

in the case of an—exenpt
authorized-a registered®

institution, and not |ater
than 12 nonths after the
commencenent of this
par agraph —

(i)

t he nane and

9

All references to “ exempt authorized institution” in the Bill arereplaced by “ registered institution”.
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busi ness address of
every rel evant
i ndi vi dual ;

(i1i) the capacity in
whi ch every rel evant
i ndividual is
enployed engaged® in
relation to a
regul ated function
in a regul ated
activity; and

(ii1) the date on which
every rel evant
i ndi vi dual was—se
enployed first so
engaged®; and";

(b) by repealing subsections (3) and (4) and
substituting —
"(3) The Mnetary Authority may require

an authorized institution (including an

10 Amendment in response to market comments : front-line staff of register ed exempt-authorized
institutions may not necessarily have an “ employment” relationship with the institutions concerned.

M ember s consider ed this amendment and did not propose any further changes at the meeting on 14
September 2001.

1 Same rationale as Footnote (102) above._M ember s consider ed this amendment and did not propose
any further changes at the meeting on 14 September 2001.
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authorized institution seeking to be an—exenpt

authorized-a registered institution) or |ocal

representative office to submt such
information for the purposes of subsection (1)
as he may reasonably require in order to
mai ntain the register in so far as it relates
to that authorized institution or |ocal
representative office, as the case may be, and
such information shall be submtted within
such period and in such manner as the Monetary
Aut hority may require.
(4) \Wiere any information submtted to
the Monetary Authority under subsection (3)
changes subsequent to the subm ssion, the
aut horized institution or local representative
of fice which submtted the information shal
give notice in witing to the Mnetary
Aut hority of such change -
(a) subject to paragraph (b), not
| ater than 21 days after such
change t akes pl ace;
(b) where subsection (1)(ea) is
applicable, within 7 business
days after such change takes

pl ace.

12 All references to “ exempt authorized institution” in the Bill are replaced by “ registered institution”.
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(4A) For the purposes of enabling any
menber of the public to ascertain whether a
person he is dealing wwth is a rel evant

individual in relation to an—exenpt—authorized

a reqgistered®® institution and, if so, the

capacity in which the relevant individual is

enployed—engaged™ in relation to a regul ated

function in a regulated activity and the date
on which the rel evant individual was-se

enployed first so engaged®™, the information

contained in the register under subsection
(1)(ea) shall be nmade available to public
i nspection under subsection (5).

(4B) Wthout prejudice to the generality

of any other provisions of this section, the

Monetary Authority shall cause the reqister,

to the extent to which it relates to

subsection (1)(ea), to be nade available to

public inspection in the formof an on-line

1

3 All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.

4" Same rationale as Footnote (102) above._M embers consider ed this amendment and did not propose
any further changes at the meeting on 14 September 2001.

> Same rationale as Footnote (102) above._M ember s consider ed this amendment and did not propose
any further changes at the meeting on 14 September 2001.
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record. *%":

(ba) in subsection (5), by repealing “Any” and

substituting “Subject to subsection (5A), any”;

(bb) by adding —

“(5A) The fee nentioned in subsection (5)

shall not be payable in the case of an

inspection, or the obtaining of a copy or an

extract, nmentioned in that subsection where —

(a) the inspection is made by the use of

an _on-1line nedi um

(b) the copy or extract is obtained by

t he use of an on-line medium”:?Y

(c) in subsection (7), by repealing "a bank, deposit-
t aki ng conpany or restricted |licence bank"™ and
substituting "an authorized institution";

(d) in subsection (8) -

(i) Dby repealing "bank, |ocal representative

% To add a new subsection (4B) requiring the register of securities staff to be made available on-line

for public inspection. This requirement is the same as that under the new clause 133(7) of the

Securities and Futures Bill added in the light of the comments of some M embers.

1" Section 20(5) of the Banking Ordinance currently provides that the public may, on payment of the

fee specified in the Second Schedule, inspect the register maintained by the Monetary Authority or
obtain a copy of an entry/extract from the register. or inspect or obtain a copy of or an extract from
any document lodged under section 15(2)(a) of the Ordinance. The intention isthat this fee payment

requirement should not apply to cases where the act of inspection or obtaning a copy is conducted
through an on-line medium. In other words, the public will not be required to pay a fee to inspect the

on-line securities staff register to be maintained under the proposed subsection (4B) — see the previous

footnote.
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of fi ce, deposit-taking conpany or
restricted |licence bank" and substituting
“aut hori zed institution or |ocal
representative office"

(1i) by repealing "bank, deposit-taking
conpany or restricted |icence bank" and
substituting "authorized institution”;

(e) by adding -
"(9) It is hereby declared that -

(a) the fact that an authorized
institution falls within
section 26{a)—o+33-25(a) or
32" of Schedule 9 to the
Securities and Futures
Ordi nance ( of 20029) is not
a ground for the institution to
fail to conply with a
requi renment under subsection (3)
seeki ng the subm ssion of
information for the purposes of

subsection (1)(ea), and

18 Sections 25(a) and 32 of Schedule 9 to the Securities and Futures Bill are more relevant in this context
since the two sections are related to institutions. Sections 26(a) and 33, on the other hand, are related to

individuals._Member s consider ed this amendment and did not propose any further changes at the

meeting on 14 September 2001.
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(b)
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subsections (4), (7) and (8)
shal | be construed accordingly;
the fact that a rel evant
individual falls within section
26(a) or 33 of Schedule 9 to
the Securities and Futures

O di nance ( of 20020) shal
not prohibit the inclusion in
the register of any information
referred to in subsection
(1)(ea) relating to the

i ndi vi dual .

(10) In this section —

t han —
(a)
(b)

( ) neans any day ot her

a public holiday; or

a gale warning day or a bl ack
rai nstorm warni ng day as
defined in section 71(2) of the
I nterpretati on and Ceneral

Cl auses Ordi nance (Cap. 1);

to—a regulated activity—npans—any
: . ot I I i oy




Page 12

ity

"regul ated function" ( ), in relation

to a requlated activity carried on as a

busi ness by a reqgistered institution?®,

neans any function perfornmed for or on

behalf of or by an arrangenent with the

institution relating to the requl at ed

activity, other than work ordinarily

performed by an accountant, clerk or

cashier:?

: . | it

"rel evant individual" ( ), inrelation to

a reqgistered institution, neans an

19 All references to “ exempt authorized institution” in the Bill are replaced by “ registered institution”.

% Technical amendment : to adopt the same definition as in clause 113 of the Securities and Futures Bill.

M ember s consider ed this amendment and did not propose any further changes at the meeting on 14

September 2001.
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individual who perforns for or on behalf

of or by an arrangenent with the

institution any requlated function in a

requl ated activity.”.?

5. Secti on added

The following is added in Part X —

{a)—a-statenentof the reasonsforwhich the

2 Technical amendment : same rationale as in Footnote (102) above._M ember s considered this

amendment and did not propose any further changes at the meeting on 14 September 2001.
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“58A. Disciplinary action in respect of relevant individuals

(1) Where —

(a) a relevant individual is, or was at any tine,

guilty of m sconduct; or

(b) the Monetary Authority is of the opinion that a

relevant individual is not, or has ceased to be,

a fit and proper person in his capacity as that

type of relevant individual,

then the Monetary Authority may, after consultation with

the Securities and Futures Comm ssion —

(c) renove all or part of the individual’s rel evant

particulars fromthe reqister: or

(d) suspend all or part of the individual’s

rel evant particulars fromthe register for such

period or until the occurrence of such event as

t he Monetary Authority specifies.

# The original s.58A relates to the power of the Monetary Authority to reprimand relevant individuals. As
mentioned in Paper No. 8D/01 issued on 28 May 2001, we proposed that the power be vested with the
Securities and Futures Commission under Part 1X of the Securities and Futures Bill (now in the new clause
189A)._Members consider ed this amendment and did not propose any further changes at the meeting
on 14 September 2001.

2 Asadisciplinary action against front-line securities staff of register ed exempt-adtherized-ingtitutions
where such staff have been found guilty of misconduct or no longer fit and proper, it is proposed that the
Monetary Authority should be empowered to take all or part of the particulars of such securities staff off the
register, or to suspend al or part of such particulars from the register, to be maintained by the Monetary

Authority under section 20(1)(ea) of the Banking Ordinance. This effectively amounts to revocation and
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(2) Wthout limting the generality of subsection (1)

or the operation of any other provisions of this Odinance,

for the avoidance of doubt it is hereby declared that the

Monetary Authority may exercise his power under that

subsection wholly or partly on the basis of information

disclosed to the Monetary Authority by the Securities and

Fut ures Commi ssion, and whether or not the information arises

froman investigati on under section 175 of the Securities and

Fut ures O di nance ( of 2002).%

(3) The Monetary Authority shall not exercise his power

under subsection (1) against a relevant individual w thout

first giving the individual an opportunity of being heard.®

(4) Where the Monetary Authority decides to exercise

hi s power under subsection (1) against a relevant individual,

the Monetary Authority shall informthe individual of his

suspension of the staff from conducting regulated activities on behalf of the register ed exempt-autherized
institution concerned, and is equivalent to the same disciplinary sanction against licensed representatives of
alicensed corporation on the same grounds under clause 187 of the Securities and Futures Bill._Members

consider ed this amendment and did not propose any further changes at the meeting on 14 September
2001.

# This subsection ensures that the Monetary Authority, in exercising his revocation/suspension power

against front-line securities staff of a registered institutionan-exempt-At, can rely on information provided
by the SFC, e.g. the findings of an SFC investigation._M ember s consider ed this amendment and did not

propose any further changes at the meeting on 14 September 2001.

% Procedural requirement : same as that under the new clause 191(1) of the Securities and Futures Bill.
Member s considered this amendment and did not propose any further changes at the meeting on 14
September 2001.
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decision to do so by notice in witing served on him and the

notice shall include —

(a) a statenent of the reasons for which the

decision i s nade;

(b) the tinme at which the decision is to take

effect: and

(c) in so far as applicable, the duration and terns

of the renpval or suspension of particulars

fromthe reqgister to be inposed under the

deci si on. %

(5 Wthout prejudice to the exercise of any powers by

the Securities and Futures Conmmi ssion under the Securities

and Futures Ordi nance ( of 2002), the Monetary Authority

may nmake such recommendations to the Securities and Futures

Conmi ssion _concerning any relevant individual in respect of

the exercise of the power under section 189A or 190 of that

O di nance as he consi ders appropriate.?

(6) In this section —

“m sconduct” ( ), inrelation to a rel evant individual,

% Procedural requirement : same as that under the new clause 191(2) of the Securities and Futures Bill.

Member s considered this amendment and did not propose any further changes at the meeting on 14
September 2001.

2T A new subsection added to enable the Monetary Authority to make recommendations to the SFC in
respect of front-line staff of reqgistered institutionsexempt-Ats. A similar provision has been added to the
Securities and Futures Bill (the new clause 189A(7)) to enable the SFC to make similar recommendations to

the Monetary Authority._M embers consider ed this amendment and did not propose any further
changes at the meeting on 14 September 2001.
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nmeans —
(a) a contravention of any of the rel evant
provisions, within the neaning of Schedule 1 to
the Securities and Futures O dinance ( of
2002), which are applicable to the individual;
or
(b) an act or om ssion of the individual relating
to the carrying on of any regulated activity —
(i) by the registered® institution in
relation to which the individual is a
rel evant individual; and
(ii) which, in the opinion of the Mnetary
Authority, is or is likely to be
prejudicial to the interest of the
investing public or to the public
interest
and “quilty of m sconduct” ( ) shall be
construed accordingly;?
“relevant individual” ( ) neans rel evant individual

within the neaning of section 20(10):

2 All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.

# To define misconduct in this context, which is the definition specified in section 186(1) of the Securities
and Futures Bill as applied to front-line securities staff of registered institutionsexempt-Ads._Members

consider ed this amendment and did not propose any further changes at the meeting on 14 September
2001.
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“rel evant particulars” ( ), inrelation to a rel evant

individual, neans the information contained in the reqister

under section 20(1)(ea) in relation to the individual.”

Secti on added

The followi ng is added -

"59B. Notification by authorized
institution of end of
financial year, etc.
(1) An authorized institution shall -

(a) in the case of an institution which was
aut hori zed before the commencenent of this
section, not later than 1 nonth after that
comencenent ;

(b) in any other case, not later than 1 nonth
after the date on which it was authori zed,

give notice in witing to the Monetary Authority of the date
on which its financial year ends.
(2) An authorized institution shall not -

(a) alter the date on which its financial year
ends as specified in its notice under
subsection (1) except with the approval under
subsection (3)(a) of the Monetary Authority;

(b) have its financial year exceed 12 nonths
except with the approval under subsection
(3)(b) of the Monetary Authority.

(3) The Monetary Authority may, on the application of
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an aut horized institution, by notice in witing served on the
institution —

(a) approve an alteration of the date on which its
financi al year ends subject to such conditions
as the Monetary Authority thinks fit specified
in the notice;

(b) approve a financial year of nore than 12
months for the institution subject to such
conditions as the Monetary Authority thinks
fit specified in the notice.

(4) Every director and every manager of an authorized
institution which contravenes subsection (1) or (2), or any
condition specified in a notice under subsection (3), conmts
an offence and is liable —

(a) on conviction upon indictnment to a fine at
tier 7 ahd—toinprisonment—for2years—and,
in the case of a contravention of subsection
(1), to a further fine at tier 3 for every day
for which the institution fails to give the
notice required under that subsection to the

Monetary Authority; or

% The imprisonment arrangement is deleted in response to market comments. Thisisin line with the
penalty level for a similar offence under the Banking Ordinance, e.g. failure to publish audited annual
accounts under section 60(3) of the Banking Ordinance. Thisis aso in line with the arrangement in the
Securities and Futures Bill._Members consider ed this amendment and did not propose any further
changes at the meeting on 14 September 2001.



Page 22

(b) on summary conviction to a fine at tier 5 and
to—iApri-sonment—for—6—months—3tand, in the case
of a contravention of subsection (1), to a
further fine at tier 2 for every day for which
the institution fails to give the notice
requi red under that subsection to the Mnetary

Aut hority.".

7. Returns and infornmation to be submtted
to the Monetary Authority

Section 63(3A)(b)(iii) and (3E) is repeal ed.

8. Secti on added
The following is added —
"63A. Auditor to report to Monetary Authority
any matter which adversely affects
financial position of authorized
institution to material extent
(1) Were a person in the course of performng his
duties as an auditor appointed under -
(a) section 59(2) or 63(3) or (3A); or
(b) section 131 of the Conpani es O di nance (Cap.
32),
becones aware of a matter which, in his opinion, adversely

affects the financial position of an authorized institution

to a material extent, he shall, as soon as is reasonably

31 Same rationale as Footnote (3046) above._Member s consider ed this amendment and did not propose

any further changes at the meeting on 14 September 2001.
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practicable after he becones aware of the matter, submt to
the Monetary Authority a report in witing on the nature of
the matter and the reason why he is of that opinion.

(2) Inrelation to any authorized institution
i ncor porat ed outsi de Hong Kong, subsection (1) shall only
apply to its principal place of business in Hong Kong and its
| ocal branches, and shall do so as if that principal place of
busi ness and those branches were collectively a separate

aut hori zed institution.".

8A. Secti on added

The following is added —

“63B. Auditors of registered®
institutions to submt report
to the Monetary Authority
in certain cases

Wiere a person in the course of performng his

functions as an auditor —

(a) appoi nted under —

(i) section 59(2) or 63(3) or (3A); or

(ii) section 131 of the Conpanies Odinance
Cap. 32); and

(b) inrelation to a reqgistered institution®,

32 All references to “ exempt authorized institution” in the Bill are replaced by “ register ed institution”.

3

3 All referencesto exempt authorized institution” in the Bill are replaced by “ registered institution”.
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becones aware of a matter that, in the opinion of the

person, is a matter that constitutes on the part of the

institution a failure to conply with any prescribed

requirenents within the neaning of section 153 of the

Securities and Futures Ordi nance ( of 2002) (but

excludi ng any requirenents under section 145 of that

O di nance or of rules made under that section), then he

shall, as soon as reasonably practicable after he

becones aware of the nmatter, subnit to the Mnetary

Authority a report in witing on the matter.”?3,.

9. Secti ons added

The foll ow ng are added -

"71C. Executive officers of registered®exenpt—authorized

institutions require Mnetary
Aut hority's consent

(1) Subject to sections 71E and 71F, no person shall -

(a) becone an executive officer of an—exenpt

authorized-a reqgistered® institution wthout

the consent in witing of the Mnetary

Aut hori ty;

% A new section added which, together with the proposed section 63A, have the same legislative effect as

the reporting requirements under clause 153 of the Securities and Futures Bill._Member s considered this

amendment and did not propose any further changes at the meeting on 14 September 2001.

3 All references to “ exempt authorized institution” in the Bill are replaced by “ register ed institution”.

% All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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(b) if he becomes such executive officer wthout
such consent, act or continue to act as such
executive officer wthout such consent;

(c) fail to conply with a condition attached under
subsection (2)(b) or (5) as such condition is
in force fromtine to tinme; or

(d) act or continue to act as such executive
of ficer after such consent has been w t hdrawn
under subsection (4).

The Monetary Authority —

(a) shall refuse to give consent under subsection
(1) unless the Monetary Authority is satisfied

that the person concerned —

TR Y I I
: T o

officer—

(i) is a fit and proper person to be an

executive officer of the reqistered®

institution concerned; and

3

" All referencesto exempt authorized institution” in the Bill are replaced by “ registered institution”.
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(ii) has sufficient authority within the

institution to be such executive

of ficer;?*
(b) may give consent under subsection (1) subject
to such conditions as the Monetary Authority
t hi nks proper to attach thereto.

(3) Were the Monetary Authority gives consent, or
refuses to give consent, under subsection (1), he shall as
soon as i s reasonably practicable thereafter give notice in
witing —

(a) in the case of the consent, to the person

concerned and the exenpt—authorized

regi stered® institution concerned and

speci fying any conditions attached to the
consent ;
(b) in the case of the refusal, to the person

concerned and t he exenpt—authorized

reqgi stered* institution concerned and

% The original subsection (2)(a)(ii) specifies that the Monetary Authority should take into account the
competence of an applicant to carry out the duties of an executive officer in addition to taking a view on
whether the applicant is afit and proper person. Thisis not necessary since the “fit and proper” criteria
already cover the concept of “ competence” (see clause 128(1)(c) of the Securities and Futures Bill). This

amendment is intended to remove the unnecessary overlap._M ember s consider ed this amendment and

did not propose any further changes at the meeting on 14 September 2001.

3 All references to “ exempt authorized institution” in the Bill are replaced by “ registered institution”.

4

° All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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speci fying his reasons.

consent*

(4) \Were —

*1 Original section replaced by a more elaborate section on the revocation/suspension of consent granted to

an executive officer : see the new subsections (4) to (4D) below._M ember s consider ed this amendment

and did not propose any further changes at the meeting on 14 September 2001.
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(a) an executive officer is, or was at any tine,

guilty of m sconduct; or

(b) the Mnetary Authority has ceased to be

satisfied that an executive officer of a

registered institution —

(i) is afit and proper person to be

such type of officer; or

(ii) has sufficient authority within the

institution to be such officer,

then the Monetary Authority may, after consultation with the

Securities and Futures Conmi ssion, by notice in witing

served on the officer and the institution —

(c) withdraw the consent; or

(d) suspend the consent for such period or until

the occurrence of such event as the Mbnetary

Aut hority specifies.?

(4A) Wthout limting the generality of subsection (4)

or the operation of any other provisions of this Odinance.

for the avoi dance of doubt it is hereby declared that the

Monetary Authority may exercise his power under that

2 1t is proposed that the Monetary Authority should be empowered to revoke or suspend the consent granted
to an executive officer where such an officer is found guilty of misconduct or is no longer a fit and proper
person. Thisis equivalent to the suspension and revocation of an approval granted to a responsible officer of
a licensed corporation on the same grounds under clause 187 of the Securities and Futures Bill._Members

consider ed this amendment and did not propose any further changes at the meeting on 14 September
2001.
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subsection wholly or partly on the basis of information

di sclosed to the Monetary Authority by the Securities and

Fut ures Conm ssion, and whether or not the infornation arises

froman investigati on under section 175 of the Securities and

Fut ures Ordi nance ( of 2002).%*

(4B) The Mbnetary Authority shall not exercise his power

under subsection (4) against an executive officer wthout

first giving the officer an opportunity of being heard.*

(4C) Wiere the Mnetary Authority decides to exercise

hi s power under subsection (4) against an executive officer,

the Monetary Authority shall informthe officer of his

decision to do so by notice in witing served on him and the

notice shall include —

(a) a statenment of the reasons for which the

decision i s nmade;

(b) the tinme at which the decision is to take

effect; and

(c) in so far as applicable, the duration and

terms of the withdrawal or suspension of the

*® This subsection ensures that the Monetary Authority, in exercising his revocation/suspension power
against an executive officer, can rely on information provided by the SFC, e.g. the findings of an SFC
investigation._M ember s consider ed this amendment and did not propose any further changes at the
meeting on 14 September 2001.

* Procedural requirement : same as that under the new clause 191(1) of the Securities and Futures Bill.

Member s considered this amendment and did not propose any further changes at the meeting on 14
September 2001.
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consent to be inposed under the decision.®

(4D) Wthout prejudice to the exercise of any powers by

the Securities and Futures Conmmi ssion under the Securities

and Futures Ordi nance ( of 2002), the Monetary Authority

may nmake such recomendations to the Securities and Futures

Conmi ssi on _concerni ng any executive officer in respect of the

exercise of the power under section 189A or 190 of that

O di nance as he consi ders appropriate.“

(5) \Were the Monetary Authority —

(a) has decided that he is satisfied that
conditions need to be attached to a consent
gi ven under subsection (1), or that conditions
attached to any such consent need to be
amended,;

(b) has given to the executive officer not |ess
than 7 days' advance notice of his decision,
speci fying his reasons, and acconpani ed by a

copy of this section; and

> Procedural requirement : same as that under the new clause 191(2) of the Securities and Futures Bill.

Member s considered this amendment and did not propose any further changes at the meeting on 14
September 2001.

6 A new subsection added to enable the Monetary Authority to make recommendations to the SFC in
respect of executive officers of registered institutionsexempt-Ads. A similar provision has been added to
the Securities and Futures Bill (the new clause 189A(7)) to enable the SFC to make recommendations to the

Monetary Authority._Members considered this amendment and did not propose any further changes at

the meeting on 14 September 2001.
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(c) has taken into account any witten
representation received by himfromthe
executive officer,

the Monetary Authority may, by notice in witing served on
t he executive officer and the institution, attach conditions
to the consent, or anmend conditions attached to the consent,
as the case may be.

(6) Any person who contravenes subsection (1) conmts
an offence and is liable -

(a) on conviction upon indictnment to a fine at
tier 7 and to inprisonnent for 2 years; or

(b) on summary conviction to a fine at tier 5 and
to inprisonnment for 6 nonths,

and, in the case of a continuing offence, to a further fine

at tier 2 for every day during which the offence continues.
(7) A person shall not be regarded for the purposes of

subsection (1) as becom ng an executive officer of an—exenpt

aut-horized—a registered” institution if he is appointed to

serve as an executive officer of it -
(a) imediately on the expiration of a previous
term by himas an executive officer; and
(b) inrelation to the sanme regul ated activity as

he was such executive officer in that previous

4

" All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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term

(8 Inthis section —

“m sconduct” ( ), inrelation to an executive

officer, means —

(a) a contravention of any of the rel evant

provisions, within the neaning of Schedule 1

to the Securities and Futures Ordi nhance

( of 2002), which are applicable to the

officer;

(b) a contravention of -

(i) any conditions attached under subsection

(2)(b), or attached or anended under

subsection (5), to the consent under

subsection (1) which relates to the

officer; or

(ii) any conditions attached or anended under

section 71E(3) to the provisional consent

under section 71E(1) which relates to the

of ficer®: or

(c) an act or omssion of the officer relating to

the carrying on of any requlated activity —

* The original proposed amendment considered by Members on 14 September 2001 only mentioned

contravention of conditions attached under subsection 2(b) or attached/amended under subsection (5)

to the consent under subsection (1) as one of the grounds for misconduct. We now further propose

that contravention of conditions attached to provisional consent granted under section 71E(1) should

also be a ground of misconduct. A new paragraph (ii) is added accordingly.
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(i) by the registered institution* in

relation to which the officer is an

executive officer: and

(ii) which, in the opinion of the

Monetary Authority, is or is likely

to be prejudicial to the interest of

the investing public or to the

public interest,

and “quilty of m sconduct” ( ) shall be

construed accordingly.®°

(9) Wiere any registered institution® is, or was at any

tinme, guilty of m sconduct within the neaning of paragraph

(a), (b), (c) or (d) of the definition of “nm sconduct” in

section 186(1) of the Securities and Futures O di nance

( of 2002) as a result of the comm ssion of any conduct

occurring with the consent or connivance of, or attributable

to any neglect on the part of, an executive officer of the

institution, the conduct shall also be regarded as n sconduct

on the part of the officer, and “quilty of m sconduct” shal

4

° All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.

0 To define misconduct in this context, which is the definition specified in section 186(1) of the Securities
and Futures Bill as applied to executive officers of registered institutionsexemptAts._Members

consider ed this amendment and did not propose any further changes at the meeting on 14 September
2001.

5

1 All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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al so be construed accordingly.

71D. Appoi ntnment of executive officers

(1) Subject to section 71F, every redgistered®® exeapt

authorized-institution shall appoint not |ess than 2
executive officers —
(a) in the case of an institution —
(i) incorporated in Hong Kong, to be
responsible for directly supervising
t he conduct of the—each® business
conducted by the institution that
constitutes a regulated activity;
(1i) incorporated outside Hong Kong, to

be responsible for directly

°2 This subsection effectively applies the revised clause 186(2) of Securities and Futures Bill to executive
officers of registered institutions exempt-Ats— to render an executive officer responsible for the
misconduct committed by the registered institutions exempt-Ats-concerned under certain circumstances.

Member s considered this amendment and did not propose any further changes at the meeting on 14
September 2001.

= All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.

> At the Bills Committee meeting on 14 September 2001, members commented that it was unclear
from the original drafting whether the requirement for appointing two executive officers was based on

each regulated activity or each institution. This amendment clarifies that at least two executive
officers must be appointed for each regulated activity of a registered institution. This requirement is

the same as that in relation to responsible officers of licensed corporations. The same two executive

officers may be appointed for more than one type of regulated activities provided that they are fit and
proper for such appointment.
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supervi sing the conduct of each® the
busi ness in Hong Kong conducted by
the institution that constitutes a
regul ated activity; and
(b) each of whom shall be an i ndividual
—{ 2y —Every directorand-every manager—of —an-exenpt
hori L . . hicl I . 2

71E. Gant of provisional consent in

relation to persons seeking

Monetary Authority's consent

under section 71C(1) to be

executive officers

(1) Were a person seeks the consent under section
71C(1) of the Monetary Authority to be an executive officer
of an authorized institution, then the Mnetary Authority may,
upon the request of the person, and in his absolute

di scretion but subject to subsection (2), give provisional

consent to the person to be such executive officer.

% Samerationale as Footnote (54).

% This subsection is deleted since it creates a double penalty for the same offence : the penalty for this

offence is already provided for under clause 124(3) of the Securities and Futures Bill._M ember s consider ed

this amendment and did not propose any further changes at the meeting on 14 September 2001.
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(2) The Mnetary Authority shall refuse to give
provi si onal consent under subsection (1) to a person unless
the person satisfies the Monetary Authority that the giving
of the consent will not prejudice the interests of -

(a) depositors or potential depositors of the

regi st ered® exenpt—authorized—institution

concerned; and

(b) the investing public.
(3) The Monetary Authority may give provisional consent
under subsection (1) to a person subject to such conditions
as the Monetary Authority thinks proper to attach thereto,

and the Monetary Authority may at any tinme, by notice in

witing served on the person and the registered® exespt
authorized-institution concerned, attach conditions to the
consent or anend conditions attached to the consent, as the
case may be.

(3A) The attachnment or anendnent under subsection (3) of

conditions shall take effect at the tinme of —

(a) giving the provisional consent; or

(b) service of the notice concerned under that

subsection or at the tinme specified in the

notice, whichever is the |later,

5" All references to “ exempt authorized institution” in the Bill are replaced by “ register ed institution”.

5

8 All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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as the case may be.®®

(4) A provisional consent given under subsection (1) to

a person shall be deened to be revoked when the person and

the registered® exempt—autheorized-institution concerned are

gi ven notice under section 71C(3) of the Monetary Authority's
decision to give, or refuse to give, consent under section
71C(1) for the person to be an executive officer of the
institution.

(5) The Monetary Authority may, having regard to the
interests of the depositors or potential depositors of the
regi st ered® exemppt—authorized-institution concerned or of the
i nvesting public, and in his absolute discretion, wthdraw
provi si onal consent given under subsection (1) -te—a—personby

o . . - I | the i . .
w-thdrawing—the-consent_to a person —

(a) by giving notice in witing to the person and

the institution withdrawi ng the consent;

(b)Y with effect on such date as is specified in

%% New subsection added to specify that the attachment of conditions to provisional consent and amendment
of such conditions will take effect without following the usual procedure of waiting for appeal channelsto
be exhausted. Thisisidentical to the arrangement for attachment of conditions and amendment of such
conditions to the provisional approval of licensed representatives under clause 119(8) of the Securities and
Futures Bill._Member s consider ed this amendment and did not propose any further changes at the
meeting on 14 September 2001.

0 All references to “ exempt authorized institution” in the Bill are replaced by “ register ed institution”.

6

! All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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the notice, being a date not earlier than 7

days after the notice is so given®.

71F. Transitional provisions in relation
to sections 71C and 71D in the case

of certain registered exeppt—authorized

institutions

Nei t her section 71C nor section 71D shall apply to or in

relation to a registered®® an—exespt—authorized—institution

during the period within which the institution falls within

paragraph (a) of the definition of "registered® exenpt

authorized-institution".".

10. Monetary Authority may require
speci fied persons to subm't
i nformation
Section 72A(1) is anended —

(a) in paragraph (b), by adding "or an executive

%2 The original clause provides that the withdrawal of provisional consent given to an executive officer takes
immediate effect. The Hong Kong Association of Banks has pointed out that this would result in practical
problems since an exempt Al will be regarded as having contravened the requirement of having at least two
executive officers appointed at all times once the provisional consent of one of its executive officers is
withdrawn. It is considered reasonable to provide a grace period of 7 days in such cases so that the

registered institutionexempt-At in question can seek a replacement executive officer for appointment.

M ember s consider ed this amendment and did not propose any further changes at the meeting on 14
September 2001.

5 All references to “ exempt authorized institution” in the Bill are replaced by “ register ed institution”.

6

4 All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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of ficer of a registered® an—-exenpt—authorized

institution" after "institution";

(aa) any person who is a relevant individual within the

neani ng of section 20(10)°5:

(b) in paragraph (d), by adding "or 71C(1)" after

"71(1)".

11. Oficial secrecy
Section 120 is anended -
(a) in subsection (5), by adding -
"(fa) to the disclosure of information by the
Monetary Authority to the Securities and
Futures Conmmi ssion relating to —
(i) the carrying on of a regul ated
activity by a registered® an
exenpt—authorized—-institution;

or

(ii) the carrying on by an

% All references to “ exempt authorized institution” in the Bill are replaced by “ register ed institution”.

% Section 72A(1) of the Banking Ordinance empowers the Monetary Authority to require specified persons
to submit information. It is necessary to include in this section the front-line securities staff of registered
institutionsexempt-Ats whose names appear in the register to be maintained pursuant to section 20(1)(ea) so
that the Monetary Authority can require such persons to submit information when necessary to facilitate the

supervisory process over such persons._Members consider ed this amendment and did not propose any
further changes at the meeting on 14 September 2001.

6

" All referencesto” exempt authorized institution” in the Bill are replaced by “ registered institution”.
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aut hori zed institution of the
busi ness of receiving or
hol ding client assets, within
t he neani ng of Schedule 1 to
the Securities and Futures
Ordi nance ( of 20029), of
intermedi aries, within the
meani ng of Schedule 1 to that
O di nance, of which the
institution is an associ at ed
entity within the neaning of
Schedule 1 to that Ordi nance;";

(b) in subsection (5A)(b), by repealing "

" and substituting " "
(c) in subsection (5C, by adding ", (fa)" after "(f)";
Cd)—by—adding—

hereby deelaredthat subsection (1) does—not
apply to a reprimand under section 58A ". ¥

12. Appeal s
Section 132A is anended -

(a) in subsection (1) -

% This subsection is deleted since the power of reprimand will be vested with the Securities and Futures

Commission under the new clause 189A of the Securities and Futures Bill._M ember s consider ed this

amendment and did not propose any further changes at the meeting on 14 September 2001.
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(1) in paragraph (d), by adding ", 59B(3)"
after "51A(2)";
(ii1) by adding -
"(ea) any conditions to which an
approval under section 59B(3)
i's made subject by the
Monetary Authority under that

section;";

£b)y—by—adding—

% This subsection is no longer necessary since appeals against refusal to grant consent to executive officers
and the attachment/amendment of conditions to such consent, etc will now be handled by the Securities and
Futures Appeals Tribunal established under Part XI of the Securities and Futures Bill instead of the Chief
Executive in Council._Member s consider ed this amendment and did not propose any further changes
at the meeting on 14 September 2001.




locision. " 10

(b) by adding —

“(6) A person aggrieved by a specified

decision of the Mnetary Authority nmade in

respect of the person nay, by notice in

witing given to the Securities and Futures

Appeal s Tribunal established by section 210 of

the Securities and Futures O di nance ( of

2002), apply to the Tribunal for a review of

t he decision.™

(7) The provisions of Part Xl of the

Securities and Futures O dinance ( of 2002)

shall apply to and in relation to a notice

under subsection (6) as they apply to and in

0 This subsection is also deleted since the power under section 58A which deals with reprimand of a
registered institution an-exempt-A+will be transferred to the Securities and Futures Bill. Appeals against
such decisions will aso be handled by the Securities and Futures Appeals Tribunal instead of the Chief
Executive in Council._Members consider ed this amendment and did not propose any further changes
at the meeting on 14 September 2001.

™ To add anew subsection under section 132A to provide that appeals against specified decisions (to be
defined later in the section) should be made to the Securities and Futures Appeals Tribunal established under
the Securities and Futures Bill._M ember s consider ed this amendment and did not propose any further
changes at the meeting on 14 September 2001.
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relation to a notice under section 211(1) of

t hat O di nance. "

(8) A specified decision, other than a

specified decision nentioned in paragraph (c)

of the definition of “specified decision”

shall take effect” —

(a) where, prior to the expiration

of the period of 21 days

specified in section 211(3) of

the Securities and Futures

O di nance ( of 2002) as

that within which an

application for review of the

deci sion shall be nmade, the

person to whomthe decision

relates notifies the Mnetary

2 To apply the provisions concerning appeals under the Securities and Futures Bill to specified decisions

under the Banking Ordinance._M ember s consider ed this amendment and did not propose any further
changes at the meeting on 14 September 2001.

" This subsection has the same legislative effect as clause 224(2) of the Securities and Futures Bill. It
spells out the interaction between the effective date of specified decisions and the appeal process under the
Securities and Futures Appeals Tribunal. The only exception in this context is the attachment/amendment of

conditions to provisional consent granted to executive officers under section 71E(3), which will take effect

without waiting for the appeal process to be exhausted (see Footnote 29)._M ember s consider ed this
amendment and did not propose any further changes at the meeting on 14 September 2001. After the

meeting. minor technical changes have been made to the drafting of subsections 8(a), 8(b) and 8(c) for
consistency with the drafting of clause 224(2) of the Securities and Futures Bill.
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Authority that he will not make

the application, at the tine

when he so notifies the

Monetary Aut hority;

(b) subject to paragraph (a), where
the person does not neke an
application for review of the
decision within the period of
21 days specified in section
211(3) of the Securities and
Futures O di nance ( of 2002)
as that within which the
application shall be nade, at
the tine when the tine so
specified expires; or

(c) where the person nakes an

application for review of the

decision within the period of

21 days specified in section

211(3) of the Securities and

Fut ures O di nance ( of 2002)

as that within which the

application shall be nade —

(i) where the decision is

confirnmed by the

Securities and Futures




Page 45

Appeal s Tri bunal

establi shed by section

210 of that O di nance,

at the tine when the

decision is so confirned;

(ii) where the decision is

varied, or substituted

by anot her deci sion, by

that Tribunal, at the

time when the decision

is so varied or

substituted, subject

however to the terns of

the variation or

substitution; or

(iii)where the application is

w thdrawn, at the tinme

when it is so wthdrawn.

(9) Notw thstanding subsection (8) and

any other provisions of this or any other

O di nance, the Monetary Authority may, in

respect of a specified decision, where he

considers it appropriate in the interest of

the investing public or in the public interest

to do so, specify in a notice served on the

person to whomthe decision relates any tine,
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other than that at which the decision is apart

fromthis subsection to take effect, as the

time at which the decision is to take effect,

in which case the decision takes effect at the

time so specified.”™

(10) In this section —

“speci fied decision” ( ) neans a deci sion

of the Monetary Authority —

(a) in a notice under section 58A(4)

served on the person concerned;

(b) to refuse to grant consent

under section 71C(2)(a), to

attach pursuant to section

71C(2)(b) conditions to such

consent, to wthdraw or suspend

under section 71C(4) such

consent, to attach pursuant to

section 71C(5) conditions to

such consent or to anend

pursuant to section 71C(5) any

such conditions; or

(c) to attach pursuant to section

71E(3) conditions to

™ This new subsection has the same legidative effect as clause 224(3) of the Securities and Futures Bill.

Members considered this amendment and did not propose any further changes at the meeting on 14
September 2001.
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provi sional consent given under

section 71E(1) or to anmend

pursuant to section 71E(3) any

such conditions. ™.

13. Mnimumcriteria for authorization
The Seventh Schedul e is amended —

(a) in paragraph 4, by repealing "or chief executive"
and substituting ", chief executive or executive
officer";

(b) in paragraph 5(a), by adding ", or executive

officer," after "chief executive";
(c) in paragraph 12, by adding "(including any business
whi ch is not banking business or the business of

taki ng deposits)"” after "business".

14. Gounds for revocation of authorization
The Ei ghth Schedul e i s anmended by addi ng —
"15A. A person has becone or continues to be an executive
officer of the authorized institution in contravention of

section 71C.".

> New subsection to define specified decision in the context of the Banking Ordinance. Appeals against
such specified decisions should be made to the Securities and Futures Appeals Tribunal instead of the Chief
Executive in Council._Member s consider ed this amendment and did not propose any further changes
at the meeting on 14 September 2001.
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