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Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000

Schedule 7 to the Securities and Futures Bill
Committee Stage Amendments

Members examined on a clause-by-clause basis Schedule 7 to the
Securities and Futures Bill on 17 September 2001.

Committee Stage Amendments

2. We have since the above meetings made some amendments to
Schedule 7 in the light of Members comments and to further refine the drafting.
All the amendments are marked up in the Annex with explanations therefor in
the footnotes.

About the marked-up version of the Bill in the Annex

3. All the proposed amendments shown in the annex to this paper are
marked up against the Blue Bill, notwithstanding that they might have appeared
in earlier marked-up versions issued to Members. Where the amendments are
made since Members last considered the relevant Schedule to the Bill, such new
amendments are explained in the footnotes in bold type, to distinguish them
from the footnotes for amendments which Members have considered and
proposed no further changes at previous meetings.
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1 December 2001
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SCHEDULE 7[ss. 209, 210, 211, 212, 213,

215, 224, 226 & 227]

SECURI TI ES AND FUTURES APPEALS TRI BUNAL

PART 1

APPO NTMENT OF MEMBERS AND PROCEEDI NGS OF TRI BUNAL, ETC

1. In this Schedul e, unless the context otherw se requires -

"appeal panel " ( ) nmeans t he panel of persons appoi nted under
section Z1A%;

"application for review' ( ) has the neaning assigned to it by
section 209 of this Ordinance;

"chai rman" ( ) nmeans the chairman of the Tri bunal

"judge" ( ) has the neaning assigned to it by section 209 of this

O di nance;

"menber" ( ) nmeans a nenber of the Tri bunal

"ordi nary nenber" ( ) nmeans a nenber other than the chairmn;

"panel menber” ( ) nmeans a nenber of the appeal panel;

"parties" ( ) has the neaning assigned to it by section 209 of this
O di nance;

! Techni cal anendnent to relocate the original clauses 7 — 10 of the Blue Bill as

the new cl auses 1A — 1D. Membersconsider ed theamendmentsand did not pr oposefur ther changes
at the Bills Committee meeting on 17 September 2001.
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"rel evant authority" ( ) has t he neani ng assignedtoit by section

209 of this Odinance:?

"review' ( ) has the nmeani ng assigned to it by section 209 of this
O di nance;
"Secretary" ( ) neans the Secretary for Financial Services;

speci fi ed deci si on" ( ) has t he neani ng assignedtoit by section

209 of this Odinance:?

"Tribunal " ( ) has the neaning assigned to it by section 209 of

this O di nance.

Appoi nt rent of appeal panel

51A. The Chief Executive shall appoint persons to a panel conprising

such nunber of nenbers, who are not public officers, as he considers

appropri ate.

Techni cal amendnent consequential to the introduction of the newreference to
“relevant authority”. Membersconsidered thisamendment and did not propose further changes

at the Bills Committee meeting on 17 September 2001.

At the Bills Committee meeting on 17 September 2001, some M ember s questioned the need for appointing
“temporary members’ to the SFAT and asked for sufficient safeguards to ensure fair hearing. The
proposal for “temporary members’ is intended to allow for flexibility to cater for unforeseen situations
and save cost and time for parties to an appeal. On reflection, we consider that the need to appoint
“temporary members’ would be rare, as the hearing for a typical appeal takes about a week. We
therefore propose to delete the provision for “temporary members’ in Clauses 1, and 16 to 20 df this

Schedule If a member becomes incapacitated in the course of an SFAT proceeding, a new Tribunal
would haveto be appointed to hear the appeal ab initio.

Techni cal anendnent for greater clarity. Membersconsideredthisamendment anddidnot
propose further changes at the Bills Committee meeting on 17 September 2001.




Page 3

°1B. Subject to sections 1C and 1D, a panel nenber shall be appointed

for such period as the Chi ef Executive considers appropriate, and may,

subject to the other provisions of this Odinance, fromtine to tine

be reappoi nt ed.

°1C. Apanel nmenber may at anytinmeresignhisofficebynoticeinwiting

to the Chief Executive.

°1D. The Chi ef Executive may by noticeinwitingrenove a panel nenber

fromofficeon the grounds of i ncapacity, bankruptcy, negl ect of duty,

conflict of interest or m sconduct.

®1E. For the avoi dance of doubt, section 210(5) of this Ordi nance does

not require the appointnment of persons to nore than one panel under

section 1A

Appoi nt rent of chairman

2. The chairman shall be appointed by the Chief Executive on the

recomrendati on of the Chief Justice.

5 Techni cal anendnent to relocate the original clauses 7 — 10 of the Blue Bill as

t he new cl auses 1A — 1D. Membersconsideredthisamendment and did not proposefurther changes
at the Bills Committee meeting on 17 September 2001.

Techni cal anendnent for greater clarity. Membersconsideredthisamendment anddidnot
propose further changesat the Bills Committee meeting on 17 September 2001.
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3. Subj ect to sections 4 to 6, the chairman shall be appointed for
atermof 3years or appointedtoact inrelationtoany specifiedreview,
and may, subject to the other provisions of this Ordinance, fromtine

to tinme be reappointed.

4. The chai rman may at any tineresignhis officeby noticeinwiting

to the Chief Executive.

15, The chairman—may-—be rempved fromoffice by the Chief Executive

forChi ef Executive, after consultation with the Chief Justice, nay by

notice in witing renove the chairman fromoffice on the agrounds of

i ncapacity, bankruptcy, neglect of duty, conflict of interest or

m sconduct —proved to the satisfaction of the Chief Executive.

6. | f a revi ew has been conmenced by the Tri bunal but not conpleted

before the expiry of the chairman's term of office—er—beforethe—

the Chi ef Executive may authorize the chairman to continue to act as

the chairman for the purpose of conpleting the review

Appointnent of appeal panel

! In thelight of the comment made by some M ember s at the Bills Committee meeting on 17 September 2001,

we propose the amendment ., as a procedural safeguard, to require the Chief Executive to consult the Chief
Justice befor e he may remove the chairman from office.

8 In the light of the comments made by some Members at the Bills Committee meeting on 17 September
2001, we accept that wherethe SFAT chairman resigns or vacates from office for onereason or another it

would not be practical to authorise him to continue to serve as chairman of the SFAT. The amendment
seeksto delete refer encesto the above circumstances.
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Appoi nt rent of ordinary nenbers

° Techni cal anendnent to relocate the original clauses 7 — 10 of the Blue Bill as

t he new cl auses 1A — 1D. Membersconsideredtheamendmentsanddid not proposefurther changes
at the Bills Committee meeting on 17 September 2001.
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11. For the purpose of determning a review, the Secretary on the

recommendation of the chairman'® shall appoint 2 panel nenbers as

ordinary nenbers in relation to the review

12. Subject to sections 13 te-15and 14', an ordi nary nenber shall be
appointedto act inrelationto any specifiedreview, and nay, subject
to the other provisions of this Ordinance, fromtine to tine be

r eappoi nt ed.

13. An ordinary nenber may at any tine resign his office by notice

inwiting to the Secretary.

14. \Were an ordinary nenber ceases to be a panel nenber, he ceases

to be such ordinary nenber

10 In the light of the comment made by some Members, we propose the amendment, as a procedural

safequard. to require the Secretary for Financial Services to seek the recommendation of the chairman
befor e appointing a member from the pand established under Clauses 1A to 1E to hear areview. It is
intended that the specialities of such members should match the requisite expertise for the review in
question.

u In the light of the comments made by some Members at the Bills Committee meeting on 17 September
2001, we accept that where an ordinary member of the SFAT resigns or vacates from office for onereason
or_another it would not be practical to authorise him to continue to serve asa member of the SFAT. We
propose therefore to delete Clause 15. Consequential amendment is made to clause 12 to delete the cross
referenceto Clause 15.
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Sittings

21. The chairman shall convene such sittings of the Tribunal as are

necessary to determine a review.

22. Beforeconveningasittingunder section?2linrespect of areview,
the Tri bunal may gi ve directionstothe partiestotherevi ewconcerning
procedural matterstobeconpliedwithbythepartiesandthetinew thin

which the parties are required to conply with such matters.

23. Subject to section 24, at any sitting of the Tribunal -
(a) the chairman and 2 ordi nary nmenbers shall be present;

(b) the chairman shall preside; and
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(c) every question before the Tribunal shall be determ ned
by the opinion of the majority of the nenbers except

a question of |law which shall be determ ned by the

chai r man al one.

24. At any sitting of the Tribunal heldinrespect of any matter which
is determ ned by the chai rman al one as t he sol e nenber of the Tri bunal
under section 34 or 35, the chairman only shall be present, and every

question before the Tribunal shall be determ ned by him

25. Every sitting of the Tribunal shall be held in public unless the
Tribunal, onits own notion or onthe application of any of the parties
to the review, determnes that in the interests of justice a sitting
or any part thereof shall not be held in public in which case it may

hold the sitting or the part thereof (as the case may be) in private.

26. Were an application is made pursuant to section 25 for a
determnation that a sitting or any part thereof shall not be held in

public, any hearing of the application shall be held in private.

27. The parties to a review shall, at any sitting of the Tribunal

relating to the review, be entitled to be heard? -

12 IndraftingtheBlueBill. we haveinadvertently narrowedtherights of theparties

toareview i.e. from“to be heard in person” under the existing lawto “to be
present in person”. The anendnent is proposed to rectify this accordingly.
M ember s consider ed this amendment and did not propose further changes at the Bills Committee meeting

on 17 September 2001. Since then, we have proposed to build in greater flexibility by allowing also an
employeeto represent therelevant authority or the cor poration.
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(a) to-bepresent—in person or, in the case of the

Conwi-ssionrel evant authority® or a corporation,

t hrough an officer or enployee® of the

Conmmi-ssionrel evant aut hority!® or the corporation (as
the case may be); and

(b) through eberepresentedby—-al? counsel or a solicitor
or, withtheleave of the Tribunal, bythrough® any ot her

per son.

29. The chairman shall prepare or cause to be prepared a record of

the proceedings at any sitting of the Tribunal, which shall contain
such particulars relating to the proceedi ngs as he consi ders

appropri at e.

30. The order of proceedi ngs at any sitting of the Tribunal shall be
determ ned by the Tribunal in the manner nost appropriate to the

ci rcunst ances of the case.

3 W proposethis amendnent as the SFCi s nol onger the onl y aut hority which deci si on

can be revi ewed by | odai ng an appeal withthe SFAT, but al sothe Monetary Authority
and t he recogni zed i nvest or conpensati ons conpany. Membersconsider edthisamendment

and did not proposefurther changesat the Bills Committee meeting on 17 September 2001,

14 Clause 28 was intended to provide that SFAT members might sit privately to discuss among themsalves

any issues raised before the Tribunal. On reflection, we consider the provision unnecessary as members
arecertainly entitled to hold private confer ences among themselves.
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Prelimnary conferences and consent orderst

31. At any tinme after an application for review has been nade, the

chairman may -

(aa) on his own notion or on the application of any of the

parties to the review

(a) if he considers it appropriate to do so, after
consideration of any materi al that has been submtted
tothe Tribunal inrelation to the application by the
parties to the review and

(b) if the parties agreeor, in the case of an application

made by any party pursuant to paragraph (aa), the other

party agrees?,
direct that a conference, to be attended by the parties or their
representatives and presided over by the chairmn er—such—ordinary

menber—or—other—person-as—-hemay-specify,—shall-be-held-shall be held

for the purposes of —

(i) enabling the parties to prepare for the conduct of the

revi ew,

15 To address the concerns expressed by some Members at the Bills Committee meeting on 17 September
2001, we propose the amendments—

(a) _toprovidethat partiesto thereview may apply to the SFAT chairman for preliminary conferencesto
be held;

b) toensurethat no person other than thechairman will preside over preliminary confer ences; and

(c) toset out the purposesof preliminary conferences.

16

Technical comment for greater clarity.
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(ii) assisting the Tribunal to deternm ne issues for the

pur poses of the review, and

(iii) generallysecuringthejust, expeditious andecononica

conduct of the review

1731A. At a conference held in accordance with a direction of the

chai rman under section 31, the chairman nay —

(a) give any directionhe considers necessary or desirable

for securing the just, expeditious and econonical

conduct of the review_ and

(b) endeavour to securethat the parties to the revi ewmnmke

all agreenents as they ought reasonably to have nmade

in relation to the revi ew

1831B. After a conference has been held in accordance with a direction

of the chairman under section 31, the chairman shall report to the

Tribunal on such nmatters relating to the conference as he considers

appropri ate.

32. At any tine after an application for review has been made, the
Tri bunal or the chairman may nmake any order which it or heis entitled

to make under any provision of this Odinance, whether or not the

7 A new clause to provide expressly that the SFAT chairman may give directions at a preliminary

conferencefor efficient case management.

18 In thelight of Members comment, we proposeto put in place a procedur al safeguard to requirethe SFAT

chairman to report to the full Tribunal the operation and outcome of preliminary conferences as he
consider s appropriate.
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requi renents ot herwi se applicabl e to the maki ng of the order have been
conplied with, if —

(a) the parties to the review request, and agree to, the
maki ng of the order under this section by the Tri bunal
or the chairman (as the case may be); and

(b) the parties consent to all of the terns of the order.

33. Notwi thstanding Part XI of this O di nance or any ot her provi sions
of this Schedul e, where under section 32 the Tri bunal or the chairman
makes any order, the order shall, for all purposes, be regarded as an
order made by the Tribunal or the chairman (as the case may be) under
the provisioninaquestioninconpliancew ththerequirenents otherw se

applicable to the nmaking of the order.

1933A. In sections 32 and 33, "order" ( ) includes any finding,

determ nati on and any ot her deci sion.

Chai rman as sol e nenmber of Tri bunal

34. \Were, at any tinme after an application for revi ew has been nmade
but before any sitting of the Tribunal is heldto determ nethe review,
the parties to the review have, by notice in witing served-ongi ven

to® the Tribunal, informed the Tribunal that they have agreed that the

19 Technical amendment for greater clarity.

20 Technical drafting amendment in the light of the comment made by a Member at the Bills Committee

meeting on 17 September 2001.
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review may be determ ned by the chairman al one as the sol e nenber of
the Tri bunal, the chairman may determ ne t he revi ewas t he sol e nenber

of the Tri bunal.

35. \Wiere -

2(a) an application is made to the Tribunal pursuant to

section 211(3A) of this Odi nance for the grant of an

extension of the tine within which an application for

review shall be nmde: or

(b) an application is nmade to the Tribunal under section
220(1) of this Ordinance for a stay of a specified
deci si on,
the chairman nmay determ ne the application as the sole nenber of the

Tri bunal .

36. Wiere section 34 or 35 applies, the Tribunal constituted by the

chai rman as the sol e nenber of the Tribunal shall, for all purposes,

be regarded as the Tribunal constituted also by 2 ordinary nenbers.

2236A. After the chairman has made any det ermi nati on under secti on 34,

or made any determ nation in respect of an application described in

section 35(b), the chairman shall report to the Tribunal the making

2 We accept the comment made by some Members a the Bills Committee meeting on 17 September 2001

that there should be a mechanism to permit late appeal involving genuine hardship. The proposed new

provision seeksto empower the chairman to determine such application of late appeal asthe sole member
of thetribunal.

22 A new clause to put in place a procedural safeguard to require the SFAT chairman to report to the full

Tribunal any deter mination which he has made asthe sole member of the Tribunal.
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of the determ nation and the reasons therefor and such other matters

relating to the determ nation as he considers appropriate.

37. \Were —

(a) there is an application described in section 35-(Db);

and?®

(b) thechairmanis precluded by illness, absence fromHong
Kong or any ot her cause fromperform ng his functi ons,
or considers it inproper or undesirable that he should
performhis functions inrelation to the application;
and
o I . : I | .
. I | 4 hai . Lati I
L fon.®
a judge withinthe neani ng of paragraph (a) of the definitionof "judge"
insection 209 of this Ordi nance shall, upon appoi ntnment by t he Chi ef
Justice for the purpose, determ nethe application deseri-bedinsection
35% as if he were the chairman duly appointed under this O dinance,

and the provisions of this Odinance shall apply to himaccordingly.

M scel | aneous

2 Technical amendment consequential to theamendments proposed to clause 35.

24 Minor technical drafting amendment.
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38. Wthout limting the generality of sections 215 and 368 of this
Ordi nance, the Tribunal and its nenbers, and any party, Wwtness,
counsel, solicitor, or any other person involved, in a review shal
have the sane privileges and imunities in respect of the review as
t hey woul d have if the reviewwere civil proceedi ngs before the Court

of First | nstance.
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PART 2
SPECI FI ED DECI SI ONS

Division 1

Speci fied decisions nade by the Commi SSion

Item Provi si on Decision—subjectto review
Description of decision
1. Section 93(10) Requirenent to pay costs or expenses.
of this
O di nance
2. Section Refusal to grant an authorization, or
95(2) (a)—or— i nposition of any condition®.
by of this
O di nance
3. Section 97(1) Amendnent or revocation of any condition, or
of this i nposition of any new condition.
O di nance
4. Section 98(1) Wt hdrawal of an authorization.
of this
O di nance
5. Section 103(1) Refusal to authorize a collective investnent
of this schenme, or inposition of any condition.
O di nance
6. Section 103(3) Wthdrawal of approval of an individual
of this nom nat edi nrespect of acoll ectivei nvest nent
O di nance schene.
7. Section 103(3) Refusal to approve an i ndividual nomnated in

of this

25

respect of a collective investnent schene.

The anendnent i s consequential tothe Conm ttee St age Anendnent pr oposed t o Part

26

I1l1 for nerging clause 95(2)(a) and (b) into one single sub-clause for uniform
application to all persons wishing to be authorized for providing automated
tradi ng services. Membersconsidered thisamendment and did not proposefurther changesat the

Bills Committee meeting on 17 September 2001.

We pr opose t he anendnent such that SFC s deci sionto i npose condition upon giVing

the authorization would also be appealable to the SFAT. Members considered this
amendment and did not propose further changes at the Bills Committee meeting on 17 September 2001.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

Pr ovi si on

O di nance

Section 103(4)
of this
O di nance

Section 104(1)
of this
O di nance

Section 104(3)
of this
Or di nance

Section 104(3)
of this

Ordi nance
Section 104(4)
of this

Ordi nance

Section 105(1)
of this
O di nance

Section 105(3)
of this
O di nance

Section 105(4)
of this
O di nance

Section 115(1)
of this
O di nance

Section 115(5)
of this
O di nance

Section 116(1)
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. bi .

Description of decision

Amendnent or revocation of any condition, or
i nposition of any new condition.

Ref usal to authorize the issue of any
advertisenent, invitation or docunment, or
I nposition of any condition.

Wt hdrawal of approval of an individual
nom nated in respect of the issue of any
advertisenent, invitation or docunent.

Refusal to approve an individual nom nated in
respect of the issue of any advertisenent,

i nvitation or docunent.

Amendnent or revocation of any condition, or
i nposition of any new condition.

Wthdrawal of an authorization.

Refusal to wi thdraw an authori zation. upen—
reguest 2

| nposition of any condition.

Refusal to grant a licence.

| nposi tion, amendnent or revocation of any
condi ti on, or inposition of any newcondition.

Refusal to grant a licence for a period not

27 Techni cal anmendnent for consistencywithother itensinthis part of the Schedul e.

Member s consider ed this amendment and did not propose further changes at the Bills Committee meeting
on 17 September 2001.
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Item Provi si on Decision-—subject to review
Description of decision

of this exceedi ng 3 nont hs.
O di nance

19. Section 116(3) Inposition, amendnent or revocation of any
of this condi tion, or inpositionof any newcondition.
O di nance

19A%, Section 118(1) Refusal to grant registration
of this
O di nance
19B%, Section 118(5) |Inposition, amendnent or revocation of any

of this condi tion, or inpositionof any newcondition.
O di nance

20. Section 119(1) Refusal to grant a licence.
of this
O di nance

21. Section 119(5) Inposition of any condition.
of this
O di nance

22. Section 119(7) Anendnent or revocation of any condition, or
of this I nposi tion of any new condition.
O di nance

23. Section 120(1) Refusal to grant a |licence for a period not
of this exceedi ng 3 nont hs.
Or di nance

24. Section 120(3) Inposition of any condition.
of this
O di nance

25. Section 120(5) Anendnent or revocation of any condition, or
of this I nposition of any new condition.
O di nance

26. Section 121(1) Refusal to approve an accreditation.

of this

28

The anendnents are to nerge the fornerly “excl uded deci sions” (itemzedin Part

3 of Schedule 7 to the Blue Bill) which are all nade by the SFC, under D vi Sion

1 of Part 2 of Schedule 7.

M ember s considered this amendment and did not propose further

changes at the Bills Committee meeting on 17 September 2001.
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27.

28.

29.

30.

31.

32.

33.

34.

2934A

Pr ovi si on

O di nance

Section 121(2)
of this
O di nance

Section 123(1)
of this
O di nance

Section 125(1)
of this
O di nance

Section 125(3)
of this
O di nance

Section 126(1)
of this
O di nance

Section 129(1)
of this
O di nance

Secti on
130A(12) of
this Ordi nance

Secti on
130A(53) of
this O di nance
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. bi .

Description of decision

Refusal to approve a transfer of an
accreditation.

Refusal to issue a duplicate |icence_or
certificate of registration?®.

Ref usal to approve a person as a responsible
of ficer.
| nposi ti on, anmendnent or revocation of any

condi tion, or inpositionof any newcondition.

Refusal to vary any regul ated activity.
Ref usal to approve preni ses.
Refusal to approve a person to becone or

conti nue to be a substantial sharehol der2.

| nposi ti on, anmendnent or
condi tion, or
condi ti on?,

revocation of any
I mposition of any new

Section 130B(1)

of this
O di nance

29

Direction to a licensed corporation.

As set out in Paper CE04/01 dated 5 July 2001 and di scussed by Menbers on 10 July,

we have substantiallyrevisedclause130ontheregul atory arrangenentsinrespect

of

subst anti al

shar ehol ders of

a licensed corporation. Mor eover., we have

proposed that the direction issued by the SFC under clause 130B(1) and (2) to

a person who has becone a substantial sharehol der without prior approval of the

SFCis to be appeal able to the SFAT. The anendnents refl ect the changes and t he

intention. Members considered this amendment and did not propose further changes at the Bills
Committee meeting on 17 September 2001.
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Pr ovi si on

Section 130B(2)
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Description of decision

Direction to a person.

36.

37.

38.

39.

40.

41.

42.

43.

of this

Or di nance
Section

131(1) (a), (b),
(c). (d)., (e),
(f), (9), (h),
(i) or (j) of

this O di nance

Section 131(4)
of this
O di nance

Section 142(2)
or (5)(b) of
this O di nance

Secti on
142(5) (a) of
this O di nance

Section 142(6)
or (7) of this
O di nance

Secti on
143(3) (a) of
this O di nance

Secti on
143(3) (b) of
this O di nance

Section 143(4)
or (5) of this
O di nance

Section 155(1)
of this

30

This anendrent is to nerge the fornmerly “excl uded deci si ons”

Refusal to grant a nodification or waiver.

Amendnent of a nodification or waiver,
I mposi tion, anmendnment or revocation of any
condi tion, or inpositionof any newcondition.

| nposition of any condition.

Suspension of a |icence.

Amendnent of any condition.

Suspension of a |icence.

| nposition of any condition.

Amendnent of any condition.

Appoi nt rent of an auditor.

(itenmzed in Part

3 of Schedule 7 to the Blue Bill) which are all nade by the SFC, under D vi Sion

1 of Part 2 of Schedule 7.

M ember s considered this amendment and did not propose further

changes at the Bills Committee meeting on 17 September 2001.
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Item Provi si on Decision—subjectto review
Description of decision

O di nance

44, Section 155(4) Directionto pay any of the costs and expenses
of this of any exam nation and audit.
O di nance

45, Section 156(1) Appointnent of an auditor.
of this
O di nance

46. Section 156(8) Directionto pay any of the costs and expenses
of this of any exam nation and audit.
O di nance

47. Section Exerci se of power torevoke or suspendalicence
187(1) (i), or the approval of a person as a responsible
(ii), (iii) or officer, topublicly or privately reprimnd a
(iv) of this person, or to inpose a prohibitiononaperson.
Or di nance fromapplying to belicensed or to be approved

as—aresponsibleofficer -3

48. Section 187(2) Oder requiringpaynent of apecuni ary penalty.
of this
O di nance

49. Section Revocation or suspension of a |icence.
188(1)(a), (b),
or (c) 3
of this
O di nance

50. Section 188(2) Revocation of a |icence.
of this
O di nance

51. Section 188(7) Revocation or suspension of the approval of a

of this

31

person as a responsible officer.

Thi s anendnent i s consequential tothe proposed Conmittee Stage Anendnent to Part

32

| X (Paper CE08/01) for enabling the inposition of prohibition orders with

industry-wi de effect. Membersconsidered thisamendment and did not propose further changes
at the Bills Committee meeting on 17 September 2001.

Thi s anendrent i s consequential tothe proposed Conm ttee Stage Anendnrent to Part

| X (Paper CE08/01) that deletes clause 188(1)(d) of the Blue Bill. Members

considered this amendment and did not propose further changes at the Bills Committee meeting on 17
tember 2001.
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Item Provi si on Decision—subjectto review
Description of decision
O di nance
#51A Section Exercise of power to revoke or suspend any
. 189A(1) (i), registration, to publicly or privately
(ii) or (iii) of reprimand a person, or to inpose a prohibition
this Ordinance on a person.
$351B Section 189A(2) O der requiringpaynent of apecuniary penalty.

of this
O di nance

33

The anmendnents are consequential to the revised package that provides the SFC

w th additional

disciplinary tools inrelationto the regul ati on of reqi stered

institutions.

The intentionis suchthat the aggri eved party can | odge an appeal

withthe SFATtorevi ewal so deci sionsinvolvingthose new vy proposeddi sciplinary

tools. Members considered this amendment and did not propose further changes at the Bills
Committee meeting on 17 September 2001.




$51C

Section

51D

190(1) (d) or
(e) of this
O di nance

Section

52.

53.

54.

190(2) of this
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Revocati on or suspension of any regi stration.

Revocation of any registration.

O di nance

Section 194(1)
of this
O di nance

Section 195(1)
of this
O di nance

Section
196(1)(a) or
(b) of this
Ordi nance

Requi renment to transfer records.

| nposi tion of any condition.

Prohi bition or requirenent inposed on a
| i censed cor porationconcerningtransactions,
et c.



56.

S7.

58.

59.

60.

61.

62.

63.

64.

Section 197(a)
or (b) of this
O di nance

Section 198(1)
of this
O di nance

Section
201(1) (b)
of this
Ordi nance

Section 201(1)
of this
Or di nance

Section 300(2)
of this
O di nance

Section 300(3)
of this
O di nance

Section
300(4) (a) or
(b) of this
Or di nance

Secti on 389 of
this O di nance

Section 38A(1)
of the
Conpani es

O di nance ( Cap.
32)

Section 342A(1)
of the
Conpani es

O di nance ( Cap.
32)

34

Techni cal anmendnent for greater clarity.

Page 25

Prohi bition or requirenent inposed on a
| i censed corporation concerning rel evant

property.

Requi renment i nposed on alicensed corporation
to maintain property.

Substitution or variation of a prohibition or
requi renent under section 196, 197 or 198 of
thi s Ordinance.

Refusal to withdraw, substitute or vary a
prohi bition or requirenent under section 196,
197 or 198 of this Odinance.

Refusal to grant an exenpti on,
of any condition.

or inposition

Refusal to grant an exenpti on,
of any condition.

or inposition

Suspension or wthdrawal of an exenption, or
anmendnent of any condition.

| nposition of any condition.

Refusal to issue a certificate of exenption,
or inposition of any condition.

Refusal to issue a certificate of exenption,
or inposition of any condition.

M ember sconsider ed thisamendment and did not

propose further changes at the Bills Committee meeting on 17 September 2001.
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PART—3%

Hem Provi-sion Deci-ston—subjlect—to—appeal

. Seetion—118(1) Refusal to -granta declarationof exenption—
of this—
O di-nance

—2- Section 118(5) Inposition, anendnent or revocation of any
of this— condi-tion—orinpositionofany newcondi-tion—
Odi-nance

—3— Section 123(1) Refusal to issue a duplicate exenption.
of this—
Odi-nance

—4—- Section—1268{1) Refusal to vary any regulated activity—
of this—
O di-nance

—b5— Section- Refusal to grant a nodification or waiver.
B
or () of this
Odi-nance

g : I : i . . |
S?et:en 314 . Lt ion. .
~ d '“Pﬁ$'F'9? aﬂe“d“?“F of EEuGGatIGH GL 3“5_
. . .
Sfe‘:Q“ 156(1) /ppeintaeat—oi—an—auditol
i
. . . .
8 S?GE:Q“ 155(4) Drectiontopay-anyoi-the geéts ARE-EXpPenses
i of—any—exami-nati-oh—and—audit

35

Al | appeal abl e deci sions are now defined collectively as “specified decisions”

and grouped under Divisions 1, 2 and 3 of Part 2 of Schedule 7 to cover deci si ons
nade by the SFC, the HKMA and t he SFC/ r ecogni zed i nvest or conpensati on conpany,

respectively. Membersconsidered thisamendment and did not proposefurther changesat the Bills
Committee meeting on 17 September 2001.




Page 27

3Di vi sion 2

Specified decisions made by the Monetary Authority

Pr ovi si on Description of decision

Section Renoval or suspension of rel evant particul ars
58A(1)(c) or of a relevant individual fromthe register
(d) of the

Banki ng
O di nance (Cap.

155)

36

The anendnents are to i ncl ude t hose deci si ons nmade by t he HKMA under t he Banki ng

O di nance and are appeal abletothe SFAT, inrelationtothe rel evant i ndivi dual s

engaged by, and the executive officers of ., a registered institution. Members

considered this amendment and did not propose further changes at the Bills Committee meeting on 17
tember 2001.



Section 71C(1)

Refusal to
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gi ve consent.

of the Banki ng

O di nance (Cap.

155)

Section

71C(2) (b) of
t he Banki ng

O di nance (Cap.

155)

Section

71C(4)(c) or
(d) of the

Banki ng

O di nance (Cap.

155)
Section 71C(5)

At t achment

of

any condition.

W t hdr awal

or

suspensi on of consent.

Att achnment

or

anendnent of any condition.

of the Banki ng

O di nance (Cap.

155)

At t achment

or

anendnent of any condition.

Section 71E(3)
of the Banking

O di nance (Cap.

155)
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Division 3

Specified decisions made by the Conm ssion or a recognized i nvestor

conpensat i on _conpany?®’

[tem Provi si on Description of decision

PART 3%
Division 1

Specified decisions referred to in section 211(3)(b)

of this Odinance

ltem Description of specified decision Pr ovi si on

Aspecifieddecisionset out initem Section 142(8) of this

37 or 39 of Division 1 of Part 2. Odinance.

Aspecifieddecisionset out initem Section 143(6) of this

41 or 42 of Division 1 of Part 2. Odi hance.

37

“Conpensati on deci si ons” nade by t he SFCor the recogni zed i nvest or conpensati on

38

conpany are to be itemzed in Division 3 of Part 2 of Schedule 7. As the
“conpensati on deci sions” refers to those made under the subsidiary | eqgislation

to be prescribed under cl ause 236 of the SEBill, this D vision of the Schedul e
is to be updated by way of subsidiary legislation together with the rel evant
subsidiary legislation to be prescribed under Part XlI. Members consdered this

amendment and did not propose further changesat the Bills Committee meeting on 17 September 2001.

We have relocated the exact references in relation to the rel evant specified

decisions to Part 3 of Schedule 7. This change i s to suppl enent the whol e schene
for flexible update of the decisions under the SEFBill and the Banki ng O di nance
that can be appeal ed agai nst, through putting details of all specified decisions

in Schedule 7. Membersconsidered thisamendment and did not proposefurther changesat theBills
Committee meeting on 17 September 2001.
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Di vi si on 2%

Specified decisions referred to in section 212(2B)(a)

of this Odinance

Item Description of specified decision Pr ovi si ons

1.

Aspecifieddecisionset out initem Sections 58A(1) and
51A or 51B of Division 1 of Part 2. 71C(4) of the Banking
Ordi nance (Cap. 155).

39

Thi s Di vi si on of Schedul e 7 suppl enents cl ause 212(2A) (a). whi ch together afford

the SFAT the sane range of disciplinary sanctions that can be ordered upon a
rel evant enpl oyee or an executive officer of a registered institution (despite
that the i nposition of sone of those sanctions is by the SFC and ot hers t he HKMA)
as that upon a licensed representative or a responsible officer of a licensed
corporation (whereby theinpositionof all disciplinary sanctionsis by the SFQ.

Member s consider ed this amendment and did not propose further changes at the Bills Committee meeting
on 17 September 2001.
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Di vi si on 3%

Specified decisions referred to in section 212(2B)(b)

of this Odinance

Item Description of specified decision Pr ovi si ons

1.

Aspecifieddecisionset out initem Section 189A(1) and (2)
1 or 4 of Division 2 of Part 2. of this Ordinance.

40

Thi s Di vi si on of Schedul e 7 suppl enents cl ause 212(2A) (b). whi ch together afford

the SFAT the sane range of disciplinary sanctions that can be ordered upon a
rel evant enpl oyee or an executive officer of a registered institution (despite
that the i nposition of sone of those sanctions is by the SFC and ot hers t he HKMA)
as that upon a licensed representative or a responsible officer of a licensed
corporation (whereby theinpositionof all disciplinary sanctionsis bythe SFQ.

Member s consider ed this amendment and did not propose further changes at the Bills Committee meeting
on 17 September 2001.
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Di vi si on 4%

Specified decisions referred to in section 224(1)

of this Odinance

Item Description of specified decision Pr ovi si on

1. Aspecifieddecisionset out initem Section 142(8) of this
37 or 39 of Division 1 of Part 2. Odinance.

2. Aspecifieddecisionset out initem Section 143(6) of this
41 or 42 of Division 1 of Part 2. Odinance.

41 W have relocated the exact references in relation to the relevant specified

decisions to Part 3 of Schedule 7. This change is to suppl enent the whol e schene
for flexible update of the deci sions under the SEBill and the Banki ng Ordi hance
that can be appeal ed agai nst, through putting details of all specified deci sions
in Schedule 7. Membersconsidered thisamendment and did not proposefurther changesat theBills
Committee meeting on 17 September 2001.




| t

Di vi si on 5%
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Specified decisions referred to in section 224(2)

of this Odinance

em Description of specified decision

Pr ovi si on

1. Aspecifieddecisionset out initem Section 97(2) of this
3 of Dvision 1 of Part 2. O di nance.

2. Aspecifieddecisionset out initem Section 98(4) of this
4 of Division 1 of Part 2. O di nance.

3. Aspecifieddecisionset out initem Section 115(6) of this
17 of Division 1 of Part 2. O di nance.

4. Aspecifieddecisionset out initem Section 116(4) of this
19 of Division 1 of Part 2. O di nance.

S. Aspecifieddecisionset out initem Section 118(6) of this
19B of Division 1 of Part 2. O di nance.

6. Aspecifieddecisionset out initem Section 119(8) of this
22 of Division 1 of Part 2. O di nance.

7. Aspecifieddecisionset out initem Section 120(6) of this
25 of Division 1 of Part 2. O di nance.

8. Aspecifieddecisionset out initem Section 130A(4) of this
34 of Division 1 of Part 2. O di nance.

9. Aspecifieddecisionset out initem Section 142(7B) of this
38 of Division 1 of Part 2. O di nance.

10. Aspecifieddecisionset out initem Section 142(8) of this
37 or 39 of Division 1 of Part 2. Odi nance.

11. Aspecifieddecisionset out initem Section 143(5B) of this
40 of Division 1 of Part 2. O di nance.

12. Aspecifieddecisionset out initem Section 143(6) of this

41 or 42 of Division 1 of Part 2.

O di nance.

42

As nentioned i n Paper CE05/01 dated 5 July 2001,

SFC s deci sions to suspend t he

licence of alicensed corporationnot inconpliancew th the Financi al Resources

Rul es should take effect prior to the determination of the rel evant appeals.

Member s consider ed this amendment and did not propose further changes at the Bills Committee meeting

on 17 September 2001.
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ltem Description of specified decision Pr ovi si on

13. Aspecifieddecisionset out initem Section 195(3) of this
53 of Division 1 of Part 2. O di nance.

14. Aspecifieddecisionset out initem Section 202(1) of this
54, 55, 56 or 57 of Division 1 of Odinance.
Part 2.

15. Aspecifieddecisionset out initem Section 71E(3A) of the
6 of Division 2 of Part 2. Banki ng Ordi nance (Cap.

155).



