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PART XV

DI SCLOSURE OF | NTERESTS

Division 1 — Prelimnary

299. Interpretation of Part XV

(1) In this Part, unless the context otherw se requires -

"associ ated corporation” ( ), inrelation to a listed

corporation, neans a corporation -

(a) which is a subsidiary or holding conpany of the
listed corporation or a subsidiary of the listed
corporation's hol ding conpany; or

(b) (not being a subsidiary of the |isted corporation)
in which the |listed corporation has an interest in
the shares of almay class conprised in its share
capital exceeding in nomnal value one-fifth of the
nom nal value of the issued shares of that class;

"cash settled equity derivatives" ( ) nmeans equity

derivatives other than physically settled equity derivatives;

! Technical amendment for clarity. Membersconsidered theamendment and did not propose further changes at

the Bills Committee meetingon 12 October 2001.
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"chi ef executive" ( ) neans the person enpl oyed or
ot herwi se engaged by a corporation who, either alone or
together with one or nore persons, is or will be responsible
under the imedi ate authority of the board of directors for
t he conduct of the business of the corporation;

"contract multiplier" ( ), inrelation to a stock futures

contract, neans the nunber specified by the recogni zed
exchange conpany operating the futures market on which the
stock futures contract is traded to be the contract
multiplier for that stock futures contract under the rul es of

t he recogni zed exchange conpany;

"cust odi an" ( ) nmeans a corporation the principal business of
which is to act as a custodian of securities or other
property for another person whether on trust or by contract;

"deliver" ( ), inrelation to any shares,_or debentures—oe+r
egu-ty—derivatives, neans deliver the shares—_or debentures
or—egui-ty—derivativesieither physically or by electronic
means and, in the case of unissued shares, neans deliver the
shares after they are issued; and "take delivery" ( ) shal

be construed accordi ngly;

"duty of disclosure” ( ) —

2 Technical amendment for clarity. Theconcept of delivery was not used in association with equity derivatives

in Part XV.
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(a) for the purposes of, and otherwise in relation to,
Divisions 2 to 6, neans the duty of disclosure
arising under section 301 which has to be perforned
in accordance with section 315; or

(b) for the purposes of, and otherwise in relation to,
Divisions 7 to 10, nmeans the duty of disclosure
arising under section 332 which has to be perforned
in accordance with section 338;

"equity derivatives" ( ) means any -

(a) rights, options or interests (whether described as
units or otherwise) in, or in respect of,
under | yi ng shares;

(b) contracts, the purpose or pretended purpose of
which is to secure or increase a profit or avoid or
reduce a loss, wholly or partly by reference to the
price or value, or a change in the price or val ue,
of -

(i) underlying shares; or
(iit) any rights, options or interests referred
to in paragraph (a);
(c) rights, options or interests (whether described as

units or otherwise) in, or in respect of -
(i) any rights, options or interests referred
to in paragraph (a); or
(ii) any contracts referred to in paragraph

(b); or



(d)

whet her or

(i)

(i)

Giii)
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instrunments or other docunents creating,
acknow edgi ng or evidencing any rights, options or
interests or any contracts referred to in paragraph
(a), (b) or (c), including stock futures contracts,
certificates of interest or participation in,
tenporary or interimcertificates for, receipts
(i ncluding depositary receipts) in respect of, or
warrants to subscribe for or purchase -

(1) underlying shares; or
(iit) the rights, options or interests or the
contracts,
not -

the rights, options or interests, the contracts or
the instrunents or docunents are traded on a
recogni zed stock market or a recognized futures
mar ket ;
the rights, options or interests, the contracts or
the instrunents or docunments are, where the
underlying shares are shares in a |listed
corporation, issued or nade avail able by the listed
cor poration; or
the obligations under the rights, options or
interests, the contracts or the instrunents or
docunents are settled by paynment of cash or by

delivery of the underlying shares or otherw se;
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"Exchange Conpany"?® ( ) neans the Exchange Conpany within

t he neani ng of the repealed Securities (D sclosure of

I nterests) O dinance;
"founder of the trust" ( ), inrelation to a discretionary

trust, means a person who -

(a) has directly or indirectly provided, or undertaken
to provide, property for the purpose of the trust;
or

(b) has entered into a reciprocal arrangenent or
under st andi ng (whet her having | egal effect or not)
wi th anot her person |eading, directly or
indirectly, to the creation of the trust, or has
procured anot her person, directly or indirectly, to
create the trust,

and whose consent is required as a condition (whether having
| egal effect or not) to the exercise by any trustee of his

di scretion in connection with the trust property, or in
accordance with whose w shes (whether having |egal effect or
not) any trustee is accustoned, or would be expected, to act;

"Hong Kong register” ( ), inrelation to a listed

corporation, nmeans the register of nmenbers, or a branch
register, of the listed corporation that is kept in Hong

Kong;

3 Technical amendment for clarity. M ember s consider ed the amendment and did not proposefurther changes at
the Bills Committee meeting on 12 October 2001.
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"I nspector" ( ) nmeans an inspector appointed under section 347
or 348;
"I ssued equity share capital" ( ), inrelation to a

|isted corporation, neans the listed corporation's issued
share capital of a class the shares in which carry rights to
vote in all circunstances at general neetings of the
cor poration;

"listed" ( ) nmeans |isted on a recogni zed stock market;

"listed corporation” ( ) nmeans any corporation which has any

of its securities |isted;

"notifiable interest" ( ) has the neaning assigned to it by
section 302(3);

"notifiable percentage |evel" ( ) has the neaning
assigned to it by section 306(1);

"of f -exchange transaction" ( ) nmeans any transaction,
arrangenment or occurrence of _an event (other than an on-
exchange transaction) under which a person becones, or ceases

to be, interested in shares;

"on- exchange transaction" ( ) means any transaction conducted
on a recogni zed stock market or a recogni zed futures market
under which a person becones, or ceases to be, interested in

shares;
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"physically settled equity derivatives" ( ) neans

equity derivatives that are, or are to be, settled by

delivery of the underlying shares, including equity

derivatives in respect of which thereisanoptionfor’ the

hol der,

witer or issuer of the equity derivatives temy

choose whether—to settle by paynent of cash or by delivery of

t he underlying shares;

"qualified |l ender"?® ( ) neans a person who i s -

(a) an authorized financial institution;

(b) an insurer authorized within the nmeaning of the
| nsurance Conpani es Ordi nance (Cap. 41);

(c) an exchange participant of a recogni zed exchange
conpany:;

(d) an internmediary licensed or registered for Type 1
or Type 8 reqgulated activity; or

(e) a corporation authorized under the | aw of any place

out si de Hong Kong recogni zed for the purposes of

subsection 304(11), 308(6). 314(5) or (6) or 332(5)

by the Comm ssion to carry on busi ness —

(i) as a bank;

4

Technical amendment for clarity. Members considered the amendment and did not proposefurther changes at

the Bills Committee meeting on 12 October 2001.

® 1t is more appropriate to include the definition of qualified lender hereinstead of in clause 314(5)(a) , astheterm is

aso used in clause 332(5). Member s consider ed the amendment and did not propose further changes at the Bills

Committee meeting on 12 October 2001. Further technical amendment for claity.
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(ii) as an insurance conpany; or

(i) in an activity that is in the opinion of

t he Comm ssion equivalent to any of the

regul ated activities carried on by an

intermediary referred to in paragraph

"register of directors' and chief executives' interests and short

positions" ( ) neans the register

kept under section 343;

"register of interests in shares and short positions" (
) nmeans the regi ster kept under section 327 including,

except where the context otherw se requires, that part of the
regi ster kept under section 328;

"regul ations" ( ) nmeans regul ati ons nade under section 365;

"rel evant event" ( ) —

(a) for the purposes of, and otherwise in relation to,
Divisions 2 to 6, neans —
(i) in a case under section 301(1)(a) or (b)
or (4)(a) or (b), the event or change

referred to in such section;

(i) in a case under section 301(2)(a), the
event in consequence of which the
corporation becones a |isted corporation;

(iii1) in a case under section 301(2)(b), the

event in consequence of which the |isted
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corporation's share capital of a
particul ar class becones rel evant share
capi tal

(tv) in a case under section 301(2)(c) or (5),
t he commencenent of this Part; or

(v) in a case under section 301(3) or (6),
the taking effect of the regul ation
providing for the reduction referred to
in such section; or

(b) for the purposes of, and otherwise in relation to,
Divisions 7 to 10, neans -

(1) in a case under section 332(1)(a), (b),
(c), (d), (e) or (f), the event referred
to in such section

(1i) in a case under section 332(2)(a), the
event in consequence of which the
corporation becones a |isted corporation;

(tit) in a case under section 332(2)(b), the
commencenent of this Part;

(iv) in a case under section 332(2)(c), the
event in consequence of which the person
becones a director or chief executive of
a listed corporation;_or

(v) in a case under section 332(2)(d), the

event in consequence of which the
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corporation becones an associ at ed

corporation_of a listed corporation® —e+

"rel evant exchange conmpany"” ( ), inrelation to a listed

corporation, neans the recogni zed exchange conpany operating
t he stock market on which the shares in the |listed
corporation are |isted,;

"rel evant share capital” ( ), inrelation to a listed

corporation —

(a) nmeans the listed corporation's issued share capital
of a class the shares in which carry rights® to vote
in all circunstances at general neetings of the
corporation; and

(b) includes unissued shares in the |isted
corporation's share capital of anya® class which, if

i ssued, would carry rights to vote in al

® Technical amendment for clarity.

" These words have been deleted asit is proposed that clause 335(3) be deleted. M ember s consider ed the amendment
and did not propose further changesat the Bills Committee meeting on 12 October 2001.
8 Some M ember s suggested that paragraph (a) would be clearer if “ share capital of a classthe sharesin which

carryrights’ isreplaced with “share capital of a class of shareswhich carry rights’. We have car efully
reviewed this suggestion but consider that the exiging wording should beretained, asit is mor e consistent with
other provisionsin Part XV. In addition, the existing wording makesit clear that it isthe shares, and not the
share capital. which carry therightsto vote.

® Technical amendment for clarity. Members consider ed the amendment and did not proposefurther changesat
the Bills Committee meeting on 12 October 2001.
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circunstances at general neetings of the
cor poration;

"relevant tinme" ( ) nmeans the tinme of the occurrence of the

rel evant event;

"rights issue"® ( ) neans an offer or issue by a listed

corporation of shares in the listed corporation (whether

issued or unissued) to all persons holding issued shares in

the listed corporation at a certain date (other than a person

whose address is in a place where such offer or issue is not

permtted under the |aw of that place) in proportion to the

nunber of those issued shares held by themat that date, but

does not include an offer or issue of shares in the listed

corporation in lieu of all or part of a cash dividend:

"short position" ( ) nmeans the position which a person has -

(a) where the person is the holder, witer or issuer of
any equity derivatives, by virtue of which the

person —

10 New definition of “ rightsissue” . Thisis added as part of changes explained in relation to clause 304(11)(iv). See

Footnote (41) below. Membersconsider ed the amendment and did not propose further changes at the Bills

Committee meeting on 12 October 2001
1 We have made minor refinement to definition of rightsissue such that an offering does not ceaseto qualify

smply because the offer of sharesto certain over seas shar eholder sisnot per mitted under thelaw of the place

wher ethose shar eholder sreside.
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(i) has aright to require another person to
take delivery of the underlying shares of
the equity derivatives;

(ii) is under an obligation to deliver the
underlying shares of the equity
derivatives to another person, if called
upon to do so;

(iii) has a right to receive from anot her
person an anount if the price of the
underlying shares of the equity
derivatives declines; or

(tv) has aright to avoid or reduce a loss if
the price of the underlying shares of the
equity derivatives declines,

before or on a certain date or within a certain
period, whether in any case the right or obligation
is conditional or absolute; or

where the person is the borrower of shares under a
securities borrow ng and | endi ng agreenent, by
virtue of which the person is under an obligation
to deliver shares to another person who has | ent
the-shares, if called upon to do so, before or on a
certain date or wwthin a certain period, whether or

not the obligation to deliver shares is to be
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settled by paynment of cash or by delivery of the!?

shares or otherw se

"specified percentage |evel" ( ) has the neaning
assigned to it by section 306(2);

"stock futures contract" ( ) neans a contract which is of
a class approved by the Conmm ssion as stock futures contracts
for trading on a recogni zed futures market;

"target corporation" ( ), inrelation to an agreenent to
whi ch section 308 applies, neans the particular |isted

corporation which is the target corporation for that

agreenent ;

"underlying shares" ( ), inrelation to any equity

derivatives and subject to subsection (6), neans -
(a) for the purposes of, and otherwise in relation to,
Divisions 2 to 6 —
(i) the shares conprised in the rel evant
share capital of the listed corporation

concerned which nmay be required to be

12 Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.

13 This definition has been moved to clause 307(8) asit isintended to be used only in relation to trustees mentioned in

clause 307(5). Member s consider ed the amendment and did not propose further changesat the Bills Committee
meeting on 12 October 2001,
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delivered to, or by, the holder, witer
or issuer of the equity derivatives on
the exercise of rights or fulfilnent of
obl i gati ons under the equity derivatives,
whet her in any case the rights or
obligations are conditional or absolute;
or

(ii) the shares conprised in the rel evant
share capital of the listed corporation
concerned by reference to the price or
val ue of which, wholly or partly, the
price or value of the equity derivatives
is derived or determ ned; or

(b) for the purposes of, and otherwise in relation to,
Divisions 7 to 10 —

(i) the shares in the |isted corporation
concerned, or any associ ated corporation
of the listed corporation, which may be
required to be delivered to, or by, the
hol der, witer or issuer of the equity
derivatives on the exercise of rights or
ful filment of obligations under the
equity derivatives, whether in any case
the rights or obligations are conditional
or absolute; or

(ii) the shares in the listed corporation

concerned, or any associated corporation
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of the listed corporation, by reference
to the price or value of which, wholly or
partly, the price or value of the equity
derivatives is derived or determ ned,

______whether in any case those shares are issued or

uni ssued.

(3) The tenporary suspension of voting rights in respect of

shares conprised in anya®™ class of the issued share capital of a
| isted corporation does not affect the application of this Part in
relation to interests in those or any other shares conprised in
t hat cl ass.

(4) In section 308, and also in references el sewhere in this
Part to an agreenent to which that section applies, "agreenent"

( ) includes any agreenent or arrangenent, and a reference in

that section to provisions of an agreenent -

14 Clause 299(2) has been moved to become clause 305(5), as the definition provided in that clause is only applicable to

clause305. Membersconsider ed theamendment and did not propose further changesat the Bills Committee
meeting on 12 October 2001.

15 At the Bills Committee meeting on 12 October 2001, a Member suggested replacing” any class’ with “a class’
for consistency. We haveincor porated this suggestion.
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(a) accordingly includes a reference to undert akings,
expectations or understandi ngs operative under any
arrangenent; and
(b) (wthout prejudice to paragraph (a)) also includes
a reference to any provisions, whether express or
i mpl i ed and whet her absolute or not.

(5) For the purposes of any provision of this Part which
provides that an officer of a corporation who is in default is
liable to a fine or penalty, the expression "every officer of it
who is in default" ( ) neans every officer of the
corporation who know ngly and wilfully authorizes or permts the

default, refusal or contravention referred to in that provision.

(6) In the case of equity derivatives —

(a)  where —

(i) no less than 5 listed corporations

shares will be required to be delivered

on the exercise of rights or fulfil nent

of obligations under the equity

derivatives:; and

(ii) at the tine of the issue of the equity

derivatives, no nore than —

16 Clauses 299(6) to (8) establish an exemption for equity derivatives that derive their value from abasket of sharesin
several listed companies. In response to market comment, the features necessary to qualify for the exemption are
now spelt out in greater detail in clauses 299(6) to (8). The eligibility for theexemption is determined at the point
where the interest in derivativesis entered into. This removes uncertainty on whether subsequent fluctuationsin value
or number of particular shareswould give rise to adisclosure obligation. M embersconsider ed the amendment and

did not proposefurther changesat the Bills Committee meeting on 12 October 2001
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(A) subject to sub-subparagraph (B)

30% or

(B) where any other percentage is

prescribed by regulations, such

ot her percent age,

of the value of all the shares which, but

for this subsection, would have been the

underl ving shares of the equity

derivatives is represented by the shares

in any one of those |listed corporations;

or

(b) where —

(i) the prices or values of no |less than 5
listed corporations' shares play a part
in the derivation or determnation of the
price or value of the equity derivatives;
and

(ii) at the time of the issue of the equity

derivatives, no nore than —

(A) subject to sub-subparagraph (B)

30% or

(B) where any other percentage is

prescribed by regulations, such

ot her percent age,

of the price or value of the equity

derivatives is derived fromor deterni ned
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by the prices or values of the shares in

any one of those |listed corporations,

those equity derivatives are taken to have no underlying shares.
(6) Vhere —
(a) I . I I : . | ati |

; 5

1 | al I - o  cod
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I . lor i . hal 1| I I lor | yi
shares—

(7) 1n subsection (6), a reference to shares shall be

construed as -

(a) for the purposes of, and otherwise in relation to,

Divisions 2 to 6, a reference to shares in the

rel evant share capital of the listed corporation

concerned; or

(b) for the purposes of, and otherwise in relation to,

Divisions 7 to 10, a reference to shares in the

|isted corporation concerned.

(8 In subsections (6) and (7)., a reference to a listed

corporation includes a reference to a corporation that is |listed

on_a specified stock exchange.

300. Exenptions

17 A * specified stock exchange” mentioned in clause 299(8) is a stock exchange listed in Part 3 of Schedule 1.

M ember s consider ed the amendment and did not propose further changes at the Bills Committee meeting on 12
October 2001.
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(1) The Conm ssion may, after consultation with the
Fi nanci al Secretary, publish guidelines for the exenption of any
corporationperson® fromall or any of the provisions of this Part.

(2) The Conm ssion may, upon the application of a
corporation, having regard to the guidelines published pursuant to
subsection (1) and inposing such conditions as it considers
appropriate, exenpt the applicant corporation!_ and any ot her
person in relation to that corporation_ fromall or any of the
provi sions of this Part.

(3) The Conm ssion nmay, upon the application of the hol der,
writer or issuer, or the prospective holder, witer or issuer, of
any equity derivatives, having regard to the guidelines published
pursuant to subsection (1) and inposing such conditions as it
consi ders appropriate, exenpt the applicant, and any other person
who is taken to have an interest or—a'® short position in the
underlying shares of the equity derivatives by virtue of the
hol ding, witing or issuing of the equity derivatives, fromall or
any of the provisions of this Part.

(4) The Comm ssion may fromtine to tine -

(a) suspend or withdraw an exenption granted under
subsection (2) or (3) on the ground that the
condi tions subject to which the exenption was

grant ed have not been conplied with or on such

18 Clause 300(3) covers* persons’ and not Simply corporations. M ember s consider ed the amendment and did not
proposefurther changesat the Bills Committee meeting on 12 October 2001.

19 Technical amendment for clarity.
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ot her ground as the Conm ssion considers
appropriate; or

(b) anmend any condition inposed under subsection (2) or
(3).

(4A) The Conmi ssion shall publish such particulars of the

exenptions granted, suspended or w thdrawn under this section as

it considers appropriate.?

(5) Cuidelines published pursuant to subsection (1) are not

subsi diary | egislation.

2 some Member s suggested that the SFC should publish particulars of exemptions granted under clause 300.

Wehaveincor por ated this suggestion in a new clause 300(4A). The particularsof the exemption will be
published on the SFC swebsite.
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Division 2 — Disclosure of interests
and short positions

of disclosure: cases in
it may arise

Were -
(a) a person acquires an interest in shares conprised
in the relevant share capital of a listed

corporation or ceases to be interested in shares so

conpri sed (whether or not having or? retaining an
interest in other shares so conprised); or

(b) any change occurs affecting facts relevant to the
application of section 304 to a person's existing

interest (or part thereof)? in shares conprised in

a listed corporation's share capital of any

descri ption,

then in the circunstances specified in section 304(1), he cones

under the duty of disclosure.

(2

Were a person is -
(a) interested in shares conprised in the rel evant
share capital of a corporation at the tine when the

corporation becones a listed corporation;

2

! The word * havi ng”_has been added to make it clear that the acquisition of interestsin sharesin addition to an existing

interest till prompts disclosure. Similarly the words* or part thereof” make it clear that achange affecting part of a
holding of shares may prompt disclosure. Technical amendmentsfor clarity and consistency with amendments to
clauses 304(4) and 304(1)(d). Members consider ed the amendment and did not propose further changesat the
Bills Committee meeting on 12 October 2001,
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(b) interested in shares conprised in a listed
corporation's share capital of a particular class
at the time when the listed corporation's share
capital of that class becones rel evant share
capital; or
(c) interested in shares conprised in the rel evant
share capital of a listed corporation at the
commencenent of this Part, if such interest has not
previously been disclosed to the |isted corporation
and the Exchange Conpany under the Securities
(Disclosure of Interests) Odinance (Cap. 396)
before its repeal under section 392,
then in the circunstances specified in section 304(2), he cones
under the duty of disclosure.

(3) Were a person is interested in shares conprised in the
rel evant share capital of a |listed corporation at the tinme when
there is a reduction in the notifiable percentage | evel nade by
regul ations, then in the circunstances specified in section
304(3), he cones under the duty of disclosure.

(4) \Were -

(a) a person cones to have, or ceases to have, a short
position in shares conprised in the relevant share

capital of a |isted corporation_(whether or not
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having or retaining a short position in other

shares so conprised): % or

(b) any change occurs affecting facts relevant to the

application of section 304 to a person's existing

short position (or part thereof) in shares

conprised in a listed corporation's share capital

of any description,?

I I - hicl I . I . L I
rel-evant share capitalof aisted corporationchanges*then in

the circunstances specified in section 304(4), he cones under the

duty of disclosure.

(5) Were a person has a short position in shares conprised
in the relevant share capital of a listed corporation at the
comencenent of this Part, then in the circunstances specified in
section 304(5), he cones under the duty of disclosure.

(6) \Where a person has a short position in shares conprised

in the relevant share capital of a listed corporation at the tine

2 The words" (whether or not having a short position in other shares so comprised)” have been added to make it clear

that the disposal of part only of ashort position still prompts disclosure. Similar words already appear in sub-clause

(1)(a). Membersconsidered theamendment and did not propose further changes at the Bills Committee meeting

on 12 October 2001.

2 Anincreaseor areduction in theissued shar e capital of alisted corporation could affect the percentage level

of ashort position and this should prompt disclosure. A new paragraph (b) hasbeen added which isthe
equivalent of 301(1)(b) for long positions.

24 This provision has been deleted it is not intended that a change in the nature of a short position should prompt a

discl osure obligation. M ember s considered the amendment and did not propose further changes at the Bills

Committee meeting on 12 October 2001.
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when there is a reduction in the specified percentage | evel made
by regul ations, then in the circunstances specified in section
304(6), he comes under the duty of disclosure.

(7) The existence of the duty of disclosure in a particular
case depends (in part) on the circunstances obtaining before and

after whatever is in that case the relevant tine.

302. Interests to be disclosed

(1) Subject to subsection (2), the interests to be taken
into account for the purposes of the duty of disclosure arising
under section 300301%° are those in shares conprised in the
rel evant share capital of the |isted corporation concerned.

(2) In subsection (1), a reference to interests in shares
conprised in the relevant share capital of the |isted corporation
concerned includes a reference to interests in shares so
conprised, which are the underlying shares of equity derivatives,
that a person has, or ceases to have, by virtue of -

(a) the holding, witing or issuing by himof the

equity derivatives;

% Correcting crossreference. Member s consider ed the amendment and did not propose further changesat the

Bills Committee meeting on 12 October 2001,
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(b) the exercise by, or against,? himof rights under

the equity derivatives; or
(c) the assignnment by him or the |apsing wthout
exercise, of rights under the equity derivatives.
(3) A person has a notifiable interest at any tine when he

is interested in shares conprised in the relevant share capital of
the listed corporation concerned of an aggregate nom nal val ue
equal to or nore than the nom nal value of the percentage of the
i ssued equity share capital which is the notifiable percentage

| evel for the tine being.

303. Short positions to be disclosed

The short positions to be taken into account for the purposes
of the duty of disclosure arising under section 301 are those in
shares conprised in the relevant share capital of the listed

cor poration concer ned.

% Clause 302 explains the range of interestsin shares that are to be taken into account for the purposes of ascertaining

whether a person has aduty of disclosure. These interests include the underlying shares of equity derivatives. The
words" or againgt”_have been added in clause 302(2)(b) so that it is clear that a person can acquire an interest or cease

to have an interest in shares not just when he exercises rights under an equity derivative, but also when someone else

exercisesrights against him. If a person has, for example, an option (an equity derivative) exercised against him

requiring him to take shares, or deliver shares, that is also an interest that may give rise to a duty of disclosure.

Member s consider ed the amendment and did not propose further changesat the Bills Committee meeting on 12
October 2001.
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304. Circunmstances in which duty of
di scl osure ari ses

(1) The circunstances referred to in section 301(1) are
t hose where -

(a) the person has a notifiable interest imrediately
after the relevant tine, but did not have a
notifiable interest imedi ately before the rel evant
time;

(b) the person had a notifiable interest imediately
before the relevant tinme, but does not have a
notifiable interest immediately after the rel evant
tinme;

(c) the person had a notifiable interest imrediately
before the relevant tinme, and has a notifiable
interest imediately after the relevant tine, but
the percentage levels of his interest imrediately
before and imedi ately after the relevant tinme are
not the sane; or

(d) the person had a notifiable interest imrediately
before the relevant tinme, and has a notifiable
interest imediately after the relevant tine, but

the nature of his interest (or part thereof)?

27 Clause 304(1)(d). in conjunction with clause 301(1), requires disclosure if there is achange in the nature of a

person sinterest. Changein nature of interest is explained further in clause 304(11). The words" (or part thereof)”
have been added to make it clear that a change in nature of part of an interest in shares till prompts disclosure,
Member s consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12

October 2001.
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i edi ately before and i medi ately after the
relevant time is not the sane.
(2) The circunstances referred to in section 301(2) are
t hose where the person has a notifiable interest immediately after
the rel evant tine.
(3) The circunstances referred to in section 301(3) are
t hose where the person has a notifiable interest immediately after
the relevant tine, but did not have a notifiable interest
i medi ately before the rel evant tine.
(4) The circunstances referred to in section 301(4) are
t hose where the person had a notifiable interest inmmediately
before the relevant tinme, and has a notifiable interest
imedi ately after the relevant tinme, and -
(a) the person -

(i) did not have a short position in shares
conprised in the relevant share capital
of the listed corporation concerned
i mredi ately before the relevant tine; or

(i) had a short position in shares so
conprised i medi ately before the rel evant
time of a percentage |evel less than the
speci fi ed percentage |evel,

but has a short position in shares so conprised
imredi ately after the relevant tinme of a percentage
| evel equal to or nore than the specified

percent age | evel;



(b)

(c)
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t he person had a short position in shares so
conprised imedi ately before the relevant tine of a
percentage | evel equal to or nore than the
speci fied percentage | evel, but does not have a
short position in shares so conprised i medi ately
after the relevant time of a percentage |evel equal
to or nore than the specified percentage |evel; or
the person had a short position in shares so
conprised imedi ately before the relevant tinme of a
percentage | evel equal to or nore than the
speci fied percentage | evel, and has a short
position in shares so conprised inmediately after
the relevant tinme of a percentage |evel equal to or
nmore than the specified percentage |evel, but the
percentage | evels of his short position immed ately
before and imedi ately after the relevant tinme are

not the same.
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(5) The circunstances referred to in section 301(5) are

t hose where the person has a notifiable interest_imediately after

the relevant tinme, and_has a short position in shares conprised in

the rel evant share capital of the listed corporation concerned

imedi ately after the relevant tinme_of a percentage |level equal to

or nore than the specified percentage |evel.?

(6) The circunstances referred to in section 301(6) are
t hose where -

(a) the person had a notifiable interest imrediately
before the relevant tinme, and has a notifiable
interest imediately after the relevant tinme; and

(b) the person had a short position in shares so
conprised imedi ately before the relevant tine of a
percentage |l evel |less than the specified percentage
| evel, but has a short position in shares so
conprised imedi ately after the relevant tine of a
percentage | evel equal to or nore than the

speci fied percentage |evel.

2 Clause 304(5). in conjunction with clause 301(5), requires disclosure of short positions on commencement of Part

XV. Under the Blue Bill, aperson with a notifiable interest (i.e. an interest of 5% or more in shares of alisted

corporation) must disclose any short position he has, eveniif it isless than 1%. In response to market comments, we

propose amending clause 301(5) so that the requirement to disclosure short positions on commencement of Part XV is

limited to short positions of 1% or above. Member s consider ed the amendment and did not propose further

changes at the Bills Committee meeting on 12 October 2001.
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(7) A person who woul d ot herw se conme under a duty of
di sclosure in the circunstances specified in subsection (1)(c) is
not under such a duty where -
(a) the percentage |evel of his interest in shares
conprised in the relevant share capital of the
| isted corporation concerned, calculated in
accordance with section 305(1), imediately after

the relevant tinme is_the sanme as or?® less than the

percentage | evel of his interest in shares so

conpri sed diseclosed-at the tine of the rel evant

event giving rise to®%n the last notification

required to be given by himwhere the duty of
di scl osure arose in the circunstances specified in
subsection (1)(c); and

(b) the difference between —

2 Thewords*the sameasor”_have been added so that the exemption is available to a per son whoseinter est

returnsto the same per centage level asthelast notification given by him, after dropping below that per centage

level.

0 Asitis proposed to amend clause 317(1)(b) so that a person need not disclose the percentage level of hisinterest in

the notification (as well asthe percentage figure of hisinterest) the terminology used here needed to be revised.

Member s consider ed the amendment and did not propose further changesat the Bills Committee meeting on 12
October 2001.
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(1) the percentage figure of his interest in
shares so conprised, calculated in
accordance with subsection (13)(a),
irrediately after the relevant time® at

all tines since the rel evant event giving

rise to the last notification required to

be given by hi mwhere the duty of

di scl osure arose in the circunstances

specified in subsection (1)(c); and

(1i) the percentage figure of his interest in
shares so conprised disclosed in the | ast
notification required to be given by him
where the duty of disclosure arose in the
ci rcunst ances specified in subsection
(1) (c),

is less than 0.5%

% Clause 304(7) establishes thede minimisexemption (see paragraph 13— 15 of Paper N0.13/01 issued to Memberson
16 may 2001). Theintention is that the exemption will only be availableif the change in the percentage figure of a

persori sinterest (or short position) remains within aband of |ess than 0.5% from the percentage figure of hisinterest in

the last notification filed by him. The amendments to clause 304(7)(b)(i) are proposed to ensure that the exemption

works asintended. Without the amendment proposed this exemption would permit swings larger than 0.5% (almost

2%) in the percentage figure of aperson sinterest without any disclosure obligation arising. Members consider ed the

amendment and did not propose further changes at the Bills Committee meeti ng on 12 October 2001.
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(7A) * A person who would otherw se cone under a duty of

disclosure in the circunstances specified in subsection (1)(d) is

not under such a duty where the percentage level of his interest

(excluding that part of his interest the nature of which has

changed i mMmedi ately after the relevant tine) in shares conprised

in the relevant share capital of the listed corporation concerned,

calculated in accordance with section 305(1) (by construing the

reference in that section to the aggregate nom nal val ue of al

the shares in which a person is interested as a reference to the

aggregate nom nal value of the shares the nature of the person's

interest in which has not changed), imediately after the rel evant

tine —

(a) is the sane as the percentage level of his interest

in shares so comprised at the tine of the rel evant

event giving rise to the last notification required

to be given by himwhere the duty of disclosure

arose in the circunstances specified in subsection

() (a), (c) or (d) (whichever is the latest); or

32 A person who buys an interest or sells an interest in shares only has to report transactions that result in the

percentage level of hislong or short position crossing a whole number. In response to market comments, we propose
that similar provisions will apply to changes in the nature of an interest. However when thereis merely achangein the

nature of an interest the percentage level of the sharesin which a person has an interest does not change. We have

therefore drafted the exemption by concentrating on the percentage levels of sharesin which a person isinterested other
than those in which the nature of hisinterest has changed.

Similarly. in response to market commentsit is proposed that thede minimis exemption should al so be extended to

apply to changesin the nature of an interest. M embers consider ed the amendment and did not propose further
changes at the Bills Committee meeting on 12 October 2001.
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(b) is the same as* or less than the percentage |evel

of his interest in shares so conprised at the tine

of the relevant event giving rise to the |ast

notification required to be given by himwhere the

duty of disclosure arose in the circunstances

specified

in subsection (1)(c), and the difference

bet ween —

(i)

the percentage figure of his interest —in

(ii)

shares so conprised, calculated in

accordance with subsection (13)(a) (by

construing the reference in that

subsection to section 305(1) in the

manner _aforenentioned in this

subsection), at all tines since the

rel evant event giving rise to the | ast

notification required to be given by him

where the duty of disclosure arose in the

ci rcunstances specified in subsection

(1)(c); and

the percentage figure of his interest in

33 Samerationale as Footnote (29).

shares so conprised disclosed in the |ast

notification required to be given by him

where the duty of disclosure arose in the

ci rcunst ances specified in subsection

(1) (c).
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is less than 0.5%

(8) A person who would ot herwi se cone under a duty of
di sclosure in the circunstances specified in subsection (4)(c) is
not under such a duty where -

(a) the percentage level of his short position in
shares conprised in the rel evant share capital of
the listed corporation concerned, calculated in
accordance with section 305(4), immediately after

the relevant tine is the sane as or® less than the

percentage | evel of his short position in shares so

conprised_at the tine of the rel evant event giving

ri se to**disclosed in—the last notification required

to be given by himwhere the duty of disclosure
arose in the circunstances specified in subsection
(4)(c); and
(b) the difference between —
(i) the percentage figure of his short
position in shares so conprised
cal cul ated in accordance wi th subsection

(13)(b) at _all tinmes since the rel evant

event qgiving rise to the | ast

notification required to be given by him

34 samerationale as Footnote (29).
% Clause 304(8) establishes thede minimis exemption for short positions. The technical amendments proposed to

clause 307(7)(a) are also proposed here. See Footnote (30). M ember s consider ed the amendment and did not

propose further changes at the Bills Committee meeting on 12 October 2001.
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where the duty of disclosure arose in the

circunstances specified in subsection

(4)(c)inrmmediately after the relevant

time3®: and

(ii) the percentage figure of his short
position in shares so conprised disclosed
in the last notification required to be
given by himwhere the duty of disclosure
arose in the circunstances specified in
subsection (4)(c),

is less than 0.5%

(9) Subject to subsection (9A), a qualified corporation

whi ch woul d otherwi se cone under a duty of disclosure in the

circunstances specified in subsection (1) or (4) is not under such

a duty if its holding conpany (or where its holding conpany is a

qualified corporation of another holding conpany, that other

hol di ng conpany) -

(a) is, at the relevant tine, taken under section

307(2) -

(i) to be interested in any shares in which

the qualified corporation is interested;

and

3

5 The technical amendments proposed to clause 304(7)(b) are also proposed here. See Footnote (31). Members

consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12 October

2001.



Page 37

(ii) to have a short position in any shares in

which the qualified corporation has a

short position; and

(b) accordingly conplies with the duty of disclosure.

(9A) |If a corporation ceases to be a qualified corporation of

its holding conpany and in such circunstances the hol di ng conpany

is regarded as having ceased to be interested, or to have a short

position, in shares under section 307(6), the corporation is taken

to have acquired that interest or cone to have that short position

(as the case may be).*

(10) In subsections (9), (9A) and (11), "qualified

corporation" ( ), inrelation to a holding conpany, neans a

whol |y owned subsidiary of the hol ding conpany (whether or not the

hol ding company is itself a wholly owned subsidiary of another

hol di ng_conpany) . (9)-A-corperation{"thefirst-nenti-oned

%" Please see Annex 1. M ember s consider ed the amendment and did not propose further changes at the Bills

Committee meeting on 12 October 2001
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| . ¢ both the fi . I
corporati-on—-and-the related corporation—

(11) In subsection (1)(d), a reference to the nature of a
person's interest as being not the sane includes a reference to a
change in the nature of -

(a) the person's title to shares conprised in the
rel evant share capital of the |listed corporation

concer ned; —or
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(b) any of the person's interests whether |egal or
equitable in shares so conprised,

(ba) any of the person's interest in shares so

conprised, which are the underlying shares of

equity derivatives, on -

(i) the witing or issuing by himof the

equity derivatives; or

(ii) the exercise by, or against, him of

rights under the equity derivatives®; or

(c) any of the person's interest in shares so conprised

in such other circunstances as are prescribed by

rul es made under section 365A, *°-

but does not include a reference to a change in the nature of the
person's interest in shares so conprised -
(i) on delivery of the shares to him if his equitable

interest in those shares is notifiable, or has

previously been notified to the listed corporation
concerned and the rel evant exchange conpany, under

any provision of this Division or Dvision 3 or 4;

% Clause 304(11)(ba) has been added to placeit beyond doubt that thereisa changein the natureof aperson' s

interest in shareswhen he“writes’” or “issues’ equity derivativesin respect of those shares, or on exer cise by

him, or against him, of rightsunder equity derivatives.

it Paragraph (c) has been added as part of a series of amendments so that the SFC may establish asimpler disclosure
regime for stock borrowing and lending transactions by making rules pursuant to clause 365A. Member s considered

the amendment and did not proposefurther changesat the Bills Committee meeting on 12 October 2001.
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(ii) due to a change in the terns on which rights under
any equity derivatives may be exercised resulting
froma change in the nunber of the underlying

shares in issue; or

(11i) -where the personisagualified stock borrower and

(iv) on -

(A) the exercise of rights to subscribe for shares

granted to himas part of a rights issue; or

(B) delivery of shares to himpursuant to a rights

i ssue;

0 Pl ease see Annex 2. M ember s consider ed the amendment and did not propose further changesat the Bills

Committee meeting on 12 October 2001.
! We accept market comment that clause 305(2) should be amended so that a person who takes up rightsto shares
granted to him as part of arightsissue (and whose percentage interest remains the same) should not have to make a
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(v) where another person, being a qualified |ender,

cones to have an interest in his shares by way of

security:* or

(vi) where the person is a holding conpany, due to the

acquisition of an interest in those shares by a

gualified corporation of the person from another
qualified corporation of the person.”
(12) -For—the purposesof subsection {11y —a personis—a
Lified i o I e

rules of a recognized -exchange conpany—and

disclosure whilst a person who does not take up their rights (and whose percentage interest changes) will have to make

adisclosure. Clause 304(11)(iv) has been added to ensure that in these circumstances the delivery of shares pursuant to

arightsissue does not give riseto adisclosure obligation. M ember s consider ed the amendment and did not
propose further changes at the Bills Committee meetingon 12 October 2001. Clause 304(11)(iv) isfurther
amended as a consequence to changes proposed to clause 305(2). See Footnote (49).

42 \We accept market comment that a change in the nature of a persori sinterest in shares when he pledges his shares to

afinancial institution or alicensed intermediary should not give rise to adisclosure obligation. Clause 304(11)(v) has

been added to ensure that pledging in these circumstances does not give rise to adisclosure obligation. M embers

consider ed the amendment and did not proposefurther changes at the Bills Committee meeting on 12 October

2001.

8 we accept market comment that the transfer of an interest in shares from one wholly owned subsidiary to another

could be viewed as giving rise to a change in the nature of interest in the shares of the ultimate holding company thus

consider ed the amendment and did not propose further changes at the Bills Committee meeting on 12 October

2001.
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&) holds hi Lt " L o
borrow-andtend-shares—*
(13) For the purposes of -

(a) subsections (7)(b)_and (7A) (b) ** and section

317(1) (b)*, "percentage figure" ( ) neans

the percentage figure referred to in section 305(1)
before rounding down, if applicable, to the next
whol e nunber; and

(b) subsection (8)(b)_and section 317(1)(c)?¥,

"percentage figure" ( ) nmeans the percentage

figure referred to in section 305(4) before
roundi ng down, if applicable, to the next whol e

nunber.

305. Percentage level in relation to
notifiable interests and
short positions

(1) Subject to subsections (2), and—(3)_and (5), "percentage

| evel " ( ), in section 304(1)(c)., anrd—(7)_and (7A),* neans

4 same rationale as Footnote (40). Please see Annex 2. Member s consider ed the amendment and did not propose

further changesat the Bills Committee meeting on 12 October 2001.

4 Conseguential amendment to adding a new clause 304(7A). Member s consider ed theamendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001,

6 An additional refer ence has been added asthe term * per centage figur €’ isused in clause 317(1)(b)

47_An additional r eference has been added astheterm “ per centage figur € isused in clause 317(1)(c)

a8 Consequential anendment to adding reference to the new clauses. M ember s considered the amendment and did

not proposefurther changesat the Bills Committee meeting on 12 October 2001.
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t he percentage figure found by expressing the aggregate nom nal
val ue of all the shares conprised in the rel evant share capital of
the Iisted corporation concerned in which the person is interested
i medi ately before or immediately after (as the case nmay be) the
relevant tinme as a percentage of the nom nal value of the issued
equity share capital of that |isted corporation and roundi ng that
figure down, if it is not a whole nunber, to the next whole
nunber .

(2) For the purposes of subsection (1) and section 302(3),

where the listed corporation concerned grants to the person rights

to subscribe for, or offers to the person, as part of a rights

issue, shares conprised in its relevant share capital, the nom na

value of the issued equity share capital of the listed corporation

at all tinmes fromthe grant or offer (as the case may be) up to

the conpletion or termnation of the rights issue (whichever is

the earlier) is taken to be the aggregate of -

(a) the nomnal value of the issued equity share

capital of the listed corporation i mediately

before the grant or offer (as the case may be): and

(b) the nomnal value of the new shares to be issued

upon the conpletion of the rights issue.“

4

9 The reasonsfor the proposed amendment are explained in relation to the changes proposed to clause 304(11)(iv).

M ember s consider ed the amendment and did not propose further changes at the Bills Committee meeting on 12

October 2001. We have subsequently proposed further refinements. Clause 305(2) isintended to oper ate so that

a person who takesup rightsto sharesgranted to him aspart of arightsissue (and whose per centage inter est

remainsthe same) should not haveto makeadisclosure w hilst a per son who doesnot take up their rights (and
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(3) In determning the aggregate nom nal val ue of shares

conprised in the relevant share capital of the |isted corporation
in which a person is interested for the purposes of subsection (1)

and section 302(3)*° there shall be disregarded any short position

whi ch that person has in shares so conprised which, if included in
the cal cul ation of the aggregate nom nal value of the shares so
conprised in which the person is interested, would reduce the
aggregate nom nal val ue of those shares.

(4) Subject to subsection (5), "percentage |level" (

), in sections 304(4)., (5), (6) and (8)., 316(4)5% and 317(1) (k) *,

whose per centage inter est changes) will haveto make a disclosure. Thisiswelcome by market. Reference has

been added to clause 302(3) asthe same principle should ly to“ notifiableinterests’.

%0 Clause 305(3) providesthat in the calculation of aggregate nominal value of shares* netting off” long and

short positionsisdisallowed. Refer ence has been added to clause 302(3) asthe same principle should apply to

“notifiableinterests”. Thisisan inadvertent omissionin the BlueBill. The same principle applies throughout

thisPart.
51 Consequential amendments asrefer encesto” per centagelevel” have been added in therelevant clauses,

52 Consequential amendment. M embers consider ed the amendment and did not propose further changesat the

Bills Committee meeting on 12 October 2001,
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means the percentage figure found by expressing the aggregate
nom nal value of all the shares conprised in the rel evant share
capital of the listed corporation concerned in which the person
has a short position inmediately before or inmediately after (as
the case may be) the relevant tine as a percentage of the nom nal
val ue of the issued equity share capital of that listed
corporation and rounding that figure down, if it is not a whole
nunber, to the next whol e nunber.

(5) Were the listed corporation's share capital is divided

into different classes of shares -

(a) a reference in this section and section 302(3)% to

t he aggregate nom nal value of shares conprised in

the relevant share capital of the listed

corporation in which the person is interested or

has a short position shall be construed as a

reference to the aggregate nom nal val ue of the

shares conmprised in each of the classes taken

separatel y;* and

(b)Y a reference in this section to a percentage of the

nom nal value of the listed corporation's issued

S Clause 305(5) providesthat interestsin separ ate classes of sharesmust be counted separ ately. Reference has

been added to clause 302(3) asthe same principle should apply to * notifiableinterests’. Thisisan inadvertent

omission in the Blue Bill. The same principle appliesthroughout thisPart.

> Inthel ight of the changes proposed to clause 305(2), clause 305(5) of the Blue Bill can be deleted. As mentioned
above in Footnote (14). clause 299(2) has been moved to become new clause 305(5). M embersconsidered the

amendment and did not proposefurther changes at the Bills Committee meeting on 12 October 2001,
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equity share capital shall be construed as a

reference to a percentage of the nom nal val ue of

the i ssued shares conprised in each of the classes

t aken separately. >

(6) In subsection (2), "conpletion" ( ), inrelation to a

rights issue, neans the issue of shares conprised in the rel evant

share capital of the listed corporation pursuant to the rights

i ssue. °°

306. Notifiable percentage |evel and specified
percent age | evel

(1) Ha—sections—30L(3)—-and-302(3)—aA’ reference to

notifiable percentage level _in this Part shall be construed as a

reference to —

5!

5In response to market comment that the draft provision inthe Blue Bill did not anticipate separate classes of relevant

share capital (only separate classes of issued equity share capital). we have added a new clause 305(5)(b) dealing with

this, which replacesthe original sub-clause (5). Members considered the amendment and did not propose further
changes at the Bills Committee meeting on 12 October 2001.
6 Thisclause clarifiesthe meaning of theword * completed” which isa new term used in clause 305(2).

5

" Thereferencesto clause number s are not required as theterm “ notifiable per centagelevel” isdefined in
clause 299.
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(a) subject to paragraph (b), 5% or
(b) where any other percentage is prescribed by
regul ati ons, such other percentage,
and different percentages may be prescribed in relation to
corporations of different classes or descriptions.

(2) +n-—seetions304(6)and304(4)—aA reference to

specified percentage level in this Part®® shall be construed as a

reference to -
(a) subject to paragraph (b), 1% or
(b) where any other percentage is prescribed by

regul ati ons, such other percentage.

307. Notification of famly and
corporate interests and
short positions
(1) For the purposes of this Dvision and Divisions 3 and 4,
a person is taken -
(a) to be interested in any shares in which his spouse,
or any mnor child (natural or adopted) of his, is
i nterested; and
(b) to have a short position in any shares in which his
spouse, or any mnor child (natural or adopted) of
his, has a short position.

(2) For the purposes of this D vision and Divisions 3 and 4,

a person is taken -

%8 Technical amendment for clarity.
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(a) to be interested in any shares in which a
corporation is interested; and
(b) to have a short position in any shares in which a

corporation has a short position,

(i) that corporation or its directors are accustonmed or
obliged to act in accordance with his directions or
i nstructions; or

(1i) subject to subsection (5), he is entitled to
exercise or control the exercise of one-third or
nore of the voting power at general neetings of
t hat corporation

(3) \Were -

(a) a person is entitled to exercise or control the
exerci se of one-third or nore of the voting power
at general neetings of a corporation; and

(b) that corporation is entitled to exercise or control
t he exercise of any of the voting power at general
nmeeti ngs of another corporation ("the effective
voting power"),

then, for the purposes of subsection (2)(ii), the effective voting
power is taken as exercisable by that person.

(4) For the purposes of subsections (2) and (3), a person is
entitled to exercise or control the exercise of voting power if -

(a) he has a right (whether subject to conditions or
not) the exercise of which would make him so

entitled; or
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(b) he is under an obligation (whether subject to
conditions or not) the fulfilnment of which would
make him so entitl ed.

(5) For the purposes of subsections (2)-+)_and (3)%, a
person is not taken -

(a) to be interested in any shares in which a
corporation is interested; or

(b) to have a short position in any shares in which a

corporation has a short position,

(i) that corporation is interested in those shares or
has a short position in those shares (as the case
may be) by reason only of its obligation or power
to invest in, manage, deal within® or hold
interests in those shares on behalf of its
custoners in the ordinary course of its business as
an investnment manager, custodian or trustee;

(1i) to the extent that the corporation has any right or
power to vote in respect of those shares arising
fromor by reason of its capacity as an investnent
manager, custodian or trustee, such right or power

is exercisable by that corporation independently

%9 Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.
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wi t hout any reference to the person_or any rel ated®

corporation of the person; and

(iii) when performng its functions as an investnent
manager, custodian or trustee, the power of that
corporation to invest in, manage, deal within or
hold interests in those shares is exercised by that
corporation independently w thout any reference to

the person_or any related corporation of the

per son®.
_____(6) A person who is taken to be interested, or have a short
position, in shares under subsection (2) shall be regarded as
havi ng ceased to be interested, or have a short position, in the

shares if subsection (2)(i) or (ii) no |l onger applies.

_ (7)) -Forthe purposes of this sectioh—a -spouse ormnor

6

O Clause 307(5) has been amended to make it clear that the rights or powers of the investment manager, custodian or

trustee must be exercised independently not only of the person referred to in clause 307(2) ( e.q. the holding company)

but also independently of any related corporation of that person, for the exemption from aggregation of intereststo

apply. Members considered the amendment and did not propose further changesat the Bills Committee meeting

on 12 October 2001.



(8) In subsection (5)_-

—(a) "I nvest nent manager" ( ) neans -

) (i) an internediary |licensed or

exenptregi stered® for_—Type4or% Type 9

regul ated activity; or

{b) (i) a corporation which is |icensed,_

regi stered® or exenpt in a place outside
Hong Kong recogni zed for the purposes of
this section by the Comm ssion for an

activity which is equivalent to any—ef

51 we accept market comment that clause 307(7) is unnecessary asthe provisions of clause 313 makeit clear when a

person is taken to be interested in shares. M ember s consider ed the amendment and did not propose further

changes at the Bills Committee meeting on 12 October 2001.

52 \We accept the comment of some M ember sthat the term “ exempt person’ isa misnomer and does not r eflect

the proposed regulatory framework wher eby authorised institutions engaging in regulated activities ar e subj ect
towider range of regulatory requirementsand disciplinary sanctions. Weinformed M embers at the meetingon

14 September 2001 that we would replace” exempt person” with “ registered institution” and “ exempt” with

“registered” throughout the Bill to duly reflect the policy intention.

88 « The reference to Type 4 regulated activity has been deleted because the category of persons who we are seeking to

exempt as"investment managers’ are those who are licensed to provide asset management services (Type 9 regulated

activity) and not investment advisers (Type 4 regulated activity).” M embers consider ed the amendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001,
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the-Type 9 reqgul ated activityies—+eferred

: h(a)s

and is authorized to manage investnents in
securities for another person under a witten

agreenent ; _and

(b) "trustee" ( ) neans a corporation the principal

busi ness of which is to hold property belonging to

anot her person under the provisions of a trust

deed. -

308. Agreenent to acquire interests in
particular |isted corporation

(1) This section applies in relation to an agreenent between
2 or nore persons which includes provisions for the acquisition by
any one or nore of themof interests in shares conprised in the
rel evant share capital of a particular listed corporation ("the
target corporation"), if -
(a) the agreenent al so includes provisions inposing
obligations or restrictions on any one or nore of
the parties to it with respect to their use,

retention or disposal of their interests in shares

54 Technical amendment for clarity. Members considered the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.

5 Asmentioned in Footnote ( 13) this definition has been moved from clause 299. M ember s considered the

amendment and did not proposefurther changes at the Bills Committee meeting on 12 October 2001,
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conprised in the relevant share capital of the
target corporation acquired in pursuance of the
agreenent (whether or not together with any other
interests of theirs in the shares conprised in the
rel evant share capital of the target corporation to
whi ch the agreenent relates); or

(b) the agreenent provides for the making of a |oan, or
the providing of security for a |oan, by a
controlling person or a director of the target
corporation to any person on the understandi ng or
with the knowl edge that such | oan (or any part
t hereof) would be used or applied for the
acquisition of an interest in shares conprised in
the relevant share capital of the target
cor porati on,
and an interest in shares conprised in the relevant share capital
of the target corporation is in fact acquired by any of the
parties in pursuance of such agreenent.

(2) In subsection (1)(a), a reference to the use of
interests in shares conprised in the relevant share capital of the
target corporation shall be construed as a reference to the
exercise of any rights, or of any control or influence, arising
fromthose interests (including the right to enter into any
agreenent for the exercise, or for the control of the exercise, of
any of those rights by another person).

(3) Once any interest in shares conprised in the rel evant

share capital of the target corporation has been acquired in
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pur suance of an agreenent to which this section applies, this
section continues to apply to the agreenent irrespective of -

(a) whether or not any further acquisitions of
interests in shares conprised in the rel evant share
capital of the target corporation take place in
pur suance of the agreenent;

(b) any change in the persons who are for the tine
being parties to it; and

(c) any variation of the agreenent,

so long as the agreenent continues to include provisions of any
description referred to in subsection (1)(a) or (b).

(4) In subsection (3), a reference to the agreenent includes
a reference to any agreenent having effect (whether directly or
indirectly) in substitution for an earlier agreenent.

(5) In subsection (1), a reference to an agreenent, in so
far as subsection (1)(a) applies, does not include -

(a) a reference to an agreenent which is not legally
bi nding unless it involves nutuality in the
undert aki ngs, expectations or understandi ngs of the
parties to it; and

(b) a reference to an agreenent to underwite or sub-
underwite any offer of shares in a corporation, if
the agreenent is confined to that purpose and any
matters incidental to it.

(6) In subsection (1), a reference to an agreenent, in so
far as subsection (1)(b) applies, does not include a reference to

an agreenent under which a controlling person or a director of the



Page 56
target corporation nakes the loan in the ordinary course of his

busi ness as_a qualified | ender. % —

& horized £i Lalinstitution:
n L | Lend b : -

g . i " I :
| I it
(7) For the purposes of this section, "controlling person”

( ), inrelation to a corporation, neans a person who, either

al one or with any of his associates —
(a) is entitled to exercise or control the exercise of
not less than —
(i) subj ect to subparagraph (ii), 3530% % or
(ii) where any other percentage is prescribed

by rul es made under section 384 for the

5 Clause 308(6) provides an exemption for certain persons. For consistency, we propose deleting paragraphs (a) to (d)

M ember s consider ed the amendment and did not propose further changesat the Bills Committee meeting on 12

October 2001.

57 The Takeovers Code has been amended to reduce the threshold for “ control” from 35% to 30%. As the reason for

using 35% in this clause was consistency with the Takeovers Code we propose changing the figure to 30%. Members

consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12 October
2001.
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pur poses of this subsection, such other
per cent age,

of the voting power at general neetings of the
cor porati on;
(b) has the right to nom nate any of the directors of
t he corporation; or
(c) has an interest in shares carrying the right to —
(i) veto any resolution; or
(ii) amend, nodify, limt or add conditions to
any resol ution,

at general neetings of the corporation.

309. Interests of parties to agreenent

(1) In the case of an agreenent to which section 308
applies, each party to the agreenent is taken (for the purposes of
the duty of disclosure) to be interested in any shares conprised
in the relevant share capital of the target corporation in which
any other party to the agreenent is interested apart fromthe
agreenent (whether or not the interest of the other party in
guestion was acquired, or includes any interest which was
acquired, in pursuance of the agreenent).

(2) For the purposes of subsection (1) and sections 310_and
317(5)(b), an interest of a party to such an agreenent in shares
conprised in the relevant share capital of the target corporation
is an interest apart fromthe agreenent if he is interested in
t hose shares otherw se than by the application of this section and

section 308 in relation to the agreenent.
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(3) Accordingly, any such interest of the party to the
agreenent (apart fromthe agreenent) includes, for the purposes of

subsection (1)_and section 310%, any interest which he is taken to

have under section 307 or by the application of this section and
section 308 in relation to any other agreenent with respect to
shares conprised in the relevant share capital of the target

corporation to which he is a party.

310. Duty of parties to agreenent acting

together to keep each ot her

i nf or med

(1) A person who is a party to an agreenent to which section
308 applies is subject to the requirenents of this section at any
time when -

(a) the target corporation is a listed corporation, and
he knows it to be so;

(b) the shares in the target corporation to which the
agreenment relates consist of or include shares
conprised in the rel evant share capital of the
target corporation, and he knows that to be the
case; and

(c) he knows the facts which nmake the agreenent one to
whi ch section 308 applies.

(2) A person who is subject to the requirenents of this

section is under a duty to give notification to every other party

% Technical amendment for clarity as clause 309(2) refersto” section 310" . Membersconsider ed the amendment

and did not proposefurther changes at the Bills Committee meeting on 12 October 2001.
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to the agreenent of the relevant particulars of his interest apart
fromthe agreenent (if any) in shares conprised in the rel evant
share capital of the target corporation -

(a) on his first becom ng subject to the requirenents
of this section; and
(b) on each occurrence after that time and while he is
still subject to those requirenents of any event or
change referred to in section 301(1), (2) or (3)
(as it applies to his case otherw se than by
reference to interests which he is taken to have
under section 309 as applying to that agreenent).
(3) The relevant particulars to be notified under subsection
(2) are the nunber of shares (if any) conprised in the rel evant
share capital of the target corporation which the person giving
the notification would be required to state as his interest if he
were under the duty of disclosure with respect to that interest
(apart fromthe agreenent) inmmediately after the tinme when the
duty to give notification under subsection (2) arose.
(4) A person who is a party to an agreenent to which section
308 applies is under a duty to give notification to every ot her
party to the agreenent of his current address -
(a) on his first becom ng subject to the requirenents
of this section; and
(b) on any change in his address occurring after that
time and while he is still subject to those

requi renents.



Page 60

(5) |If a person is under a duty to give any notification

required by this section to any other person, the notification

shal |

be given within 3 business days after the day on which that

duty ari ses.

311.

Ci rcunstances in which persons have
interests in shares or short
positions by attribution

(1) In sections 301 to 304 -

(a)

(b)

(c)

a reference to a person acquiring an interest in
shares conprised in the relevant share capital of a
|isted corporation or ceasing to be interested in
shares so conprised includes a reference to his
becomi ng or ceasing to be interested in those
shares by virtue of another person's interest;

a reference to the nature of a person's interest in
shares conprised in the relevant share capital of a
listed corporation as being not the sane includes a
reference to a change in the nature of his interest
in those shares by virtue of a change in the nature
of another person's interest; and

a reference to a person comng to have a short
position in shares conprised in the relevant share
capital of a listed corporation or ceasing to have
a short position in shares so conprised includes a
reference to his comng to have or ceasing to have
a short position in those shares by virtue of

anot her person's short position.
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(2) Subsection (1) applies where —

(a)

(b)

(c)

a person becones or ceases to be interested in
shares conprised in the relevant share capital of a
|isted corporation;

the nature of a person's interest in shares so
conpri sed changes; or

a person cones to have or ceases to have a short

position in shares so conpri sed,

under section 307 or 309 (as the case may be) whether -

(i)

(i)

Giii)

by virtue of the fact that the other person who is
interested, or has a short position, in those
shares becones or ceases to be a person by
reference to whose interests or short positions (if
any) he is taken to have an interest or short
position (as the case may be) under section 307 or
309;

i n consequence of the fact that the other person
has becone or ceased to be interested in those
shares, the nature of the other person's interest
in those shares has changed, or the other person
has cone to have or ceased to have a short position
in those shares (as the case may be);

i n consequence of the fact that he hinself becones
or ceases to be a party to an agreenent to which
section 308 applies to which the other person
interested in those shares is for the tine being a

party; or



Page 62
(iv) 1n consequence of the fact that an agreenent to
whi ch both he and the other person are parties
becones or ceases to be one to which section 308
appl i es.
(3) Upon -

(a) a person beconming or ceasing to be interested in
shares conprised in the relevant share capital of a
|isted corporation;

(b) a change in the nature of a person's interest in
shares so conprised; or

(c) a person comng to have or ceasing to have a short
position in shares so conpri sed,

(as the case may be) in the circunstances specified in subsection
(2), the person shall be deened to know that he has acquired an
interest in those shares or has ceased to be interested in those
shares, or that the nature of his interest in those shares has
changed, or that he has cone to have a short position in those
shares or has ceased to have a short position in those shares (as
the case may be), when he knows both -

(i) the relevant facts with respect to the other
person's interest or short position (as the case
may be) in those shares; and

(ii) the relevant facts by virtue of which he hinself
has becone or ceased to be interested, or cone to
have or ceased to have a short position (as the
case may be) in those shares under section 307 or

3009.
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(4) A person has the know edge referred to in subsection

(3)(i) if he knows (whether contenporaneously or not) either —

(a)

(b)

of the fact that the other person is interested in
t hose shares, or the nature of the other person's
interest in those shares changes, or the other
person has a short position in those shares (as the
case nmay be) at any material tinme; or

of the fact that the other person has becone or
ceased to be interested in those shares, or the
nature of the other person's interest in those
shares has changed, or the other person has cone to
have or ceased to have a short position in those

shares (as the case may be) at any material tine.

(5) A person shall be deened to know of the fact that -

(a)

(b)

the other person is interested in those shares or
the nature of the other person's interest in those
shares changes (as the case may be); or

t he ot her person has becone or ceased to be
interested in those shares or the nature of the

ot her person's interest in those shares has changed

(as the case may be),

if he has been notified under section 310 of facts which indicate

t hat the ot her

person is or has becone or ceased to be interested

in those shares or the nature of the other person's interest in

t hose shares changes or has changed (as the case may be), whether

on the other

person's own account or by virtue of a third party's

interest in them
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(6) In subsection (4), "material time" ( ) nmeans any

time at which the interests or short positions (as the case may
be) of the person concerned which are taken to be his under

section 307 or 309 fall or fell to be so taken.

312. Notification by agents
Were a person authorizes another person ("the agent") —
(a) to acquire or dispose of, on his behalf, interests
in shares conprised in relevant share capital of a
| isted corporation; or
(b) to have or cease to have, on his behalf, short
positions in shares so conprised,
he shall secure that the agent notifies himimredi ately of
acquisitions or disposals of interests, or having or ceasing to
have short positions, effected by the agent which will or may give
rise to any duty of disclosure or any duty to give notification
under any provision of this Division or Division 3 or 4 with

respect to his interests or short positions in those shares.

Division 3 — Interests and short positions to
be notified or disregarded

313. Interests and short positions to be
taken into account for the
pur pose of notification
(1) This section applies, subject to section 314, in

determ ning for the purposes of Divisions 2, 4 and 5 whether a

person has, or ceases to have, an interest or short position in
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shares conprised in the relevant share capital of a listed
corporation that is notifiable.

(2) Areference to an interest in shares shall be construed
as including a reference to an interest of any kind whatsoever in
the shares, and for that purpose any restraint or restriction to
whi ch the exercise of a right attached to the interest may be
subj ect shall be disregarded.

(3) In construing a reference to a short position in shares,
any restraint or restriction to which the exercise of a right or
the settlenent of an obligation, by virtue of the short position,
may be subject shall be disregarded.

(4) Were property is held on trust and an interest, or
short position, in shares is conprised in that property -

(a) a beneficiary of the trust who apart fromthis
section does not have an interest, or short
position, in the shares is taken to have such an
interest or short position (as the case may be);

and

(b) in the case of a discretionary trust, the
founder of the trust is taken to have an interest
or short position (as the case may be) in the
shar es.
(5 A person is taken to have an interest in shares if -

(a) he enters into a contract for their purchase by him
(whet her for cash or other consideration); or

(b) heis entitled to —
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(i) exercise any right conferred by the
hol di ng of the shares; or

(ii) control the exercise of any such right.

(6) For the purposes of subsection (5)(b), a person is taken

to be entitled to exercise or control the exercise of any right

conferred by the holding of shares if -

(a)

(b)

he has a right (whether subject to conditions or
not) the exercise of which would make him so
entitled; or

he is under an obligation (whether subject to
conditions or not) the fulfilnment of which would

make himso entitl ed.

(7) A person is taken to have an interest in shares if,

ot herwi se than by virtue of having an interest under a trust -

(a)

(b)

he has a right to subscribe for the shares or® cal

for delivery of the shares to hinself or to his
order; or

he has a right to acquire an interest in the shares
or is under an obligation to take delivery of the

shar es,

whet her in any case the right or obligation is conditional or

absol ut e.

(8 A person who is the holder, witer or issuer of equity

derivatives is taken to have an interest in shares which are the

% The words* subscribe for the sharesor” have been added for consistency with clause 313(10).
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under |l ying shares of the equity derivatives if, by virtue of his
hol ding, witing or issuing of the equity derivatives —

(a) he has a right to require another person to deliver
t he underlying shares to him

(b) he is under an obligation to take delivery of the
under | yi ng shares;

(c) he has a right to receive from another person an
anount if the price of the underlying shares
i ncreases; or

(d) he has a right to avoid or reduce a loss if the
price of the underlying shares increases,

before or on a certain date or wwthin a certain period, whether in
any case the right or obligation is conditional or absol ute.

(9) The nunber of shares in which a person is taken to be
i nterested under subsection (8) is -

(a) the nunber of the underlying shares of the equity
derivatives —

(i) which he has a right to require another
person to deliver to him or

(i) of which he is under an obligation to
take delivery;

(b) the nunber of the underlying shares of the equity
derivatives by reference to which, wholly or
partly, the ampunt which he has a right to receive
or the loss which he has a right to avoid or

reduce, by virtue of his holding, witing or
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i ssuing of the equity derivatives, is derived or
determ ned; or
(c) in the case of a stock futures contract, the
contract multiplier which is to be used in
cal cul ating the anpbunt he may receive in respect of
his hol ding of the stock futures contract,
whet her in any case the right or obligation is conditional or
absol ute, and the aggregate nom nal value of the shares in which
the person is taken to be interested shall be cal cul ated
accordingly.
(10) A person shall be regarded as having ceased to be
interested in shares if —
(a) he delivers the shares to another person or to
anot her person's order -
(i) in accordance wth a contract under which
he agreed to sell the shares to the other
person; o
(it) in fulfilling an obligation to do so when
cal l ed upon by the other person to
deliver the shares; _or

(iii) pursuant to a right to require the other

person to take the shares.’

0 Clause 313(10)(a) refersto the delivery of shar es from one person to another person pursuant tothe exercising

of an option. It should also cover the exer cise of a put option. The new paragraph (iii) providesfor this.
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(b) his right to subscribe for or™ call for delivery of

the shares | apses or he assigns such a right to
anot her person;

(c) his obligation to take delivery of the shares
| apses or he assigns such an obligation to another
person; _or

(d) he receives from anot her person an anount, or

avoi ds or reduces a | oss, on assignnment or’?

settlenment of any cash settled equity derivatives;

of-.

o) . hi ol I i
contract—toanother person-=2
(11) The nunber of shares in which a person is regarded as
havi ng ceased to be interested under subsection (10)(d) is -

(a) the nunber of the underlying shares which are to be
used in cal culating the anount he may receive, or
the I oss he may avoid or reduce; or

(b) in the case of a stock futures contract, the
contract nultiplier which is to be used in
cal cul ating the anpbunt he may receive in respect of

his hol ding of the stock futures contract,

" Technical amendment for clarity. Members considered the amendment and did not proposefurther changesat

the Bills Committee meeting on 12 October 2001.

72 Technical amendment for clarity. The amendment to (d) coversassignment of cash settled equity derivatives,

which includes stock futur es contracts. Subsection (10)(€) can therefore be deleted.
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and the aggregate nom nal value of the shares in which the person
is regarded as having ceased to be interested under that
subsection shall be cal cul ated accordingly.

(12) -Fhenurber—of shares+nhrwhicha personisregardedas
hayi I be_| I I I . 10} (o) i I
L tioli hich| I L | eulat I

(13) The nunber of shares in which a person is regarded as

having a short position by virtue of his holding, witing or
i ssuing of any equity derivatives is —

(a) the nunber of the underlying shares of the equity
derivatives which he is entitled, or may be
requi red, to deliver;

(b) in the case of cash settled equity derivatives, the
nunber of the underlying shares which are to be
used in calculating the anount he may receive, or
the I oss he may avoid or reduce; or

(c) in the case of a stock futures contract, the
contract nultiplier which is to be used in
cal cul ating the anobunt he may receive in respect of

his hol ding of the stock futures contract,

8 Consequential amendment to deleting clause 313(10)(e).
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and the aggregate nom nal value of the shares in which the person
is regarded as so having a short position shall be cal cul ated
accordingly.

(14) The nunber of shares in which a person is regarded as
havi ng a short position under a securities borrow ng and | endi ng
agreenment is the nunber of shares which he is obliged to deliver
under the securities borrowi ng and | ending agreenent, if called
upon to do so, whether or not the obligation to deliver shares may
be settled by paynent of cash or settled-by delivery of the shares

or_otherw se” and the aggregate nominal value of the shares in

whi ch the person is regarded as so having a short position shal
be cal cul ated accordi ngly.

(15) Persons having a joint interest or short position are
taken each of themto have that interest or short position (as the
case may be).

(16) It is inmmterial that shares in which a person has an

interest or short position are unidentifiable.

314. Interests and short positions te—be-disregardedforthe
to be disregarded for the purpese—eofnotification

pur pose of notification

"4 Technical amendment for clarity.
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(1) The following interests, and short positions,” in shares
conprised in the relevant share capital of a listed corporation
shal | be disregarded for the purposes of Divisions 2 to 4 -

(a) where property is held on trust and an interest in
shares is conprised in that property —
(i) an interest in reversion or remainder;
(iit) an interest of a bare trustee; and
(iii) any discretionary interest;

(aa) an exenpt custodian interest;™

(b) subject to subsection (3), an interest_in shares
conprised in the property under -

(i) —of or held by a holder, trustee or
custodian—of—a collective invest nent

schenme aut hori zed under section 103._

(ii) a pension schene or a provident fund

schene reqgi stered under section 21 or 21A

of the Mandatory Provident Fund Schenes

Ordi nance (Cap. 485):7" or

> We have included express reference to short positions in the introductory words to make it clear that the requlations

made under 314(1)(i) and rules made under 314(1)(j) can be extended to short positions. Member s consider ed the
amendment and did not proposefurther changes at the Bills Committee meeting on 12 October 2001.

7

% The exemption for “ bare trustees” does not exempt custodianswho are not trustees. Following consultation with
market playersit is proposed to clarify that custodians (by trust or by contract) are exempt if they exercise no

discretionary powersin respect of the shares that they hold. Please also see clause 314(2A). Membersconsidered the

amendment and did not propose further changes at the Bills Committee meeting on 12 October 2001. Further

technical amendment for clarity.

" We accept market comment that some pension funds would not qualify as* collective investment schemes’ . We

therefore propose including reference to those pension schemes that are excluded from the definition of “ collective
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—or— (iii) a qualifiedan—-approved overseas schene,_

of a holder, trustee or custodian of the schene: 8-

(c) an interest of a person subsisting by virtue of -
(i) a charitable schene nade by order of any
court of conpetent jurisdiction; or
(iit) the vesting of a deceased' s estate in any
judicial officer between the tinme of
death of the deceased and the grant of
letters of adm nistration;

(d) an interest for the life of hinself, or of another,
of a person under a settlenent in the case of which
the property conprised in the settlenment consists
of or includes shares, and the foll ow ng conditions
are satisfied —

(i) the settlenent is irrevocable; and

(ii) the settlor has no interest in any inconme
ari sing under, or property conprised in,
the settl enent;

(e) an exenpt security interest;

investment scheme” . M ember s consider ed the amendment and did not propose further changes at the Bills

Committee meeting on 12 October 2001.

Member s consider ed the amendment and did not propose further changesat the Bills Committee meeting on 12
October 2001.
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(f) an interest in shares held-byof ™ a recogni zed
cl earing house;
(g) an interest in shares heldby—of ° the Registrar of
the High Court_held” in his official capacity;
(h) an interest in shares of an internediary |icensed

or exenptregistered® for Type 1 regulated activity

where —

(i) the interest is acquired by the
internediary as an agent only for the
pur poses of a transaction entered into in
the ordinary course of his business as
such an internediary;

(ii) the principal in that transaction is a
person other than a rel ated corporation
of the internediary;

(ii1) the interest is acquired froma person
other than a related corporation of the

i nternedi ary; and

® Technical amendment for clarity.

8|

Owe accept the comment of some Member sthat the term “exempt person” isamisnomer and doesnot r eflect

the proposed regulatory framewor k wher eby authorised institutions engaging in regulated activities ar e subj ect

to wider range of regulatory requir ementsand disciplinary sanctions. Weinformed M ember s at the meetingon

“registered” throughout the Bill to duly refl ect the policy intention.
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(tv) the internediary has been interested in
the shares for not nore than 3 business
days; —and
(i) such interestsy or interests of such a class, or

such short positions or short positions of such a

class,® as aremmy—be prescribed for the purposes of

this section by regulations; and-

(i) subject to section 365A(3) to (4), such interests

or interests of such a class, or such short

positions or short positions of such a class.? as

are prescribed for the purposes of this section by

rul es made under section 365A. %

(2) A person is not taken to be interested in shares under
section 313(5)(b) by reason only that he —

(a) has been appointed as a proxy to vote at a
specified neeting of the |isted corporation or of
any class of its nenbers and at any adj ournnent of
t hat neeting; or

(b) has been appointed by a corporation to act as its
representative at a neeting of the listed

corporation or of any class of its nenbers.

8 Technical amendment for clarity.

82 provision has been made for the Commission to prescribe interests to be disregarded in the limited circumstances set

out in clause 365A — stock borrowing and lending — as explained in relation to clause 304(11)(iii). Members

consider ed theamendment and did not propose further changes at the Bills Committee meeting on 12 October
2001.
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(2A) For the purposes of subsection (1)(aa), an interest in

shares i s an exenpt custodian interest if -

(a) it is held by a corporation that carries on a

busi ness hol ding securities in custody for another

person, whether on trust or by contract: and

(b) the corporation has no authority to exercise

discretion in dealing in the interest, or in

exercising rights attached to the interest.?®

(3) An interest in shares of a holder, trustee or custodian

of a schene referred to in subsection (1)(b)(i), (ii) or (iii). %

conprised in the property under ef eor held by aholder—trustee or
custodi-an—of—a—collectiveinvestrent—t he schene, —authorized under

section—103 shall not be disregarded under subsection (1)(b) if
the holder, trustee or custodian (as the case may be) is also a
manager of the eelleetiveinvestwent—schene.

(4) For the purposes of subsection (1)(b),

"qual i fi edapproved® overseas schene" ( — ) nmeans a

8 Conseguential amendment; see Footnote (76) above. M ember s consider ed the amendment and did not propose

further changesat the Bills Committee meeting on 12 October 2001. We have further improved the definition

for exempt custodian interest so that corporationsthat carry on a custody business as one of the several

businesses (but not itsprincipal business) can still qualify for the exemption.

8 sub-clause (3) has been amended to refer to all of the categories of persons now proposed to be exempt under sub-

clause (1)(b). Members consider ed theamendment and did not proposefurther changesat the Bills Committee

meeting on 12 October 2001.

8 we accept market comment that overseas managers are unlikely to be willing to incur the costs and administrative
burdens associated with the approval procedure for overseas schemes proposed in clauses 314(4) and (8) to (11) of the

Blue Bill. We therefore propose dropping the approval procedure for overseas schemes. Provided an overseas scheme
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col l ective investnment scheme, pension schene or provident fund

schene which -

(a)

(b)

is established in a place outside Hong Kong
recogni zed for the purposes of this section by the
Comm ssion by notice published in the Gazette; _and
is authorized by or registered with the authority
(if any) responsible for the authorization or

regi stration of eoelleective investpnent—such schenes

in the place where it is established, and conplies

with the requirenents of such authority,

but does not include -

(i)

an_arrangenent operated by a person otherw se than

(ii)

by way of business:

an_arrangenent under which | ess than 100 persons

(iii)

hold, or have the right to becone hol ders of,

interests (whether described as units or otherw se)

that entitle the holders, directly or indirectly,

to the incone or property of the arrangenent;

an_arrangenent under which | ess than 50 persons

hold, or have the right to becone hol ders of,

interests (whether described as units or otherw se)

that entitle the holders, directly or indirectly,

satisfies the requirements of clause 314(4) it will be a qualifying overseas scheme eligible for the exemption.

Paragraphs (i) to (iv) of clause 314(4) have been moved from clause 314(9). Members considered the amendment
and did not propose further changesat the Bills Committee meeting on 12 October 2001.



Page 78

to 75%or nore of the incone or property of the

arrangenent ; and

(iv) such other arrangenent as may be specified by the

Conmm ssion by notice published in the Gazette. ;-

(5 An interest in shares is an exenpt security interest for

t he purposes of subsection (1)(e) if it is held by a qualified

| ender ®®, —
(ay—by-a person—who s~
i hori T al . Lon:

I I ity

% Theterm* gudlified lender” has now been defined in clause 299 - with reference to the same personsas are

mentioned in clause 314(5)(a) which can therefore be deleted. M ember s consider ed the amendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001. Further technical amendment for

clarity.
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carried out by a person referred to
n-—subparagraph{+v)-—and
b)—by way of security only for the

pur poses of a transaction entered into in the ordinary course of

hi s business as such a_qualified | ender—persoen.

(6) An interest in shares shall cease to be an exenpt
security interest for the purposes of subsection (1)(e), and the

qualified | ender® persen—holding the interest in the shares by way

of security referred-toin-subsection{5—("thelender)—shall be

taken to have acquired that interest for the purposes of Divisions

2 to 5, when -

(a) the qualified® |ender —

(i) becones entitled to exercise voting
rights in respect of the interest in the
shares held as security as a result of,
or following, a default by the person
giving the interest in the shares as

security; and



(b)
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(i) has -

(A) evidenced an intention to exercise
the voting rights or control their
exercise; or

(B) taken any step to exercise the
voting rights or control their
exercise; or

the power of sale in respect of the interest in the
shares held as security becones exercisable, and

the qualified® |ender or its agent offers the

interest in the shares held as security, or any

part of that interest, for sale.

(7) For the purposes of subsection (1), a person shall not

be considered as not being a bare trustee in respect of any

property by reason only that -

(a)

(b)

the person for whose benefit the property is held
is not absolutely entitled thereto as against the
trustee only because he is a mnor or is a person
under a disability; or

the trustee has the right to resort to the property
to satisfy any outstanding charge or lien or for

t he paynent of any duty, tax, cost or other

out goi ngs.



8 Clauses 314(8) to (11) can be deleted as the approval process for overseas schemes has been dropped. M embers

consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12 October

2001.
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I I . . . lof ini I
constitution—of the conpany—

(8) A notice published pursuant to subsection (4)(a) or (iv)

is not subsidiary |legislation.?®

Division 4 — Requirenents for giving notification

315. Notification to be given

(1) \Where a person cones under a duty of disclosure under
section 301, he shall give notification to the listed corporation
concerned and to the rel evant exchange conpany of -

(a) the interests which he has, or ceases to have, in
shares conprised in the relevant share capital of
the listed corporation; and

(b) the short position (if any) which he has, or ceases

to have, in shares so conprised.

8 Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.
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(2) A notification required by this section shall be given
HA—such—anner—so—as—to—ensurethat it s receivedby® to the
I isted corporation concerned and the rel evant exchange conpany at
the sane tinme or~ (if it is not practicable to do so)+ thati+t+s

ved by the L I : Lo I :

conmpany®_one i medi ately after the other.

(3) The Comm ssion may, by notice published in the Gazette,
specify the formin respect of a notification required by this
section, either generally or in any particular case, and, w thout
limting the generality of the foregoing, may in the form-—

(a) notw thstanding section 384(1), include directions
and instructions relating to the manner in which
the formis to be conpleted, signed, executed and
aut henti cat ed; and

(b) specify docunents by which it is to be acconpani ed.

(4) For the purposes of subsection (3), the Comm ssion may
specify that different forns are to be used in different
ci rcunst ances.

(5) Subject to subsection (6), where the Comm ssion has
specified any form under subsection (3) in respect of a
notification required by this section to be given when a duty of
di scl osure arises under section 301, the duty shall not be

regarded as having been performed unless the notification —

8 we agreewith Membersthat it wasnot possiblefor a person to control when a notification was"received’ , as

he could only control when it wassent. Theamendment isdrawn up accordingly.
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(a) is in the formspecified;

(b) is conpleted, signed, executed and authenticated in
accordance with such directions and instructions as
are included in the form and

(c) is acconpanied by such docunents as are specified

in the form

(6) A notification required by this section shall not by
reason of any deviation froma formspecified in respect of it by
noti ce published pursuant to subsection (3) cease to be regarded
as being in that form if the deviation does not affect the
substance of the form

(7) A notice published pursuant to subsection (3) is not

subsidiary | egislation.

316. Time of notification
(1) A notification required by section 315 shall be given,
where the duty of disclosure arises under section 301(1) or (4) -
(a) in the case that at the tine at which the rel evant
event occurs the person concerned knows of its
occurrence, within 3 business days after the day on
whi ch the rel evant event occurs; or
(b) otherwise, within 3 business days after the day on
whi ch the occurrence of the relevant event cones to
hi s know edge.
(2) A notification required by section 315 shall be given,

where the duty of disclosure arises under section 301(2) or (3) -
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(a) wthin 10 business days after the day on which the

rel evant event occurs; or

(b) in the case that at the tine at which the rel evant

event occurs® the person concerned is not aware —

iH—-that he has ana notifiable interest, ina-shares

 cod in ¢l | | ial of ¢
L | : !

| I tal which i I
£ i abl | o I .
being-"°
within 10 busi ness days after the day on which he

becones aware that he has such an interest.

9 Technical amendment for clarity.
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after the day on which he becones aware that he has
such—a—short—posi-tion-2

(4) A notification required by section 315 shall be given,
where the duty of disclosure arises under section 301(5) or® (6) —
(a) wthin 10 business days after the day on which the
rel evant event occurs; or

(b) in the case that at the tine at which the rel evant

event occurs the person concerned is not aware_—

| I he | I L . I
. L I | I Ctal of il
" I . :
——f(+)that he has a short position—in-—shares
. L I | I tal of tl
" I . :  nal Lue. of
a percentage level equal to or nore than the
nomnal—value of a percentage of that relevant
share-capital—whichi+sthe specified percentage
| evel , forthetime—being?— within 10 busi ness days

after the day on which he becones aware that he has

such a short position.

317. Particulars to be contained in notification

9 Asaresult of raising the disclosur e threshold for short positions on commencement of this part to 1%, clauses

316(3) and (4) can be combi ned.
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(1) Were a duty of disclosure arises under section 301, a
person shall, in performng the duty of disclosure, specify in the
notification his nanme and address, and (so far as he is aware) -—
(a) the date on which the relevant event occurred and -
(i) the date (if later) on which he becane
aware of the occurrence of the rel evant
event; or
(i) in the case referred to in section
316(2) (b) —33b)2 or (4)(b), the date on
whi ch he became aware that he has the
interest or short position (as the case
may be) in the shares conprised in the
rel evant share capital of the listed
corporation concerned,
(b) the total nunber and cl ass of -
(i) shares conprised in the relevant share
capital of the listed corporation
concerned in which he was interested

i mredi ately before the relevant tine

speci fyi ng the—percentagetevel—and®-the

%2 Consequential amendment to the deletion of clause 316(3).

% we accept market comment that substantial shareholders need not be asked to complete both the* percentage level”

and the“ percentage figure” of their interest, asthe* percentage level” can be calculated from the* percentagefigurée’

which il hasto be given. Member s considered the amendment and did not propose further changesat the Bills

Committee meeting on 12 October 2001



(c)

(d)

(e)

(i)

t he total

(i)

Page 89
percentage figure of his interest in the
shares in each class; and
shares so conprised in which he is
interested i medi ately after the rel evant
ti me specifying thepercentageteveland
the percentage figure of his interest in
t he shares in each cl ass;
nunber and cl ass of -
shares conprised in the rel evant share
capital of the listed corporation
concerned in which he had a short
position i medi ately before the rel evant
ti me specifying thepercentageteveland
the percentage figure of his short

position in the shares in each class; and

—(ii) shares so conprised in which he has

a short position imedi ately after the
rel evant tinme specifyi ng—thepercentage
leveland the percentage figure of his
short position in the shares in each

cl ass;

the circunstances in which he cones under the duty

of discl osure;

where the duty of disclosure arises under section

301(1) or

(4), the total nunber and class of shares

conprised in the relevant share capital of the

listed corporation in which -
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(i) he has acquired an interest, or ceased to
have an interest, at the relevant tine;
(iit) he has cone to have, or ceased to have, a
short position at the relevant tine; or
(ii1) the nature of his interest changes at the
rel evant tine;
(f) where he acquires or disposes of the interest
referred to in paragraph (e)(i) -
—(i) through an on-exchange transacti on,
t he hi ghest price and the average price

pai d or received per share® for the

interest he acquires or disposes of (or,
in the case that no price is paid or
recei ved, that fact); or

—(i1) through an off-exchange transaction,

t he ampunt—and nature of nature of the

consi deration given or received, and the

hi ghest anobunt and the average anmount of %

the consi deration given or received per

share, for the interest he acquires or

di sposes of (or, in the case that no

9

* For consi stency and ease of referenceit is proposed that all prices/consideration paid or received should be stated in

the forms* per share’ for both on-exchange and off-exchange transactions. M ember s consider ed the amendment

and did not proposefurther changes at the Bills Committee meeting on 12 October 2001.

% Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.
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consideration is given or received, that

fact);

(h) the capacity in which the interest, or short
position, in shares conprised in the rel evant share
capital of the listed corporation is held
imedi ately after the relevant tinme and, if the

interest or short position in the shares is held in

% Most short positions are established using derivatives and the Commission has already accepted market comment

that consideration paid in respect of derivatives should not be disclosed. Other short positions are established asa

result of stock borrowing where information about the premium paid for the borrowing is not of use to investors

eneraly. It istherefore proposed that paragraph () be deleted. M ember s consider ed the amendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001,
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nore than one capacity, the nunber of shares held
in each capacity;

(i) where the duty of disclosure arises in the
circunstances in which the nature of his interest
in shares conprised in the relevant share capital
of the listed corporation is not the sane
i medi ately before and i medi ately after the
relevant time, the nature of his interest
i medi ately before and i medi ately after the
rel evant tine;

(j) where he is taken to be interested or have a short
position in shares conprised in the rel evant share
capital of the listed corporation under section
307(1), 307(2) or 313(15) -

(i) the nunber and class of the shares; and

(ii) the nanme and address of, and his

rel ati onship with,® each of the other

persons having an interest or short

position in the shares,

9 Inview of the exemption proposed under clause 304(9). in relation to companies that are wholly owned subsidiaries

of aholding company. it is proposed that the holding company should be required to state its rel ationship with the other

corporation having an interest in shares in which it is taken to be interested. Hence, if the shares were acquired by a

wholly owned subsidiary it would be required to state” wholly owned subsidiary” . M embersconsidered the
amendment and did not proposefurther changes at the Bills Committee meeting on 12 October 2001,
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___in which he is so taken to be interested or have a
short position under each of those sections taken
separately;
(k) where_-

(i) he no longer has ana notifiabl e

i nterest; or

(ii) he has a notifiable interest, but he no

| onger has a short position of a

percentage |l evel equal to or nore than

the specified percentage |evel*®, in
I | cod i I I I
tal of the Li I on.

the fact that he no | onger has such an interest or

short position; and
(1) such other information as may be required in the
formspecified for the purpose.
_____(2) \Were any shares the particulars of which have to be
specified in a notification by a person under subsection (1)(b),

(c), (e), (i) or (j) are the underlying shares of equity

% This amendment has been made because disclosure of changesin ashort position is not required when a person has ceased

to have anatifiableinterest i.e. has ceased to have ainterest in 5% or more of the shares of thelisted corporation concerned.

M ember s consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12

October 2001.

% Technical and consequential amendment. See Footnote (27). Member s consider ed the amendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001,
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the person shall al so specify separately in the

notification the total nunber of -

(a)

(b)

(c)

(d)

shares which are the underlying shares of any of
the follow ng categories of equity derivatives that
are listed or traded on a recogni zed stock narket
or traded on a recogni zed futures market, in which
he was interested, or had a short position,
i mredi ately before the relevant tine —

(1) cash settled equity derivatives; or

(ii) physically settled equity derivatives;
shares which are the underlying shares of any of
the follow ng categories of equity derivatives that
are neither listed or traded on a recogni zed stock
mar ket nor traded on a recogni zed futures market,
in which he was interested, or had a short
position, imrediately before the relevant tinme -

(i) cash settled equity derivatives; or

(ii) physically settled equity derivatives;
shares which are the underlying shares of any of
the equity derivatives referred to in paragraph (a)
in which he is interested, or has a short position,
i medi ately after the relevant tinme; and
shares which are the underlying shares of any of
the equity derivatives referred to in paragraph (b)
in which he is interested, or has a short position,

imedi ately after the relevant tine.
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(3) In determning the nunber of shares in which a person is
interested for the purposes of this section —

(a) there shall be disregarded any short position which
that person has in the shares which, if included in
the cal cul ation of the nunmber of shares in which
the person is interested, would reduce the nunber
of the shares in which the person is interested;
and

(b) particulars of the shares in which that person has
a short position, or has ceased to have a short
position, shall be specified separately in the
notification.

(4) Unless a corporation is -

(a) a listed corporation,_—er

(b) a wholly owned subsidiary of a listed
corporation—;

(c) a corporation listed on a specified stock exchange:

or

(d) a wholly owned subsidiary of a corporation |listed

on _a specified stock exchange, '

190 concern was expressed by the market about corporations listed on major overseas exchanges, and subsidiaries of

such corporations, having to disclose the names of the directors who controlled the local operations. It was not intended

to require disclosure of details of directorsin these circumstances and we propose amending clause 317(4) to exempt

wholly owned subsidiaries of corporationslisted on internationally recognized exchanges. M ember s consider ed the

amendment and did not propose further changes at the Bills Committee meeting on 12 October 2001. Further

technical amendment for clarity.
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it shall, in performng a duty of disclosure arising under section
301, also specify in the notification the nane and address of any
person in accordance with whose directions or instructions it, or
its directors, are accustonmed or obliged to act.

(4A) For the purposes of subsection (4)., a person shall not

be regarded as a person in accordance with whose directions or

instructions a corporation or its directors are accustoned or

obliged to act by reason only that the corporation or its

directors act on advice given by himin a professional capacity.'

(5 A notification given by a person who is for the tine
being a party to an agreenent to which section 308 applies shal
al so -
(a) state that the person giving the notificationis a
party to such an agreenent;
(b) include -

(i) the nanes and (so far as he is aware) the
addresses of the other parties to the
agreenent, identifying themas such; and

(ii1) the nunber and class of shares in which
each of those other parties is interested

(apart fromthe agreenent)';

101 \We have proposed that when a person is accustomed or obliged to act on professional advice, it is not necessary for

the person to disclose the particulars of the professional who gives the advice. M ember s consider ed the amendment

and did not propose further changesat the Bills Committee meeting on 12 October 2001,

192 T echnical amendment for clarity.
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(c) state whether or not any of the shares to which the
notification relates are shares in which he is
interested by the application of sections 308 and
309 and, if so, the total number and class of those
shar es;

(d) include a copy of any witten agreenent, contract,
docunent or other instrunment which records any
ternms or details of the agreenent to which section
308 applies; and

(e) (where there is no witten agreenent, contract,
docunent or other instrunent of the type referred
to in paragraph (d) or where the agreenment is only
partly recorded in witing) include a witten
menor andum recording the material terns of the
agreenent to which section 308 applies, which are
not otherw se recorded in witing, including, but
not limted to —

(i) any cash or other consideration involved;
and
(ii) the identity of all persons between whom
such cash or other consideration is
passed or is intended to pass.
(6) A notification given by a person in consequence of his
ceasing to be interested in any shares by virtue of the fact that
he or any other person has ceased to be a party to an agreenent to

whi ch section 308 applies shall also -
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(a) state that he or that other person (as the case may
be) has ceased to be a party to the agreenent; and
(b) (in the latter case) include the nane and (so far
as he is aware) the address of that other person.
(7)) Nothing in subsection (1) or (2) shall require details
of the price that has been paid or may be payable, or the
consi deration that has been given or may be given, for or under
equity derivatives (where the underlying shares of the equity
derivatives are shares which are the subject of the disclosure) to

be specified in the notification.

318. Duty to publish and notify Mnetary
Aut hority of information given
under Division 4
(1) Upon receipt of any information under any provision of

this Division_or any requl ations made, or rules nmade by the

Conmmi ssion, for the purposes of this Division,® the rel evant

exchange conpany shall forthwith publish such information in such
manner and for such period as nay be approved by the Comm ssion.

(2) \Whenever a listed corporation that is, or is the holding
conpany of, an authorized financial institution receives
information froma person under any provision of this D vision,
the listed corporation is under a duty to notify the Mnetary

Aut hority of that information.

108 provision has been made for disclosure of information provided to the Exchange pursuant to the provisions of any

regulations or rules made. M embersconsidered theamendment and did not proposefurther changesat theBills
Committee meeting on 12 October 2001
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(3) If alisted corporation is under a duty to give any
notification required by subsection (2), the notification shall be
gi ven before the end of the business day after the day on which
that duty ari ses.

(4) If default is made in conplying with subsection (2) or
(3), the listed corporation concerned and every officer of it who
is in default conmt an offence and each is |iable on conviction

to a fine at |level 1.

319. O fences for non-conpliance with
notification requirenents

(1) A person -

(a) who, without reasonable excuse'™ fails to perform

W thin the speetfied-period_specified in section

316(1)(a) or (b), (2)(a) or (b), (3)(a) or (b) or

(4)(a) or (b) (as the case may be)'®™, a duty of

di scl osure arising under Division 2 in accordance
wth the provisions of this PartBb+sien—-and

Divi-si-ons—2-and—31% applicable to that duty;

(b) who -

104 please see Annex 3.

105 T echnical amendment for clarity.

1% The referencesto* this Division and Division 2 and 3” in paragraphs (a) and (c) have been changed to*“this

Part” asthereareprovisionsin other divisionse.qg. clause 363 that r egulate how a notice must be given.
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(i) in purported performance of any such duty
makes to a listed corporation or to the
rel evant exchange conpany a statenent
which is false or msleading in a
material particular; and

(ii) knows that, or is reckless as to whether,

the statement is false or msleading in a

material particul ar;

(c) who, without reasonable excuse'™ fails to perform

W thin the speetfied-period_specified in section

310(5), a duty to give another person a
notification required by section 310 in accordance
wth the provisions of this bBrvisienand-Dvsions

2—and—3—Part'® applicable to that duty; or

(d) who,_without reasonable excuse, ™ fail s—without

reasonable—excuse,- to conply with section 312 to
secure the giving of notification to himby the
agent,
commts an offence and is liable —
(i) on conviction on indictnent to a fine at |evel 6
and to inprisonnent for 2 years; or
(ii) on summary conviction to a fine at level 3 and to

i nprisonnment for 6 nonths.
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(2) “-To the exient thai an offence under subsection (1j(a}

(4) 1% \Vhere-aperson—is—convictedof anoffence—under—this

1

% Thedefencesin clauses 319(2) and (3) are subsumed by the*without reasonable excuse’ defence and they are
therefore deleted.

108 \We accept the comment of Member sthat clauses 319(4) to (6) should be moved to Division 12 so that the

circumstancesin which restrictionswould be applied was clearer. Following Member’ s suggestion, clauses

319(4) to (6) now appear asclause 357A. For consistency similar provisionsin clauses 325(1) to (3) and 355 have

also been moved to Division 12 appearing as clauses 357B and 357C. Consequential amendments have been

madeto clauses 358 to 361.
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&) the_s! : Lati hich the off
it ed td : I :

Division 5 — Listed corporation's powers to
i nvesti gate ownership

320. Power of listed corporation to
i nvestigate ownership of
interests inits
shares, etc.



Page 103
(1)12A listed corporation may carry out an investigation in
relation to —
(a) any interest in shares conprised in its relevant
share capital
(b) any short position in shares conprised in its
rel evant share capital; or
(c) where shares conprised in its relevant share
capital are the underlying shares of any equity
derivatives, any interest in those equity
derivati ves,
by requiring, by notification, a person whomthe |isted
corporation knows or has reasonabl e cause to believe to be
interested in those shares or equity derivatives or have a short

position in those shares or, at any tinme during the 3 years

109 ol ause 320 enables alisted company to commence an investigation to discover the true identity of persons having

an interest in its shares. Such self-enforcement arrangement has been in forcein Hong Kong for over 10 years and

operating without any problem. Similar provisions providing for investigations by listed companies are also found in

the disclosure legislation in the UK, Australia and Singapore.

We noted that at an earlier Bills Committee meeting held on 21 May 2001, aMember of the Bills Committee had

expressed concern that the investigation might create a cost burden on brokers assisting an investigation and the cost
involved should be reimbursed, while others had commented that the cost was part of the total compliance cost for
conducting business in the securities and futures market. In the UK and Singapore, thereis no provision for the

reimbursement of cost. In Australiathereis aprovision in the Corporations Law for the regulator to make regulations

to prescribe fees that companies carrying out an investigation have to pay to persons for complying with the directions

aiven.

Member s consider ed the provison and did not propose change at the Bills Committee meeting on 12 October
2001.
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i mredi ately before the day on which the notification is given, to
have been interested in those shares or equity derivatives or had
a short position in those shares —
(i) to confirmthat fact or to indicate whether or not
it is the case (as the case may be); and
(ii) where he has, or has during that tinme had, an
interest in those shares or equity derivatives or a
short position in those shares, to give such
further information as may be required in
accordance with subsection (2).
(2) A notification under subsection (1) may require the
person to whomit is addressed -
(a) to give particulars of -

(1) his own present interest in those shares
or equity derivatives or his own present
short position in those shares; or

(i) his own past interest in those shares or
equity derivatives or his own past short
position in those shares (which he had at
any tinme during the 3-year period
referred to in subsection (1));

(b) where -

(i) his interest in those shares or equity
derivatives is a present interest and any
ot her person has an interest in those

shares or equity derivatives; or



(c)

(d)
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(ii) in any case, any other person had an
interest in those shares or equity
derivatives during that 3-year period at
any tinme when he hinself had an interest
in those shares or equity derivatives,
to give (so far as he is aware) such particulars
with respect to the other person's interest as may
be required by the notification;
where his interest in those shares or equity
derivatives was a past interest, to give (so far as
he is aware) particulars of the identity of the
person who had that interest inmediately upon his
ceasing to have it;
where —

(i) his short position in those shares is a
present short position and any ot her
person has an interest or short position
in those shares; or

(i) in any case, any other person had an
interest or short position in those
shares during that 3-year period at any
time when he hinself had a short position

in those shares,

to give (so far as he is aware) such particulars

Wth respect to the other person's interest or
short position as may be required by the

notification; or



(3)
and (d)

(4)

(e)

Page 106
where his short position in those shares was a past
short position, to give (so far as he is aware)
particulars of the identity of the person who had
that short position or had an interest in those
shares i medi ately upon his ceasing to have that

short position.

The particulars referred to in subsection (2)(a), (b)

i ncl ude -

(a)

(b)

particulars of the identity of persons interested
in the shares or equity derivatives in question, or
having a short position in the shares in question;
and
particul ars of whether persons interested in the
sane shares are or were -
(i) parties to any agreenent to which section
308 applies; or
(i) parties to any agreenent or arrangenment
relating to the exercise of any rights

conferred by the holding of the shares.

A notification under subsection (1) shall require any

information given in response to the notification to be given

Wi thin such reasonable tinme as may be specified in the

notification.

(5)

The Fi nancial Secretary may by notice published in the

Gazette exenpt a person fromthe operation of this section.

(6)

A notice published pursuant to subsection (5) is not

subsi diary | egislation.
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(7) Sections 307 to 309 and 313 (with the om ssion of the
reference in section 313 to section 314) apply -

(a) for the purposes of construing —

(i) references in this section to a person
interested in shares and to an interest
in shares respectively; and

(ii) references in this section to a person
having a short position in shares and to
a short position in shares respectively,
____as they apply for the purposes of Divisions 2 to 4;
and
(b) for the purposes of this Division as if, in those
sections, a reference to an interest in shares
i ncl udes, where those shares are the underlying
shares of any equity derivatives, an interest in
those equity derivatives.

(8 This section applies in relation to a person who has or
previously had, or is or was entitled to acquire, a right to
subscri be for shares in a listed corporation which would on issue
be conprised in the relevant share capital of that corporation as
it applies in relation to a person who is or was interested in
shares so conprised; and in this section, a reference to an
interest in shares and to shares shall be construed accordingly in
any such case as including a reference respectively to any such

ri ght and shares which would on i ssue be so conpri sed.



Page 108
321. Duty to notify rel evant exchange conpany,

Comm ssion and Monetary Authority of

i nformati on gi ven under

section 320

(1) WWenever in pursuance of a requirenent inposed by a
|isted corporation on a person under section 320 the |isted
corporation receives any information, the listed corporation is
under a duty to notify the relevant exchange conpany and the
Comm ssion of that infornation.

(2) Upon receipt of any information under subsection (1),

t he rel evant exchange conpany shall forthw th publish such
information in such manner and for such period as may be approved
by the Comm ssi on.

(3) VWhenever in pursuance of a requirenent inposed by a
listed corporation that is, or is the holding conpany of, an
aut hori zed financial institution on a person under section 320 the
listed corporation receives any information, the listed
corporation is under a duty (in addition to the duty inposed by
subsection (1)) to notify the Mnetary Authority of that
i nformati on.

(4) If alisted corporation is under a duty to give any
notification required by subsection (1) or (3), the notification
shall be given before the end of the business day after the day on
whi ch that duty arises.

(5 If default is made in conplying with subsection (1), (3)
or (4), the listed corporation concerned and every officer of it

who is in default commt an offence and each is |iable on

conviction to a fine at |evel 1.
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322. Listed corporation to investigate
ownership of interests inits
shares, etc. on requisition
by nmenbers
(1) Alisted corporation may be required to exercise its
powers under section 320 on the requisition of nmenbers of the
corporation holding, at the date of the deposit of the
requi sition, shares conprised in the paid-up capital of the
corporation carrying at that date the right of voting at genera
neeti ngs of the corporation of an aggregate nom nal value not |ess
than the nom nal val ue of one-tenth of that paid-up capital.
(2) The requisition nust -
(a) state that the requisitionists are requiring the
|isted corporation to exercise its powers under
section 320;
(b) specify the manner in which they require those
powers to be exercised; and
(c) give reasonable grounds for requiring the listed
corporation to exercise those powers in the manner
speci fi ed,
and, subject to subsection (3), nust be signed by the
requi sitionists and deposited at the listed corporation's
regi stered office.
(3) The requisition may consi st of several docunents in |ike
form each signed by one or nore requisitionists.
(4) On the deposit of a requisition conplying with this

section, it is the duty of the |isted corporation to exercise its
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powers under section 320 in the manner specified in the
requi sition.

(5) |If default is made in conplying with subsection (4), the
|isted corporation concerned and every officer of it who is in
default commt an offence and each is liable —

(a) on conviction on indictnent to a fine at |evel 6;
or
(b) on sunmmary conviction to a fine at |evel 3.

(6) In this section and in sections 323 and 324, a reference
to a corporation's registered office shall, where the corporation
does not have a registered office in Hong Kong, be deened to be a
reference to the corporation's principal place of business in Hong

Kong.

323. Listed corporation to report
to nmenbers

(1) On the conclusion of an investigation carried out by a
listed corporation in pursuance of a requisition under section
322, it is the duty of the corporation to cause a report of the
information received in pursuance of that investigation to be
pr epar ed.

(2) The report prepared under subsection (1) shall be nade
available at the listed corporation's registered office within 10
busi ness days after the conclusion of the investigation.

(3) Were -



(a)

(b)
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a listed corporation carries out an investigation
i n pursuance of a requisition under section 322;
and
t he investigation is not concluded before the end
of 3 nonths beginning with the day next foll ow ng

t he date of the deposit of the requisition,

it is the duty of the Iisted corporation to cause to be prepared,

in respect of that period and each successive period of 3 nonths

endi ng before the conclusion of the investigation, an interim

report of the information received during the respective period in

pursuance of the investigation.

(4) Each report prepared under subsection (3) shall be -

(a) rmade available at the listed corporation's

(b)

registered office wwthin 10 busi ness days after the

end of the period to which it rel ates—; and

published by the listed corporation at such tine,

in such manner and for such period as may be

specified by the Conm ssion by notice published in

the Gazette.

19 A Member suggested that areport prepared under clause 323(3) should be posted on alisted company’ s
website. Weagreethat ameansfor thereport to be accessed electronically isdesirable but currently not all

listed companies have websites, we have ther efor e proposed a provision for the Commission to specify the

manner in which thereportsshall be published. Thus, making it possiblefor thesereportsto befiled in a

central electronic registry when oneisset up.



Page 112

(5) A report prepared under this section shall not include
any information with respect to a corporation entitled to avai
itself of the benefit conferred by section 128(3) or 129(3) of the
Conpani es Ordi nance (Cap. 32); but where any such information is
omtted, that fact shall be stated in the report.

(6) The listed corporation shall, within 3 business days
after making any report prepared under this section avail able at
its registered office, notify the requisitionists that the report
is so avail abl e.

(7) An investigation carried out by a listed corporation in
pursuance of a requisition under section 322 shall be regarded for
t he purposes of this section as concluded when the |listed
corporation has nmade all such inquiries as are necessary or
expedi ent for the purposes of the requisition and, in the case of
each such inquiry, either a response has been received by the
corporation or the tine allowed for a response has expired.

(8 A report prepared under this section -

(a) shall be kept at the corporation's registered
office fromthe day on which it is first mde
avai l abl e there in accordance wth subsection (2)
or (4) until the expiry of 6 years beginning with
the day next follow ng that day; and

(b) shall be nmade avail able for inspection in
accordance with section 326 so long as it is so

kept .
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(9) |If default is made in conplying with subsection (1),

(2), (3), (4)(a) or (b)' (6) or (8)(a), the listed corporation
concerned and every officer of it who is in default commt an

of fence and each is liable —

(a) on conviction on indictnent to a fine at |evel 6;
or

(b) on sunmmary conviction to a fine at |evel 3.

(10) A notice published pursuant to subsection (4)(b) is not

subsidiary | egislation.!

324. Duty to deliver report prepared under

section 323 to rel evant exchange

conpany, Comm ssion and

Monetary Authority

(1) \Whenever a report is prepared under section 323, the
listed corporation is under a duty to deliver a copy of the report
to the rel evant exchange conpany and the Conm ssi on.

(2) Upon receipt of any report under subsection (1), the
rel evant exchange conpany shall forthwith publish such report in
such manner and for such period as may be approved by the
Comm ssi on.

(3) Wenever a report is prepared under section 323 by a

listed corporation that is, or is the holding conpany of, an

aut hori zed financial institution, the |listed corporation is under

11 consequential amendment to the addition of d ause323(4)(b).
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a duty (in addition to the duty inposed by subsection (1)) to
deliver a copy of the report to the Monetary Authority.

(4) The duty inposed on a listed corporation by subsection
(1) or (3) shall be perfornmed before the end of the business day
after the day on which the report is first nade avail able at the
corporation's registered office.

(5) |If default is made in conplying with subsection (1), (3)
or (4), the listed corporation concerned and every officer of it
who is in default commt an offence and each is |iable on

conviction to a fine at level 1

325. O fences for failure to provide information
required by |isted corporati on—and—power

to inpose restrictions
12(1) -
(2) -
(3) -
(1) Vhere —

A £ cationis ai I L I :
I : ho_i

M2 For consistency, clauses 325(1) to (3) have been moved to Division 12. See also Footnote (108).
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he Li I : I I -
: lor_di : : he_s! : L onl bi

(4) Subject to subsections—~(5)—-and (6), a person —

(a) who, without reasonable excuse' fails to conply

with a notification under section 320; or

(b) who —

13 Consequential amendment to deletion of clause 325(5).

114 \We agreewith M ember s that a per son should be allowed to ignor e a request from alisted company if it was

frivolousor vexatious, without committing an offencein thefirst place. Thisisachieved by adding the words

“without reasonable excuse” in clause 325(4)(a).
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(i) in purported conpliance with such a
notification, makes any statenent which
is false or msleading in a materi al
particul ar; and
(i) knows that, or is reckless as to whether,
the statement is false or msleading in a
mat eri al particul ar,
commts an offence and is liable —
(i) on conviction on indictnment to a fine at |evel 6
and to inprisonnent for 2 years; or
(ii) on summary conviction to a fine at level 3 and to

i mprisonnment for 6 nonths.

(6) A person is not obliged to conply with a notification

under section 320 if he is for the tine being exenpted by the

Fi nanci al Secretary under section 320(5).

326. Inspection of reports

(1) Any report which is required by section 323(8)(b) to be
made available for inspection in accordance with this section
shal |, during business hours (subject to such reasonabl e
restrictions as the corporation concerned may in general neeting

i npose, but so that not less than 2 hours in each day are all owed

15 Clause 325(5) has been deleted asthisdefence is subsumed by “without reasonable excuse” .
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for inspection), be open to inspection by any nenber of the
corporation wthout charge or by any other person on paynent of
$10, or such less sumas the corporation nmay deternm ne, for each
i nspecti on.

(2) Any nenber of the corporation or any other person may
require a copy of any such report, or any part of it, on paynent
of $2, or such |l ess sumas the corporation may determ ne, for each
page required to be copied; and the corporation shall cause any
copy so required by a nmenber or person to be sent to himw thin 10
busi ness days after the day on which the requirenent is received
by the corporation.

(3) If an inspection of any report required under this

section is refused or a copy so required is not sent within the

specified—period_specified in subsection (2)™ the corporation
and every officer of it who is in default commt an offence and
each is liable on conviction to a fine at level 1 and, in the case
of a continuing offence, to a further fine of $200 for every day
during which the offence conti nues.

(4) In the case of a refusal of an inspection of any report
requi red under this section, the Court of First Instance may by
order conpel an imedi ate inspection of it.

(5 Inthe case of a failure to send within the speecified

period_specified in subsection (2)*® a copy required under this

section, the Court of First Instance may by order direct that the

copy required shall be sent to the person requiring it.

116 T echnical amendment for clarity.
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(6) The Conmm ssion may by rules anend the sum specified in

subsection (1) or (2).

Division 6 — Keeping of register

327. Register of interests in shares
and short positions

(1) Every listed corporation shall keep a register of
interests in shares and short positions—+fer—the purposes—of
Divi-sions 2 to 57

(2) \Whenever a |listed corporation receives information from
a person given in performance of a duty inposed on himby any
provision of Divisions 2 to 5, the listed corporation is under a
duty to record in the register, against the person's nane, the

i nformation received and the date of the entry.

(3) Wthout prejudice to subsection (2), where a listed
corporation receives a notification which includes a statenent
that the person giving the notification, or any other person, has
ceased to be a party to an agreenent to which section 308 applies,
the listed corporation is under a duty to record that information
agai nst the nane of the person who has ceased to be a party to

that agreenent in every place where his nane appears in the

17 Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.
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register as a party to that agreenment (including any entry

relating to hi mnmde agai nst another person's nane).

(4) A duty inposed by subsection (2) or (3) shall be
performed within 3 business days after the day on which that duty
ari ses.

(5 A listed corporation is not, by virtue of anything done
for the purposes of this section, affected wwth notice of, or put
upon enquiry as to, the rights of any person in relation to any
shares or equity derivatives.

(6) The register nmust be so made up that the entries against
the several names recorded in it appear in chronol ogi cal order

(7) Unless the register is in such formas to constitute in
itself an index, the listed corporation shall keep an index of the
nanes recorded in the register which shall in respect of each nane
contain a sufficient indication to enable the information recorded
against it to be readily found.

(8) The listed corporation shall, within 10 busi ness days
after the day on which a nane is recorded in the register, make
any necessary alteration in the index.

(9) Subject to section 283 of the Conpani es O di nance (Cap.
32), if the corporation ceases to be a listed corporation, it
shal |l continue to keep the register and any index until the end of
the period of 6 years beginning with the day next foll ow ng that
on which it ceases to be a listed corporation.

(10) The register and any index -

(a) shall be kept -
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(i) if the corporation's register of nenbers

is kept at its registered office, at the

corporation's registered office;

(iit) if the corporation's register of nmenbers

is not so kept, at the corporation's

regi stered office or the place where the

regi ster of menbers is kept; or

(iii) if the corporation does not have a

regi stered office in Hong Kong, at the

corporation's principal place of business

i n Hong Kong; and
o b I . 11} shall | I 1 abl
: . . . I o . (b)

shall, for the purposes of Divisions 2 to 5

and for the purposes of -

(i) enabling nenbers of the public to

ascertain -

(A)

the identities and the particulars

of persons who are or were the true

owners of, or have or had any

interest or short position in,

shares in the rel evant share capital

of the listed corporation;

(B)

the nature and the particulars of

the interest or short position; and
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(C the capacity in which a person hol ds

or held the interest or short

position; and

(ii) providing investors with information to

enable themto nake inforned invest nent

deci si ons, *®

be made avail able, subject to subsection (11), for

inspection in accordance with section 331.

(11) Neither the register nor any index shall be nade
avai |l abl e for inspection in accordance with section 331 in so far
as it contains information with respect to a corporation for the
time being entitled to avail itself of the benefit conferred by
section 128(3) or 129(3) of the Conpanies Odinance (Cap. 32).

(12) The corporation shall send notice in the formspecified
by the Conm ssion for the purposes of this section to the
Regi strar of Conpani es of -

(a) the place where the register is kept; and
(b) any change in that place,
unl ess the register has at all tinmes been kept at the

corporation's registered office.

18 The purpose for which information in the registersis published is speit out in dause 327(10) for consistency with the

provisions of the Persond Data(Privacy) Ordinance (Cap. 486). The words deleted appear at the end of the new paragraph.

Member s consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12

October 2001.
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(13) The duty inposed by subsection (12) shall be perforned
within 10 business days after the day on which the register is so
kept or the change takes place (as the case may be).

(14) If default is nade in conplying with any provision of
this section, the listed corporation concerned and every officer
of it who is in default commt an offence and each is |iable on
conviction to a fine at level 1 and, in the case of a continuing
of fence, to a further fine of $200 for every day during which the
of fence conti nues.

(15) For the purposes of this section, a reference to books
and papers in section 283 of the Conpanies Ordi nance (Cap. 32)
shal | be construed as including a reference to the register and

index required to be kept by a corporation under this section.

328. Registration of interests and short

positions disclosed under

section 320

(1) WWenever in pursuance of a requirenent inposed by a
listed corporation on a person under section 320 the listed
corporation receives any information, the listed corporation is
under a duty to record, against the nane of the person interested
in those shares or having a short position in those shares (as the
case may be), in a separate part of its register of interests in
shares and short positions —

(a) the fact that the requirenent was inposed and the
date on which it was inposed; and

(b) any information received in pursuance of the

requi renent.
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(2) Section 327(4) to (14) applies in relation to any part
of the register kept in accordance with subsection (1) as it

applies in relation to the remai nder of the register.

(3) -Ad : I L I L on_by_thi :

329. Renoval of entries fromregister

(1) A corporation nay renpve an entry agai nst a person's
name fromits register of interests in shares and short positions
if nmore than 6 years have expired since the date of the entry
bei ng made, and either -

(a) that entry recorded the fact that the person in
guestion had ceased to have an interest notifiable
under any provision of this Division or Divisions 2
to 5 in shares conprised in the rel evant share

capital of the corporation; or

19 Sub-clauses 328(3) and (4) are not necessary as these matters are covered in clause 327(4) and (14). Thisfollows
the pattern of existing Securities (Disclosure of Interests) Ordnance (SDIO) (Cap. 386). Membersconsidered the
amendment and did not proposefurther changes at the Bills Committee meeting on 12 October 2001,
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(b) it has been superseded by a later entry made under
section 327 agai nst the sane person's nane,

and, in a case under paragraph (a), the corporation may al so
renove that person's nane fromthe register

(2) |If a person in pursuance of a duty inposed on him by any
provision of this Division or Divisions 2 to 5 gives to a listed
corporation the nane and address of another person as being
interested in shares conprised in the rel evant share capital of
t he corporation or having a short position in shares so conpri sed,
the corporation shall, within 10 business days after the day on
which it was given that information, notify the other person that
he has been so named and shall include in that notification —

(a) particulars of any entry relating to himnmade, in
consequence of its being given that information, by
the corporation in its register of interests in
shares and short positions; and

(b) a statenment informng himof his right to apply to
have the entry renoved in accordance with the
follow ng provisions of this section.

(3) A person who has been notified by a listed corporation
under subsection (2) that an entry relating to himhas been nade
in the corporation's register of interests in shares and short
positions may apply in witing to the corporation for the renoval
of that entry fromthe register; and the corporation shall renove
the entry if satisfied that the information in pursuance of which

the entry was nade was incorrect.
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(4) If a person who is identified in a corporation's
register of interests in shares and short positions as being a
party to an agreenent to which section 308 applies (whether by an
entry against his own nanme or by an entry relating to himnade
agai nst anot her person's nane as referred to in subsection (2)(a))
ceases to be a party to that agreenent, he may apply in witing to
the corporation for the inclusion of that information in the
register; and if the corporation is satisfied that he has ceased
to be a party to that agreenent, it shall record that information
(i1f not already recorded) in every place where his nane appears as
a party to that agreenent in the register.

(5) If an application under subsection (3) or (4) is refused
(in a case under subsection (4), otherw se than on the ground that
the informati on has already been recorded), the applicant may
apply to the Court of First Instance for an order directing the
corporation to renove the entry in question fromthe register or
to include the information in question in the register (as the
case may be); and the Court of First Instance may, if it considers
appropriate, nmake such an order.

(6) \Where a nane or an entry is renoved froma corporation's
regi ster of interests in shares and short positions in pursuance
of subsection (1) or (3) or an order under subsection (5), the
corporation shall wthin 10 business days after the date of that
removal make any necessary alteration in any index.

(7) If default is made in conplying with subsection (2) or
(6), the corporation concerned and every officer of it who is in

default commt an offence and each is |liable on conviction to a
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fine at level 1 and, in the case of a continuing offence, to a
further fine of $200 for every day during which the offence

conti nues.

330. O herwi se, entries not to
be renmpoved fromregister

(1) Entries in a corporation's register of interests in
shares and short positions shall not be renmpved except in
accordance wth section 329.

(2) If an entry is renoved froma corporation's register of
interests in shares and short positions in contravention of
subsection (1), the corporation shall restore that entry to the
regi ster as soon as reasonably practicable.

(3) |If default is nmade in conplying with subsection (1) or
(2), the corporation concerned and every officer of it who is in
default commt an offence and each is liable on conviction to a
fine at level 1 and, in the case of a continuing offence, to a
further fine of $200 for every day during which the offence

conti nues.

331. Inspection of register

(1) Any register of interests in shares and short positions
shal |, during business hours (subject to such reasonabl e
restrictions as the corporation concerned may in general neeting
i npose, but so that not less than 2 hours in each day are all owed
for inspection), be open to inspection by any nenber of the

corporation wthout charge or by any other person on paynent of
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$10, or such less sumas the corporation nmay deternm ne, for each
i nspecti on.

(2) Any nenber of the corporation or any other person may
require a copy of any such register, or any part of it, on paynent
of $2, or such |l ess sumas the corporation may determ ne, for each
page required to be copied; and the corporation shall cause any
copy so required by a nmenber or person to be sent to himw thin 10
busi ness days after the day on which the requirenent is received
by the corporation.

(3) If an inspection of the register required under this
section is refused or a copy so required is not sent within the

specified—period_specified in subsection (2)*, the corporation

and every officer of it who is in default conmt an offence and
each is liable on conviction to a fine at level 1 and, in the case
of a continuing offence, to a further fine of $200 for every day
during which the offence continues.

(4) In the case of a refusal of an inspection of the
regi ster required under this section, the Court of First I|Instance
may by order conpel an i medi ate inspection of it.

(5 In the case of a failure to send within the speecified

period specified in subsection (2)'* a copy required under this

section, the Court of First Instance nay by order direct that the
copy required shall be sent to the person requiring it.
(6) The Comm ssion may by rules anend the sum specified in

subsection (1) or (2).

120 T echnical amendment for clarity.
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Division 7 - D sclosure of interests and

short positions of directors
and chi ef executives

332. Duty of disclosure by director and
chi ef executive

(1) A director or chief executive of a listed corporation

cones under a duty of disclosure on the occurrence, while he is a

director or chief executive of the listed corporation, of any of

the foll ow ng events -

(a)

(b)

(c)

(d)

any event in consequence of which he becones, or
ceases to be, interested in shares in or debentures
of the listed corporation or any associ ated

corporation of the listed corporation_(whether or

not having or retaining an interest in other shares

or debentures of that corporation);

the entering into by himof a contract to sell any
such shares or debentures;

the assignnment by himof a right granted to him by
the listed corporation to subscribe for shares in
or debentures of the listed corporation;

the grant to himby another corporation, being an

associ ated corporation_of the |isted corporation'?,

121 The words" (whether or not having an interest in other shares or debentures of that corporation)” have been added to

make it clear that the disposal of part only of an interest still prompts disclosure. Members consider ed the

amendment and did not proposefurther changes at the Bills Committee meeting on 12 October 2001.

122 \We accept the clarification suggested by L egal Services Division of the L egislative Council.
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of a right to subscribe for shares in or debentures
of that associated corporation, the exercise of
such a right granted to himand the assignnment by
hi m of such a right so granted;

(e) any event in consequence of which the nature of his

interest _(or part thereof)'® in shares in or

debentures of the listed corporation or any
associ ated corporation of the listed corporation,
whi ch has previously been notified to the |isted
corporation and the rel evant exchange conpany where
the duty of disclosure arose under paragraph (a),
(b), (c) or (d) or subsection (2), changes; and

(f) any event in consequence of which he cones to have
or ceases to have a short position in shares in the
listed corporation or any associ ated corporation of

the Iisted corporation_(whether or not having or

retaining a short position in other shares of that
cor por ati on) ***—orthe shortposi-tion-hehas—in
those-shares—changes.

(2) A person who -

123 The words “ or part thereof” make it clear that a change affecting part only of aholding of shares may prompt
disclosure. Smilar words are proposed to be added to dause 301(1)(b). Membersconsder ed theamendment and did not
proposefurther changesat the BillsCommittee meeting on 12 October 2001

124 Thewords* (whether or not having ashort position in ather sheres or debentures of thet corporation)” have been added to meke
it clear thet the di of part only of ashort podition dill promptsdisclosure. Smilar wordsdr in dause 301(4)(a).
M ember sconsder ed theamendment and did not proposefurther changesat the Bills Committee meeting on 12 October
2001
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(a) is thea director or chief executive of a
corporation when the corporation becones a |listed
corporation and at that time -
(i) is interested in shares in or debentures
of the listed corporation or any
associ ated corporation of the |isted
corporation; or
(i) has a short position in shares in the
|isted corporation or any associ ated
corporation of the listed corporation;
(b) at the comencenent of this Part is a director or
chi ef executive of a |listed corporation and at that
time —
(i) is interested in shares in or debentures
of the listed corporation or any
associ ated corporation of the listed

corporation, and that interest has not

previously been disclosed to the listed

corporation and the Exchange Conpany

under the Securities (D sclosure of

Interests) Ordinance (Cap. 396) before

its repeal under section 392;1 or

125 Clause 332(2)(b)(ii) of the Blue Bill requires disclosure of ashort position on commencement only if that short
position has not previously been disclosed under the existing SDIO. Asthereisno provision for disclosure of short
positions under the existing SDIO the words at the end of clause 332(2) have been amended to remove the reference to
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(ii) has a short position in shares in the
|isted corporation or any associ ated

corporation of the listed corporation;,_

oy . I - E I be)_
. Ly | el I he L I
corporati-on—-and-the Exchange Conpahy
under the Securities (Disclosure of
tnterests)y O-dinance (Cap—396)before
iHtsrepeal—under—section 392,12
(c) becones a director or chief executive of a listed
corporation and at the tinme when he does so —
(i) is interested in shares in or debentures
of the listed corporation or any
associ ated corporation of the listed
corporation; or
(i) has a short position in shares in the
|isted corporation or any associ at ed
corporation of the listed corporation; or
(d) is thea director or chief executive of a |listed
corporation when athe corporati on becones an

associ ated corporation of the |listed corporation®?®

and at that tinme -

short positions and now qualify only clause 332(2)(b)(i). Members considered the amendment and did not propose

further changesat the Bills Committee meeting on 12 October 2001.

126 | n clause 332(2)(d) of the Blue Bill it is not clear that the associated corporation referred to must be an associated
corporation of the listed corporation of which the person is a director. The amendment clarifies this point and brings
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(i) is interested in shares in or debentures
of the associated corporation; or
(ii) has a short position in shares in the
associ at ed corporation,
cones under a duty of disclosure.

(3) A person who would otherwi se cone under a duty of
di scl osure under subsection (2) is not under such a duty where the
occurrence of the relevant event cones to his know edge after he
has ceased to be a director or chief executive.

(4) Nothing in this section operates so as to inmpose a duty
Wth respect to shares in a corporation which is the wholly owned
subsi di ary of another corporation for the purposes of section 124
of the Conpanies O dinance (Cap. 32).

(5 In subsection (1)(e), a reference to a change in the
nature of the interest of a director or chief executive in shares
or debentures includes a reference to a change in the nature of -

(a) his title to the shares or debentures; —oe+
(b) any of his interest whether legal or equitable in
t he shares or debentures;;_or

(c) 'Yany of his interest in the shares, which are the

underl ying shares of equity derivatives, on -

clause 332(2 in line with the existing section 28(2 of the SDIO. M ember s consider ed the amendment and

did not propose further changes at the Bills Committee meeting on 12 October 2001.
27 Clause 332(5)(c) has been added to makeit beyond doubt that thereisa changein the nature of a person s

interest in shareswhen he“writes’ or “issues’ equity derivatives, or on exerciseby him, or against him, of rights
under equity derivatives. Thisclause mirrors Clause 304(11)(ba).



Page 133

(i) the witing or issuing by himof the

equity derivatives: or

(ii) the exercise by, or against, him of

rights under the equity derivatives,

but does not include a reference to a change in the nature of his

interest in the shares or debentures '?-

() I e hic | . I I
debenturesi?® on delivery of the shares or
debentures to him if his equitable interest in

t hose shares or debentures is notifiable, or has

previously been notified to the |listed corporation
concerned and the rel evant exchange conpany, under
any provision of this Division or Division 8 or 9;

or

(ii) due to a change in'*® the terns on which rights

under any equity derivatives may be exercised
resulting froma change in the nunber of the

underlying shares in issue,_ or

128 Technical amendments for clarity. Member s consider ed the amendment and did not propose further changes

at the Bills Committee meeting on 12 October 2001.
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(iii) where another person, being a qualified |Iender,

cones to have an interest in his shares or

debentures by way of security.®?®

333. Interests to be disclosed by
di rector and chi ef executive

(1) Subject to subsection (2), the interests to be taken
into account for the purposes of the duty of disclosure arising
under section 332 are those in shares in and debentures of the
|isted corporation concerned or any associ ated corporation of the

li sted corporation_(whether issued or unissued)'®.

(2) In subsection (1), a reference to interests in shares in
the listed corporation concerned or any associ ated corporation of
the listed corporation includes a reference to interests in such
shares, which are the underlying shares of equity derivatives,
that a person has, or ceases to have, by virtue of -

(a) the holding, witing or issuing by himof the

equity derivatives;

129 Aswith the amendment proposed to clause 304(11)(v) we accept market comment that a changein the nature of a

director sinterest in shares when he pledges his sharesto afinancial institution or alicensed intermediary should not

giveriseto adisclosure obligation. Thisisreflected in clause 332(5)(iii). Membersconsider ed the amendment and

did not proposefurther changesat the Bills Committee meeting on 12 October 2001. This clause hasbeen

further refined to conform to clause 304(11)(Vv).

130 We have added the words at the end of clause 333(1) to highlight that dir ector s have obligation to disclose

interestsin unissued shares. Thereisnowidening of disclosur e obligation; the wor ds supplement the definition

of “underlying shares’ and serveto avoid inadvertent omission in disclosure.
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(b) the exercise by, or against®, himof rights under

the equity derivatives; or
(c) the assignnment by him or the |apsing wthout

exercise, of rights under the equity derivatives.

334. Short positions to be disclosed by
director and chi ef executive

The short positions to be taken into account for the purposes
of the duty of disclosure arising under section 332 are those in
shares in the |isted corporation concerned or any associ at ed

corporation of the listed corporation.

335. Notification of famly and corporate
interests and short positions
by director and chief
executive

(1) For the purposes of this Division and Divisions 8 and 9

(a) a director or chief executive of a listed
corporation is taken —
(i) to be interested in any shares or

debentures in which his spouse (not being

131 The words* or againgt” have been added in clause 333(2)(b) so that it is clear that a person can acquire an interest or

cease to have an interest in shares not just when he exercises rights under an equity derivative— but also when someone

else exercisesrights against him. If a person has, for example, an option (an equity derivative) exercised against him

requiring him to take shares, or deliver shares, that is also an interest that may give rise to a duty of disclosure.

Member s consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12
October 2001.
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herself or hinself a director or chief
executive of the listed corporation) is
i nterested; and

(1i) to have a short position in any shares in
whi ch his spouse (not being herself or
hinself a director or chief executive of
the listed corporation) has a short
position; and

(b) the sanme applies with respect to —

(i) an interest which a mnor child (natural
or adopted) of a director or chief
executive of a listed corporation (such
child not being hinself or herself a
director or chief executive of the listed
corporation) has in shares or debentures;
and

(i) a short position which a mnor child
(natural or adopted) of a director or
chief executive of a listed corporation
(such child not being hinself or herself
a director or chief executive of the
|isted corporation) has in shares.

(2) For the purposes of this Division and Divisions 8 and 9

(a) a contract, assignnment or right of subscription
entered into, exercised or made by, or a grant made

to, the spouse of a director or chief executive of
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a listed corporation (not being herself or hinself
a director or chief executive of the listed
corporation) shall be taken also to have been
entered into, exercised or made by, or as having
been made to (as the case may be) the director or
chi ef executive; and

(b) the sanme applies with respect to a contract,
assi gnnent or right of subscription entered into,
exerci sed or nmade by, or a grant nmade to, a m nor
child (natural or adopted) of a director or chief
executive of a listed corporation (such child not
bei ng hinmself or herself a director or chief

executive of the |listed corporation).

132(3) - A director—or chief executive of alisted corporation

1

32 The combined effect of clauses 335(1) and (2) and clauses 335(3) to (5) isthat the grant of rightsto the spouse or a
child of adirector will mean that two forms have to be submitted by a director in respect of asingle transaction. In

order to reduce the disclosure burden on directors we propose deleting clauses 335 (3),(4) and (5).
Consequential amendments are asfollows :

The reference to section 335(3) in paragraph 340(1)(k) should be deleted.
A reference to section 335(2) in paragraph 340(1)(k) should be added.
The whole of paragraph 340(3) (c) should be deleted.

Member s consider ed the amendment and did not propose further changesat the Bills Committee meeting on 12

October 2001.
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al becribef | : ol :
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(c) —in the case of the occurrence of an event referred
. I . 31 (e} the Iike inf . .

1 b I . 4y I £ ed | .
338(2) 132
(6) For the purposes of this Division and Divisions 8 and 9,
a person is taken -
(a) to be interested in any shares in or debentures of
the Iisted corporation or any associ ated
corporation of the listed corporation in which a

corporation is interested; and
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(b) to have a short position in any shares in the
|isted corporation or any associ ated corporation of
the listed corporation in which a corporation has a

short position,

(i) that corporation or its directors are accustomnmed or
obliged to act in accordance with his directions or
i nstructions; or

(it) heis entitled to exercise or control the exercise
of one-third or nore of the voting power at general
nmeetings of that corporation.

(7) \Were —

(a) a person is entitled to exercise or control the
exercise of one-third or nore of the voting power
at general neetings of a corporation; and

(b) that corporation is entitled to exercise or control
the exercise of any of the voting power at general
nmeeti ngs of another corporation ("the effective
voting power"),

then, for the purposes of subsection (6)(ii), the effective voting
power is taken as exercisable by that person.

(7A) For the purposes of subsections (6) and (7)., a person is

entitled to exercise or control the exercise of voting power if -

(a) he has a right (whether subject to conditions or

not) the exercise of which wuld make him so

entitled; or
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(b) he is under an obligation (whether subject to

conditions or not) the fulfilnment of which would

make himso entitled.*

(8) A person who is taken to be interested in shares or
debentures, or have a short position in shares, under subsection
(6) shall be regarded as having ceased to be interested in the

shares or debentures, or have a short position in the shares, if

subsection (6)(i) or (ii) no |longer applies.

(9) - I - this Divie | Divisi I

Division 8 -Interests and short positions to be notified
by director and chief executive or disregarded

336. Interests and short positions to be
taken into account for the purpose
of notification by director
and chi ef executive

(1) This section applies, subject to section 337, in

determ ning for the purposes of Divisions 7 and 9 whether a person

138 Clauses 335(6) and (7) follow closely the words of clauses 307(2) and (3) which deem a person to beinterested in

shares in which a corporation that he controls (one third of the voting power) isinterested. Clause 335 (7A) follows the

words of clause 307(4) and has been added for consistency. M ember s consider ed the amendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001.

134 Clause 335(9) isno longer required as clauses 335(3) to (5) have been deleted and Divisions 8 and 9 do not

providefor other dutiesof disclosure.
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has, or ceases to have, an interest in shares in or debentures of,
or short position in shares in, a listed corporation or any
associ ated corporation of the listed corporation that is
noti fi abl e.

(2) A reference to an interest in shares or debentures shal
be construed as including a reference to an interest of any kind
what soever in the shares or debentures, and for that purpose any
restraint or restriction to which the exercise of a right attached
to the interest may be subject shall be disregarded.

(3) In construing a reference to a short position in shares,
any restraint or restriction to which the exercise of a right or
the settlenent of an obligation, by virtue of the short position,
may be subject shall be disregarded.

(4) \Were property is held on trust and an interest in
shares or debentures, or short position in shares, is conprised in
t hat property -

(a) a beneficiary of the trust who apart fromthis
section does not have an interest in the shares or
debentures, or a short position in the shares, is
taken to have such an interest or short position
(as the case may be); and

(b) in the case of a discretionary trust, the founder
of the trust is taken to have an interest in the
shares or debentures or a short position in the
shares (as the case may be).

(5 A person is taken to have an interest in shares or

debentures if -
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(a) he enters into a contract for their purchase by him
(whet her for cash or other consideration); or

(b) heis entitled to —

(i) exercise any right conferred by the
hol di ng of the shares or debentures; or
(ii) control the exercise of any such right.
(6) For the purposes of subsection (5)(b), a person is taken
to be entitled to exercise or control the exercise of any right
conferred by the holding of shares or debentures if -

(a) he has a right (whether subject to conditions or
not) the exercise of which would make him so
entitled; or

(b) he is under an obligation (whether subject to
conditions or not) the fulfilnment of which would
make him so entitl ed.

(7) A person is taken to have an interest in shares or
debentures if, otherwi se than by virtue of having an interest
under a trust -

135

(a) he has a right to subscribe for or call for

delivery of the shares or debentures to hinself or
to his order; or

—(b) he has a right to acquire an interest in the shares
or debentures or is under an obligation to take

delivery of the shares or debentures,

135 T echnical amendment for clarity.
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whet her in any case the right or obligation is conditional or
absol ut e.

(8) A person who is the holder, witer or issuer of equity
derivatives is taken to have an interest in shares which are the
underlying shares of the equity derivatives if, by virtue of his
hol ding, witing or issuing of the equity derivatives -

(a) he has a right to require another person to deliver
the underlying shares to him
(b) he is under an obligation to take delivery of the
under | yi ng shares;
(c) he has a right to receive from another person an
amount if the price of the underlying shares
I ncreases; or
(d) he has a right to avoid or reduce a loss if the
price of the underlying shares increases,
before or on a certain date or within a certain period, whether in
any case the right or obligation is conditional or absol ute.

(9) The nunber of shares in which a person is taken to be

i nterested under subsection (8) is —
(a) the nunber of the underlying shares of the equity
derivatives —
(i) which he has a right to require another
person to deliver to him or
(ii) of which he is under an obligation to
take delivery;
(b) the nunber of the underlying shares of the equity

derivatives by reference to which, wholly or
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partly, the ampunt which he has a right to receive
or the loss which he has a right to avoid or
reduce, by virtue of his holding, witing or
i ssuing of the equity derivatives, is derived or
determ ned; or

(c) in the case of a stock futures contract, the
contract multiplier which is to be used in
cal cul ating the anpbunt he may receive in respect of
his hol ding of the stock futures contract,
whet her in any case the right or obligation is conditional or
absol ut e.
(10) A person shall be regarded as having ceased to be
interested in shares or debentures if -
(a) he delivers the shares or debentures to another
person or to another person's order -

—(i) in accordance with a contract under
whi ch he agreed to sell the shares or
debentures to the other person; —e+r

—(ii) in fulfilling an obligation to do so
when cal |l ed upon by the other person to
deliver the shares or debentures; _or

—(iii) pursuant to a right to require

the other person to take delivery of the

shares or debentures: %

136 Clause 336(10)(a) refersto the delivery of sharesfrom one person to another person pursuant tothe
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—(b) his right to subscribe for or®™ call for delivery

of the shares or debentures | apses or he assigns
such a right to another person;

(c) his obligation to take delivery of the shares or
debentures | apses or he assigns such an obligation
t o anot her person;_or

(d) he receives from anot her person an anount, or

avoi ds or reduces a | oss, on assignnment or?*®

settlenment of any cash settled equity derivatives;

of-.

E; | . hi ol | K_§
copntract to another persen.Lﬁ

(11) The nunber of shares in which a person is regarded as
havi ng ceased to be interested under subsection (10)(d) is -

(a) the nunber of the underlying shares which are to be
used in cal culating the anount he may receive, or
the I oss he may avoid or reduce; or

(b) in the case of a stock futures contract, the
contract nultiplier which is to be used in
cal cul ating the anpbunt he may receive in respect of

his hol ding of the stock futures contract.

The amendment to clause 336(10)(d) meansthat the clausenow cover sthe assignment of all cash settled equity

derivatives (which includesstock futurescontracts). Clause336 (10)(e) can therefore be ddeted.

137 Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.
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(12) -The nunber of shares in which a person is regarded as
havi I be i I I I . 10} (e) | I
WEINE i chi I L | culati I
I . . . his holdi : I K

contract 138

(13) The nunber of shares in which a person is regarded as
having a short position by virtue of his holding, witing or
i ssuing of any equity derivatives is -

(a) the nunber of the underlying shares of the equity
derivatives which he is entitled, or may be
requi red, to deliver;

(b) in the case of cash settled equity derivatives, the
nunber of the underlying shares which are to be
used in calculating the anount he may receive, or
the | oss he may avoid or reduce; or

(c) in the case of a stock futures contract, the
contract nultiplier which is to be used in
cal cul ating the amount he may receive in respect of
his holding of the stock futures contract.

(14) The nunber of shares in which a person is regarded as
havi ng a short position under a securities borrow ng and | ending
agreenent is the nunber of shares which he is obliged to deliver
under the securities borrowing and | ending agreenent, if called

upon to do so, whether or not the obligation to deliver shares may

138 Consequential amendment to deleting clause 336(10)(€).
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be settled by paynent of cash or settled-by delivery of the shares

or ot herwi se. £

(15) Persons having a joint interest or short position are
t aken each of themto have that interest or short position (as the
case may be).

(16) It is immterial that shares in which a person has an

interest or short position are unidentifiable.

337. Interests and short positions to be disregarded for the
purpose of notification by director and chief executive

(1) The following interests, and short positions™, in

shares in or debentures of a |listed corporation or any associ ated
corporation of the listed corporation shall be disregarded for the
purposes of Divisions 7 to 9 —

(a) so long as a person is entitled to receive incone
fromtrust property conprising shares or debentures
during the lifetine of hinself or another person,
an interest in the shares or debentures in
reversi on or renmninder;

(b) an interest of a person in shares or debentures if,
and so |long as, he holds the shares or debentures

as a bare trustee;

139 Technical amendment for clarity.

140 Technical amendment for cl arity, mirroring the amendments proposed in the introductory words to sub-clause
314(1). Members consider ed the amendment and did not propose further changes at the Bills Committee
meeting on 12 October 2001,
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(c) subject to subsection (3), an interest_in shares or

debentures conprised in the property under-—of or
held by a holder, trustee or custodian of -
(i) a collective investnment schene authorized

under section 103; —eor—an—approved

(ii) a pension schene or a provident fund

schene reqgistered under section 21 or 21A

of the Mandatory Provident Fund Schenes

O di nance (Cap. 485); or

(iii) a qualified —overseas schene,_

of a holder, trustee or custodian of the schene;

(d) an interest of a person subsisting by virtue of —
(i) a charitable schenme nmade by order of any
court of conpetent jurisdiction; or
(ii) the vesting of a deceased's estate in any
judicial officer between the tinme of
death of the deceased and the grant of
letters of adm nistration; and

(e) such interests~ or interests of such a class, _or

142

such short positions or short positions of such a

1

A we accept market comment that some pension funds would not qualify as* collective investment schemes’ .

Following consultation with the market, we propose including reference to those pension schemes that are excluded

from the definition of “ collective investment scheme”. Similar changes are proposed in relation to sub-clause 314(1)(b).

Member s consider ed the amendment and did not propose further changesat the Bills Committee meeting on 12
October 2001.
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cl ass as aremay—be prescribed for the purposes of

this section by regul ations.
(2) A person is not taken to be interested in shares or
debent ures under section 336(5)(b) by reason only that he -

(a) has been appointed as a proxy to vote at a
specified neeting of the |isted corporation or
associ ated corporation or of any class of its
menbers and at any adjournnent of that neeting; or

(b) has been appointed by a corporation to act as its
representative at a neeting of the listed
corporation or associated corporation or of any
class of its nenbers.

(3) An interest_in shares or debentures of a holder, trustee

or custodian of a schene referred to in subsection (1)(c)(i), (ii)

or (iii)*, conprised in the property under—of—or—heldbya
holder—trustee or custodian—of a—collective investrment the

schene, —authorized-under—section—103 shall not be di sregarded

under subsection (1)(c) if the holder, trustee or custodian (as

142 same rationale as Footnote (140) above. Member's consider ed the amendment and did not proposefurther

changes at the Bills Committee meeting on 12 October 2001. Further technical amendments have been proposed

for clarity.

%3 Clause 337(3) has been amended to refer to all of the categories of persons now proposed to be exempt under sub-

clause (1)(c). Similar changes are proposed in relation to sub-clause 314(3). Member s consider ed the amendment

and did not propose further changesat the Bills Committee meeting on 12 October 2001. Further technical
amendments have been proposed for clarity.
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the case may be) is also a manager of the eelleetiveinvestrent
schene.

(4) For the purposes of subsection (1)(c),

"approvedqual ifi ed overseas schenme" (—— ) neans a

col l ective investnment scheme, pension schene or provident fund

schene!** which -

(a) is established in a place outside Hong Kong
recogni zed for the purposes of this section by the
Commi ssion by notice published in the Gazette; _and

(b) is authorized by or registered with the authority
(if any) responsible for the authorization or
regi stration of ecoelleective investpent—such schenes
in the place where it is established, and conplies

145

with the requirenents of such authority, ™

but does not include -

(i) an arrangenent operated by a person otherw se than

by way of business:

144 same rationale as Footnote (141). Member's consider ed the amendment and did not propose further changes

at the Bills Committee meeting on 12 October 2001.

145 \We accept market comment that overseas managers are unlikely to be willing to incur the costs and administrative

burdens associated with the approval procedure for overseas schemes proposed in clauses 337(4) and (6) to (9) of the

Blue Bill. Following consultation with the market, we propose dropping the approval procedure for overseas schemes.

Provided an owerseas scheme sati sfies the requirements of clause 337(4). it will be aqualifying overseas scheme

eigiblefor the exemption. Paragraphs (i) to (iv) of clause 337(4) have been moved from clause 314(7). Members

consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12 October
2001.
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(ii)

(iii)

an_arrangenent under which [ ess than 100 persons

hold, or have the right to becone hol ders of,

interests (whether described as units or otherw se)

that entitle the holders, directly or indirectly,

to the incone or property of the arrangenent:

an_arrangenent under which | ess than 50 persons

(iv)

hold, or have the right to becone hol ders of,

interests (whether described as units or otherw se)

that entitle the holders, directly or indirectly,

to 75%or nore of the incone or property of the

arrangenent ; and

such other arrangenent as may be specified by the

Conmi ssion by notice published in the Gazette. —

(5) For the purposes of subsection (1), a person shall not

be considered as not being a bare trustee in respect of any

property by reason only that -

(a)

(b)

the person for whose benefit the property is held
is not absolutely entitled thereto as against the
trustee only because he is a mnor or is a person
under a disability; or

the trustee has the right to resort to the property

to satisfy any outstanding charge or lien or for
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t he paynent of any duty, tax, cost or other

out goi ngs.
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holdersdi . i Ly he
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constitution—of the conpany—_ (6) A notice published pursuant to

subsection (4)(a) or (iv) is not subsidiary |eqgislation.?

Division 9 — Requirenents for giving notification
by director and chief executive

338. Notification to be given by director
and chi ef executive

(1) Were a person conmes under a duty of disclosure under
section 332, he shall give notification to the |isted corporation
concerned and to the rel evant exchange conpany of -

(a) the interests which he has, or ceases to have, in
shares in or debentures of the |isted corporation
or any associ ated corporation of the listed
corporation; and

(b) the short position (if any) which he has, or ceases
to have, in shares in the listed corporation or any
associ ated corporation of the listed corporation.

(2) A notification required by this section shall be given
r—such—manherso—as to ensurethat it is received by to' the
|isted corporation concerned and the rel evant exchange conpany at

the same tine or~ (if it is not practicable to do soy) that it is

conpahy—one i medi ately after the other.

146 Technical amendment for clarity. Members considered the amendment and did not propose further changesat

the Bills Committee meeting on 12 October 2001.

147 Samerationale as Footnote (89).
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(3) The Conm ssion may, by notice published in the Gazette,
specify the formin respect of a notification required by this
section, either generally or in any particular case, and, w thout
[imting the generality of the foregoing, may in the form-—

(a) notw thstanding section 384(1), include directions
and instructions relating to the manner in which
the formis to be conpleted, signed, executed and
aut henti cated; and

(b) specify docunents by which it is to be acconpani ed.

(4) For the purposes of subsection (3), the Conm ssion may
specify that different forns are to be used in different
ci rcunst ances.

(5) Subject to subsection (6), where the Comm ssion has
speci fied any formunder subsection (3) in respect of a
notification required by this section to be given when a duty of
di scl osure arises under section 332, the duty shall not be
regarded as having been perfornmed unless the notification —

(a) is in the formspecified;

(b) is conpleted, signed, executed and authenticated in
accordance with such directions and instructions as
are included in the form and

(c) is acconpanied by such docunents as are specified
in the form

(6) A notification required by this section shall not by
reason of any deviation froma formspecified in respect of it by

noti ce published pursuant to subsection (3) cease to be regarded
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as being in that form if the deviation does not affect the

substance of the form

(7) A notice published pursuant to subsection (3) is not

subsidiary | egislation.

339. Tinme of notification by director and
chi ef executive

_ (1) Anotification required by section 338 shall be given,
where the duty of disclosure arises under section 332(1)(a), (b),
(c), (d), (e) or (f) -

(a) in the case that at the tine at which the rel evant
event occurs the person concerned knows of its
occurrence, within 3 business days after the day on
whi ch the rel evant event occurs; or

(b) otherwise, within 3 business days after the day on
whi ch the occurrence of the relevant event cones to
hi s know edge.

(2) A notification required by section 338 shall be given,
where the duty of disclosure arises under section 332(2) -

(a) wthin 10 business days after the day on which the
rel evant event occurs; or

(b) in the case that at the tine which the rel evant

event occurs™® the person concerned is not aware —

148 T echnical amendment for clarity.
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that he has an interest in shares in or
debentures of the listed corporation
concerned or any associ ated corporation
of the listed corporation; or
that he has a short position in shares in
the Iisted corporation or any associ ated

corporation of the listed corporation,

within 10 busi ness days after the day on which he

becones aware that he has such an interest or short

position (as the case may be).

340. Particulars to be contained in notification
by director and chief executive

(1) Where a duty of disclosure arises under section 332, a

person shall, in performng the duty of disclosure, specify in the

notification his nane,

identifying himalso as a director or chief

executive (as the case may be), and his address, and (so far as he

is aware) -

(a) the date on which the relevant event occurred and -

(i)

(i)

149 T echnical amendment for clarity.

the date (if later) on which he becane
aware of the occurrence of the rel evant
event; or

in the case referred to in section
339(2)(b) !, the date on which he becane

aware that he has the interest in the
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shares in or debentures of, or the short
position in the shares in, the |listed
corporation or the associated corporation
of the listed corporation (as the case

may be);

(b) subject to subsection (3), the total nunber and

cl ass of

(i)

(i)

shares in the listed corporation and any
associ ated corporation of the |isted
corporation in which he was interested

i medi ately before the relevant tine
speci fying the percentage figure of his
interest in the shares in each class; and
shares in the listed corporation and any
associ ated corporation of the |isted
corporation in which he is interested

i medi ately after the relevant tine
speci fying the percentage figure of his

interest in the shares in each cl ass;

(c) subject to subsection (3), the anount of -

(i)

(i)

debentures of the |isted corporation and
any associ ated corporation of the listed
corporation in which he was interested

i edi ately before the relevant tine; and
debentures of the listed corporation and

any associ ated corporation of the listed
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(e)

(f)
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corporation in which he is interested
imedi ately after the rel evant tine;

subj ect to subsection (3), the total nunber and
class of —

(i) shares in the listed corporation and any
associ ated corporation of the |isted
corporation in which he had a short
position i nedi ately before the rel evant
time specifying the percentage figure of
his short position in the shares in each
cl ass; and

(iit) shares in the |listed corporation and any
associ ated corporation of the listed
corporation in which he has a short
position imedi ately after the rel evant
time specifying the percentage figure of
his short position in the shares in each
cl ass;

the circunstances in which he cones under the duty
of discl osure;

where the duty of disclosure arises under section
332(1) -

(i) the nunber and class of shares in the
|isted corporation or any associ ated
corporation of the listed corporation in

whi ch —
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(A) he has acquired an interest, or
ceased to have an interest, at the
rel evant tine;

(B) he has cone to have, or ceased to
have, a short position at the
rel evant tine; or

(C© the nature of his interest changes
at the relevant time; and

(ii) the anobunt of debentures of the listed
corporation or any associ ated corporation
of the |isted corporation in which -

(A) he has acquired an interest, or
ceased to have an interest, at the
rel evant tinme; or

(B) the nature of his interest changes
at the relevant tine;

tg)-(fa) where he acquires or disposes of the interest
referred to in paragraph (f) (i) (A) 22—y A)- -

(i) through an on-exchange transaction, the
hi ghest price and the average price paid

or received_per share'™ for the interest

1

debentures.

1

%0 Technical amendment to clarify that clause 340(1)(fa) deal swith shar es, wher eas clause 340(1

y (1)(fa) , (1)(g) dealswith

S For consistency and ease of reference it is proposed that all prices/consideration paid or received should to be stated

—_For conssiency and ease o reference It 1S proposed that all prices'consiaeration pad or received snould 10 be Staleo

in the forms* per shareé’ for both on-exchange and off-exchange transactions. M ember s consider ed the amendment

and did not propose further changesat the Bills Committee meeting on 12 October 2001.
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he acquires or disposes of (or, in the
case that no price is paid or received,
that fact); or

(ii) through an off-exchange transaction, the

aount—and nature_of the consideration

given or received, and the highest anpunt

and the average anount!®? of the

consi deration given or received_per

share, ' for the interest he acquires or

di sposes of (or, in the case that no
consideration is given or received, that
fact);

(g) where he acquires or disposes of the interest

referred to in paragraph (f)(ii)(A)?*® -

(i) through an on-exchange transaction, the

hi ghest price and the average price paid

or received per unit for the interest he

acquires or disposes of (or, in the case

that no price is paid or received, that

fact): or

(ii) through an off-exchange transaction, the

nature of the consideration given or

152 Technical amendment for clarity. Members considered the amendment and did not propose further changesat

the Bills Committee meeting on 12 October 2001.

153 T echnical amendment for clarity. Clause 340(1)(q) dealswith debenturesand clause 340(1)(fa) dealswith

shares
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received, and the hi ghest anpbunt and the

average amount of the consideration given

or received per unit, for the interest he

acquires or disposes of (or, in the case

that no consideration is given or

received, that fact);

—(h) -where he cones to have, or ceases to have, the
I oL : I . NITIVIRYES
i I I I on—td

. 154

(1) subject to subsection (3), the capacity in which
the interest in shares in or debentures of, or the

short position in shares in, the listed corporation

154 The premium paid for stock borrowing is not of use to investors generally. It istherefore proposed that paragraph

(h) be deleted. Member s considered the amendment and did not proposefurther changesat the Bills Committee

meeting on 12 October 2001.
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or any associ ated corporation of the listed
corporation is held immedi ately after the rel evant
time and, if the interest in the shares or
debentures, or the short position in the shares, is
held in nore than one capacity, the nunber of
shares or anount of debentures held in each
capacity;

(j) subject to subsection (3), where the duty of
di scl osure arises on the occurrence of an event in
consequence of which the nature of his interest in
shares in or debentures of the |isted corporation
or any associ ated corporation of the listed
corporation changes, the nature of his interest
i mredi ately before and imedi ately after the
rel evant tine;

(k) subject to subsection (3), where he is taken to be
interested in shares in or debentures of, or have a
short position in shares in, the listed corporation
or any associated corporation of the listed
corporation under section 335(1), 335{(3)}(2)%°
335(#6) ¢ or 336(15) -

(i) the nunber and class of the shares or

anmount of the debentures; and

155 Consequential amendment. See Footnote (132). Members consider ed the amendment and did not propose

further changesat the Bills Committee meeting on 12 October 2001.

1% T echnical amendment to correct a typogr aphical error.
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(ii) the nanme and address of, and his

rel ati onship with, ' each of the other

persons having an interest in the shares
or debentures or having a short position
in the shares,

___in which he is so taken to be interested or have a
short position under each of those sections taken
separately;

(I') where he no longer has an interest in shares in or
debentures of, or a short position in shares in,
the listed corporation or any associ ated
corporation of the listed corporation, the fact
that he no | onger has such an interest or short
position; and

(m such other information as nmay be required in the
formspecified for the purpose.

(2) \Where any shares the particulars of which have to be
specified in a notification by a person under subsection (1)(b),
(d), (f), (j) or (k) are the underlying shares of equity
derivatives, the person shall also specify, subject to subsection

(3), separately in the notification —

157 This amendment mirrors the change to clause 317(1)(j) and servesto identify whether the shares are, for example,

shares owned by the director s spousein which heistaken to be interested under clause 335(1) or (2). Members

consider ed the amendment and did not proposefurther changesat the Bills Committee meeting on 12 October
2001.
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(b)
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the total nunber of shares which are the underlying
shares of any of the followi ng categories of equity
derivatives that are |listed or traded on a
recogni zed stock market or traded on a recogni zed
futures market, in which he was interested, or had
a short position, imrediately before the rel evant
time —

(i) cash settled equity derivatives
(specifying separately if they are
futures or options); or

(i) physically settled equity derivatives
(specifying separately if they are
futures or options);

the total nunber of shares which are the underlying
shares of any of the follow ng categories of equity
derivatives that are neither listed or traded on a
recogni zed stock market nor traded on a recogni zed
futures market, in which he was interested, or had
a short position, immedi ately before the rel evant
time —

(i) cash settled equity derivatives
(specifying separately if they are
futures or options); or

(ii) physically settled equity derivatives
(specifying separately if they are

futures or options);
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(c) the total nunber of shares which are the underlying
shares of any of the equity derivatives referred to
in paragraph (a) in which he is interested, or has
a short position, imrediately after the rel evant
time;

(d) the total nunber of shares which are the underlying
shares of any of the equity derivatives referred to
i n paragraph (b) in which he is interested, or has
a short position, imrediately after the rel evant
time;

(e) the period within which rights under each of the
equity derivatives may be exercised ("exercise
period"); and

(f) the expiry date of the exercise period.

(3) Were a duty of disclosure arises under section 332(1)-

(a) subsection (1)(b), (c) and (d) shall apply in
relation to a person as if a reference to the
|isted corporation and any associ ated corporation
of the listed corporation in that subsection was a
reference to the corporati on—na—whi-cht® —

(i) in the shares in or debentures of which®®

he has acquired an interest, or ceased to

have an interest, at the rel evant tine;

18 T echnical amendment for clarity.
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in the shares in or debentures of which?®®®

he has conme to have, or ceased to have, a
short position at the relevant tine; or

the nature of his interest in the shares

in or debenture of which®® changes at the

rel evant tine;

(b) the particulars required to be specified under

subsection (1)(i), (j) or (k) or (2) shall relate

only to —
(i)
(i)

t he shares in which —

(A) he has (or is taken to have)
acquired an interest, or ceased to
have an interest, at the rel evant
tinme;

(B) he has (or is taken to have) cone to
have, or ceased to have, a short
position at the relevant tinme; or

(C© the nature of his interest changes
(or is taken to change) at the
rel evant tinme; and

t he debentures in which -

(A) he has (or is taken to have)
acquired an interest, or ceased to
have an interest, at the rel evant

time; or
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B)(B) the nature of his interest
changes (or is taken to change) at

the relevant tine.:—and

1% The deletion of this paragraph is consequential to the proposed deletion of clause 335(3) (deleted to reduce
duplicated reporting by a director and his spouse/child). M embers considered the amendment and did not propose

further changesat the Bills Committee meeting on 12 October 2001.
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L d o Lved_t]  act)-

(4) Were a duty of disclosure arises under section
332(2)(a) (i), (b)(i), (c)(i) or (d)(i), a person shall, in
performng the duty of disclosure, also specify in the
notification —

(a) in respect of his interest in the shares which are

t he subject of the disclosure acquired -
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(i) through an on-exchange transaction, the

hi ghest price and the average price paid

per share'® for the interest inthe

shares—that—were—-acquired within 4 nonths
i mredi ately before the day on which the
rel evant event occurred; ahdor

(ii) (b)) in respect of his interest in the
shares—which-are the subjectof the
di-selosure—acqui+red-t hrough an off-
exchange transaction, the amrpunt—and

nature_of the consideration given, and

the hi ghest anpbunt and the average anobunt

of the consideration given per share, for

the interest ihathe shares that were
acquired within 4 nonths i medi ately
before the day on which the rel evant

event occurred; and

(b) *™in respect of his interest in the debentures

whi ch are the subject of the disclosure acquired -

160 For consistency it is proposed that all prices/consideration paid or received should to be stated in the forms* per

sharg’ for both on-exchange and off-exchange transactions. M ember s considered the amendment and did not

proposefurther changesat the Bills Committee meeting on 12 October 2001.

161 Clause 340(a) refersto“ shares” which doesnot include debentures. A new clause 340(b) has been added to

cover interestsin debentures. Thisisan inadvertent omission inthe Blue Bill asdebentur es should betr eated

the sameassharesin thisrespect.
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(i) through an on-exchange transaction, the

hi ghest price and the average price paid

per unit for the interest acquired within

4 nonths imediately before the day on

whi ch the rel evant event occurred; or

(ii) through an off-exchange transaction, the

nature of the consideration given, and

t he hi ghest anmpbunt and the average

anmount %> of the consideration given per

unit, for the interest acquired within 4

nmont hs i nmedi ately before the day on

whi ch the rel evant event occurred. —

(5) Subjectto-subsections{(6)and{7AFor the purposes of
subsection (1)(b), "percentage figure" ( ), subject to

subsections (6) and (7). inA-subsection{D{b) = neans the

percentage figure found by expressing the nunber of all the shares

inthe |listed corporation concerned or anythe associ ated
corporation of the listed corporation in which the person is
interested imedi ately before or immedi ately after (as the case

may be) the relevant tinme as a percentage of the nunber of the

162 Technical amendment for clarity. Membersconsider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.

163 Technical amendment for clarity. Members consider ed the amendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.
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i ssued shares efthe-sane-¢class in the listed corporation or

associ ated corporation (as the case may be).

nurber—For the purposes of subsection (5), where the |isted

corporation concerned or the associated corporation of the |listed

corporation grants to the person rights to subscribe for, or

offers to the person, its shares, as part of a rights issue, the

nunber of the issued shares in the listed corporation or

associated corporation (as the case nmay be) at all tinmes fromthe

grant or offer (as the case may be) up to the conpletion or

term nation of the rights issue (whichever is the earlier) is

taken to be the aggregate of -

(a) the nunber of the issued shares in the |listed

corporation or associated corporation (as the case

may be) inmrediately before the grant or offer (as

the case may be): and

(b) the nunber of the new shares to be issued—er

offered upon the conpletion of the rights issue.®

164 samerationale asthe amendment to clause 305(2). SeeFootnotes (41) and (49).
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(7 I o I ; ol . hicl .
iaterestedfF'%or the purposes of subsection (5) -

(a)

(b)

in deternmining the nunber of shares in which a

person is interested,' there shall be disregarded

any short position which that person has in the
shares which, if included in the cal culation of the
nunber of shares in which the person is interested,
woul d reduce the nunber of shares in which the
person is interested; and

t he®® particulars of the shares in which that
person has a short position, or has ceased to have
a short position, shall be specified separately in

the notification.

(8) Subjeet—to-subseetion{9)-For the purposes of subsection
() (d), "percentage figure" ( ) _—+A——subsection—{1) {1

means the percentage figure found by expressing the nunber of al

the shares in the listed corporation concerned or theany

associ ated corporation of the Iisted corporation in which the

person has a short position imrediately before or imedi ately

after (as the case nmay be) the relevant tine as a percentage of

t he nunber of the i ssued shares of the same class—in the |listed

corporation or associated corporation (as the case may be).

165 T echnical amendment for clarity.

1

% Technical amendment for clarity. Membersconsidered theamendment and did not propose further changes at

the Bills Committee meeting on 12 October 2001.




Page 175
#1(9) -

168( 9A) Where the share capital of the |listed corporation

or the associated corporation of the listed corporation is divided

into different classes of shares -

(a) a reference in this section to the nunber of shares

in the listed corporation or associated corporation

(as the case may be) in which the person is

interested or has a short position shall be

construed as a reference to the nunber of the

shares in each of the classes taken separately; and

(b)Y a reference in this section to a percentage of the

nunber of the issued shares in the listed

corporation or associated corporation (as the case

may be) shall be construed as a reference to a

per cent age of the nunber of the issued shares in

each of the classes taken separately. %

169 9B) I n subsection (6), "conpletion" ( ), in relation

to a rights issue, neans the issue of shares in the |listed

corporation or the associated corporation of the listed

corporation pursuant to the rights issue. Where the nunrber of the

: Lol e I n the Li I :

167 Clause 340(9) can be deleted asarightsissue does not incr ease the size of a persori s short position and does

not giveriseto aduty of disclosure.

168 Thisclarifiesthe situation wher ethe shar e capital of thelisted corporation or associated corporation is

divided into different classof shares. Thismirrorsclause 305(5) closely.

1% This clause clarifies the meaning of theword “ completion’ used in subsection (6).
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(10) \Where an event on the occurrence of which a director or

chi ef executive conmes under a duty of disclosure under section 332
arises fromthe grant by the listed corporation, or any associ ated
corporation of the listed corporation, of debentures or rights to
subscri be for debentures, or the exercise or assignnent of those
rights so granted, the notification shall also specify —
(a) the -
(1) price paid or received —
(A) for the grant of those debentures or
those rights; or
(B) on the exercise or assignnent of
t hose rights,
(or, in the case that no price is paid or
recei ved, that fact); or
(ii) consideration given or received —
(A) for the grant of those debentures or
those rights; or
(B) on the exercise or assignnent of
t hose rights,

(or, in the case that no consideration is

gi ven or received, that fact),
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(b) the period within which those rights may be

exerci sed ("exercise period"); and

(c) the expiry date of the exercise period.

(11) Where an event on the occurrence of which a director or

chi ef executive conmes under a duty of disclosure
arises fromthe grant by the listed corporation,

corporation of the listed corporation, of equity

under section 332
or any associ ated

deri vati ves or

rights under any equity derivatives, or the exercise or assignnment

of those rights so granted, the notification shall also specify

t he—

(a) price paid or received —

(i) for the grant of those equity derivatives

or those rights; or

(ii) on the exercise or assignment of those

rights,
(or, in the case that no price is

that fact); or

(b) consideration given or received —

paid or received,

(i) for the grant of those equity derivatives

or those rights; or

(i) on the exercise or assignnent of those

rights,

(or, in the case that no consideration is given or

recei ved, that fact),

(as the case may be).
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(12) Subject to subsection (11), nothing in this section
shall require details of the price that has been paid or may be
payabl e, or the consideration that has been given or may be given,
for or under equity derivatives (where the underlying shares of
the equity derivatives are shares which are the subject of the

di scl osure) to be specified in the notification.

341. Duty to publish and notify Mnetary
Aut hority of information given
under Division 9
(1) Upon receipt of any information under any provision of

this Division or seetien—335Y%ny requl ations nmade, or rules nade

by the Conmission, for the purposes of this Division,* the

rel evant exchange conpany shall forthwi th publish such information
in such manner and for such period as nmay be approved by the
Comm ssi on.

(2) \Whenever a listed corporation that is, or is the holding
conpany of, an authorized financial institution receives
information froma director or chief executive under any provision
of this Division—oer——section33521°the |listed corporation is under
a duty to notify the Monetary Authority of that information.

(3) If alisted corporation is under a duty to give any

notification required by subsection (2), the notification shall be

170 Technical amendment. Asclauses335(3) to (5) have been deleted, thereisno need to refer to clause 335.

171 Provision has been made for disclosure of information provided to the Exchange pursuant to the provisions of any

regulations or rules. Member s consider ed theamendment and did not propose further changesat theBills
Committee meeting on 12 October 2001
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gi ven before the end of the business day after the day on which
that duty ari ses.

(4) |If default is made in conplying with subsection (2) or
(3), the listed corporation concerned and every officer of it who
is in default conmt an offence and each is |liable on conviction

to a fine at level 1.

342. O fences for non-conpliance with
notification requirenents by
director and chi ef
executive

(1) A person —

(a) who, without reasonable excuse,'? fails to perform

within the speeified-period_specified in section

339(1)(a) or (b) or (2)(a) or (b) (as the case may

be), 12 a duty of disclosure arising under Division
7 in accordance with the provisions of this
Par t Di-vi-si-on—and—bi-vi-si-ons—7—and—8*2 applicable to
that duty; or

(b) who -

(i) in purported performance of any such duty
makes to a listed corporation or to the
rel evant exchange conpany a st atenent
which is false or msleading in a

material particular; and

172 \Wwe accept Memberssuggestion and have added the “without reasonableexcuse’ qualification in thisclause.

173 T echnical amendment for clarity.
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(ii) knows that, or is reckless as to whether,
the statenent is false or msleading in a
mat eri al particul ar,
commts an offence and is liable —
(i) on conviction on indictnent to a fine at |evel 6
and to inprisonnent for 2 years; or
(ii) on summary conviction to a fine at level 3 and to

i nprisonnment for 6 nonths.

Division 10 — Keeping of register of directors’
and chi ef executives' interests
and short positions

343. Register of directors' and chief
executives' interests and
short positions

1" Thedefencein clauses 342(2) has been render ed unnecessary in thelight of the changes suggested to clause

338(2).
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(1) Every listed corporation shall keep a register of
directors' and chief executives' interests and short positions—fer
the purposes of Divisions 7 to 9 10
(2) Wenever a listed corporation receives information from
a director or chief executive given in performance of a duty of
di scl osure i nposed on himby any provision of Divisions 7 to 9,
the listed corporation is under a duty to record in the register,
against the director's nane or the chief executive's nane (as the
case may be), the information received and the date of the entry.
(3) The listed corporation is also under a duty, whenever it
grants to a director or chief executive a right to subscribe for
shares in or debentures of the listed corporation, to record in
the regi ster against his nanme -
(a) the date on which the right is granted;
(b) the period during which, or the tinme at which, the
right is exercisable;
(c) the consideration for the grant (or, if there is no
consi deration, that fact); and
(d) the description of the shares or debentures
i nvol ved, the nunber of those shares or anount of
t hose debentures, and the price to be paid for them

(or the consideration, if otherwi se than in noney).

17 Technical amendment for clarity. Membersconsider ed the amendment and did not propose further changesat

the Bills Committee meeting on 12 October 2001.
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(4) WWenever the right referred to in subsection (3) is
exercised by a director or chief executive, the listed corporation

is under a duty to record in the regi ster against his name -
(a) that fact (identifying the right);
(b) the nunber of shares or anmount of debentures in
respect of which it is exercised; and
(c) if -
(i) they were registered in his nane, that
fact; or
(ii) they were not registered in his nane, the
name or nanes of the person or persons in
whose nanme or nanes they were registered,
together (if they were registered in the
nanmes of 2 persons or nore) with the
number of the shares or anount of the
debentures registered in the nane of each
of them

(5) A duty inposed by subsection (2), (3) or (4) shall be
performed within 3 business days after the day on which that duty
ari ses.

(6) A listed corporation is not, by virtue of anything done
for the purposes of this section, affected wwth notice of, or put
upon enquiry as to, the rights of any person in relation to any
shares or debentures or equity derivatives.

(7) The register must be so made up that the entries against

the several nanes recorded in it appear in chronol ogical order.
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(8) Unless the register is in such formas to constitute in
itself an index, the listed corporation shall keep an index of the
nanes recorded in the register which shall in respect of each nane
contain a sufficient indication to enable the information recorded
against it to be readily found.

(9) The listed corporation shall, within 10 busi ness days
after the day on which a nane is recorded in the register, nake
any necessary alteration in the index.

(10) Subject to section 283 of the Conpanies O di nance (Cap.
32), if the corporation ceases to be a listed corporation, it
shal |l continue to keep the register and any index until the end of
the period of 6 years beginning with the day next foll ow ng that
on which it ceases to be a listed corporation.

(11) The register and any index —

(a) shall be kept at the place where the corporation's
register of interests in shares and short positions
is kept; and

b b I . 12} shall | I L abl
: . . . I " . (b)

shall, for the purposes of Divisions 7 to 9

and for the purposes of -

(i) enabling nenbers of the public to

ascertain -

(A) the identities and the particulars

of directors and chi ef executives

(as well as their spouses and m nor

children) who have or had any
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interest or short position in shares

in, or any interest in debentures

of, the listed corporation or any

association corporation of the

listed corporation:

(B) the nature and the particulars of

the interest or short position; and

(C) the capacity in which a person hol ds

or held the interest or short

position; and

(ii) providing investors with information to

enable themto nake i nforned invest nent

deci si ons, *’®

be made avail able, subject to subsection (12), for

inspection in accordance with section 346.

(12) Neither the register nor any index shall be mde
avail able for inspection in accordance with section 346 in so far
as it contains information with respect to a corporation for the
time being entitled to avail itself of the benefit conferred by
section 128(3) or 129(3) of the Conpanies Odinance (Cap. 32).
(13) The corporation shall send notice in the form specified
by the Comm ssion for the purposes of this section to the

Regi strar of Conpani es of -

176 The purpose for which information in the registersis published is spelt out in clause 343(11) for consistency with

the provisions of the Personal Data (Privacy) Ordinance (Cap. 486). M ember s consider ed the amendment and did

not proposefurther changesat the Bills Committee meeting on 12 October 2001.
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(a) the place where the register is kept; and
(b) any change in that place,
unl ess the register has at all tines been kept at the
corporation's registered office.

(14) The duty inposed by subsection (13) shall be perforned
wi thin 10 busi ness days after the day on which the register is so
kept or the change takes place (as the case may be).

(15) The register shall be produced at the conmencenent of
t he corporation's annual general neeting and renmai n open and
accessi bl e during the continuance of the neeting to any person
attendi ng the neeting.

(16) If default is nade in conplying with any provision of
this section, the listed corporation concerned and every officer
of it who is in default commt an offence and each is |iable on
conviction to a fine at level 1 and, in the case of a continuing
of fence, to a further fine of $200 for every day during which the
of fence conti nues.

(17) For the purposes of this section, a reference to books
and papers in section 283 of the Conpanies Ordi nance (Cap. 32)
shal |l be construed as including a reference to the register and

index required to be kept by a corporation under this section.

344. Renoval of entries fromregister of
directors' and chief executives'
interests and short positions
(1) A corporation nay renbve an entry agai nst a person's

nanme fromits register of directors' and chief executives
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interests and short positions if nore than 6 years have expired
since the date of the entry being nade, and either -

(a) that entry recorded the fact that the person in
guestion had ceased to have an interest notifiable
under any provision of this Division or Divisions 7
to 9 in shares in or debentures of the corporation

or _any associ ated corporation of the corporation;?

or

(b) it has been superseded by a later entry made under

section 343 against the sanme person's nane,
and, in a case under paragraph (a), the corporation nmay al so
renove that person's nane fromthe register
(2) |If a person in pursuance of a duty inposed on him by any

provision of this Division or Divisions 7 to 9 gives to a |listed
corporation the nane and address of another person as being
interested in shares in or debentures of, or having a short

position in shares in, the corporation_or any associated

corporation of the corporation, the corporation shall, within 10

busi ness days after the day on which it was given that
information, notify the other person that he has been so naned and
shall include in that notification —
(a) particulars of any entry relating to himnmade, in
consequence of its being given that information, by

the corporation in its register of directors' and

L7 T echnical amendment for clarity.
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chi ef executives' interests and short positions;
and
(b) a statenent informng himof his right to apply to
have the entry renoved in accordance with the
follow ng provisions of this section.

(3) A person who has been notified by a |listed corporation
under subsection (2) that an entry relating to himhas been nade
in the corporation's register of directors' and chief executives
interests and short positions may apply in witing to the
corporation for the renoval of that entry fromthe register; and
the corporation shall renove the entry if satisfied that the
information in pursuance of which the entry was made was
i ncorrect.

(4) If an application under subsection (3) is refused, the

applicant may apply to the Court of First Instance for an order

directing the corporation to renove the entry in question fromthe

regi ster-—or to include the infornmation in question in the register
{as—thecase—may-—be);*® and the Court of First Instance may, if it

consi ders appropriate, nmake such an order.

(5 \Where a nane or an entry is renoved froma corporation's
register of directors' and chief executives' interests and short
positions in pursuance of subsection (1) or (3) or an order under
subsection (4), the corporation shall within 10 busi ness days
after the date of that renoval make any necessary alteration in

any i ndex.

178 T echnical amendment for clarity.
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(6) |If default is made in conplying with subsection (2) or
(5), the corporation concerned and every officer of it who is in
default commt an offence and each is |iable on conviction to a
fine at level 1 and, in the case of a continuing offence, to a
further fine of $200 for every day during which the offence

conti nues.

345. O herwi se, entries not to be renoved

fromregister of directors' and

chi ef executives' interests

and short positions

(1) Entries in a corporation's register of directors' and
chi ef executives' interests and short positions shall not be
removed except in accordance with section 344.

(2) If an entry is renoved froma corporation's register of
directors' and chief executives' interests and short positions in
contravention of subsection (1), the corporation shall restore
that entry to the register as soon as reasonably practicabl e.

(3) |If default is nmade in conplying with subsection (1) or
(2), the corporation concerned and every officer of it who is in
default commt an offence and each is liable on conviction to a
fine at level 1 and, in the case of a continuing offence, to a

further fine of $200 for every day during which the offence

conti nues.

346. Inspection of register of directors’
and chi ef executives' interests
and short positions
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(1) Any register of directors' and chief executives'
interests and short positions shall, during business hours
(subject to such reasonable restrictions as the corporation
concerned may in general neeting inpose, but so that not |ess than
2 hours in each day are allowed for inspection), be open to
i nspection by any nenber of the corporation w thout charge or by
any ot her person on paynent of $10, or such | ess sumas the
corporation may determ ne, for each inspection.

(2) Any nenber of the corporation or any other person may
require a copy of any such register, or any part of it, on paynent
of $2, or such |l ess sumas the corporation may determ ne, for each
page required to be copied; and the corporation shall cause any
copy so required by a nenber or person to be sent to himwthin 10
busi ness days after the day on which the requirenent is received
by the corporation.

(3) If an inspection of the register required under this
section is refused or a copy so required is not sent within the

specified—period_specified in subsection (2)*° the corporation

and every officer of it who is in default comnmt an offence and
each is liable on conviction to a fine at level 1 and, in the case
of a continuing offence, to a further fine of $200 for every day
during which the offence continues.

(4) In the case of a refusal of an inspection of the
regi ster required under this section, the Court of First I|Instance

may by order conpel an immedi ate inspection of it.

17 T echnical amendment for clarity.
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(5) In the case of a failure to send within the speeified

period_specified in subsection (2)*° a copy required under this

section, the Court of First Instance may by order direct that the
copy required shall be sent to the person requiring it.
(6) The Comm ssion may by rules anend the sum specified in

subsection (1) or (2).

Division 11 — Power to investigate |listed
corporation's ownership

347. Power to investigate ownership
of listed corporation
(1) If it appears to the Financial Secretary that there are

reasonabl e grounds to conduct an investigation for the purposes of

determining the true persons who are or have been financially

interested in the success or failure (real or apparent) of a

listed corporation or able to control or materially to influence

its policy'™de-se, he may appoint one or nore inspectors to

i nvestigate and report—-en —
(a) on the ownership of shares in or debentures of
anythe |isted corporation;
(b) on persons who have or had an interest or short
position in the shares in, or an interest in the

debentures of, the |isted corporation;

180 | n responseto Members comments, we have proposed the amendment to make clear the reasonsfor

commencing an investigation.
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(c) where the shares in the |isted corporation are the
underlying shares of any equity derivatives, on
persons who have or had an interest in those equity
derivatives; and

(d) otherwise with respect to the listed corporation,

material-y—toinfluenceitspoliey™®for such purposes.

(2) The Financial Secretary may, on appointing an inspector
under this section, define the scope of the investigation (whether
with respect to the matter or the period to which it is to extend
or otherwise) and, in particular, may limt the investigation to
matters connected with particular shares or debentures or equity
derivati ves.

(3) |If application for an investigation under this section
Wth respect to particular shares in or debentures of a listed
corporation, or particular equity derivatives the underlying
shares of which are shares in a listed corporation, is nade to the
Fi nanci al Secretary by nenbers of the listed corporation, and the
nunber of applicants or the nunber of shares held by themis not
| ess than the nunber required for an application for the
appoi nt nent of inspectors under section 142(1) of the Conpanies
O di nance (Cap. 32) -

(a) the Financial Secretary may appoi nt an inspector to

conduct the investigation if he is satisfied that
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there are reasonabl e grounds for conducting the

i nvestigation; and

(b) the Financial Secretary shall not, on appointing an
i nspector, exclude fromthe scope of the
i nvestigation any matter which the application
seeks to have included, except in so far as the
Fi nancial Secretary is satisfied that it is
unreasonable for that nmatter to be investigated.

(4) Subject to the terns of his appointnent, an inspector's
powers extend to the investigation of any circunstances suggesting
t he existence of an arrangenent or understandi ng whi ch, though not
legally binding, is or was observed or likely to be observed in
practice and which is relevant to the purposes of the
i nvestigation.

(5) *The Financi-al—Secretary—may—bBef ore appointing an

i nspect or upon application under subsection (3), the Financial

Secretary -

(a)—_shall give the applicants an estimte of the anpunt

of the costs and expenses that may be incurred in

connection with the investigation; and

181 At the Bills Committee held on 12 October 2001, someMember s commented that an applicant should be

given an estimate of the cost of investigation and should not berequired to pay an amount mor ethan the

estimate. Clause 347(5) has been amended to provi dethat an estimate of the costs of conducting the

investigation should be given. The contribution towardsthe coststhat an applicant will haveto pay under clause

354(1)(e) will belimited to the amount of the estimate.
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(b) may require anthe applicants to give security in

such anmount as he may specify, which shall not be

greater than the ampbunt of the estinmated costs and

expenses, for paynent of the costs_and expenses of
the i nvestigation.
(6) Sections 307 to 309 and 313 (with the om ssion of the
reference in section 313 to section 314) apply, in relation to any
person other than-a directororchief executive of a listed

corporation—who is subject to the requirenents of Divisions 2 to 4

182

(a) for the purposes of construing —
(i) references in this Division and D vision
12 to a person interested in shares and
to an interest in shares respectively;
and
(i) references in this Division and Division
12 to a person having a short position in
shares and to a short position in shares
respectively,
_____as they apply for the purposes of Divisions 2 to 4,
and
(b) for the purposes of this Dvision and Division 12

as if, in those sections, a reference to an

182 gb-clauses (6) and (7) appear to be mutually exclusive yet some dir ector s may be substantial shareholders.

Thedrafting has been clarified.
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interest in shares includes, where those shares are
the underlying shares of any equity derivatives, an
interest in those equity derivatives.

(7) Sections 30830918 335 and 336 (with the omi ssion of
the reference in section 336 to section 337) apply, inrelation to
any person who i s a—director—or—chiefexecutiveof atisted

corporation—subject to the requirenents of Divisions 7 to 9 ¥

(a) for the purposes of construing —
(i) references in this Division and D vision
12 to a person interested in shares or
debentures and to an interest in shares
or debentures respectively; and
(i) references in this Division and Division
12 to a person having a short position in
shares and to a short position in shares
respectively,
as they apply for the purposes of Divisions 7 to 9;
and
(b) for the purposes of this Division and Division 12
as if, in those sections, a reference to an
interest in shares includes, where those shares are
the underlying shares of any equity derivatives, an

interest in those equity derivatives.

18 Clauses 308 and 309 only apply to shar eholder swho have a 5% or larger interest and arenot relevant for

the purposes of construing interestsin sharesor debentures of personswho aresimply directors.
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348. Investigation of contraventions
of sections 332 to 340

(1) If it appears to the Financial Secretary that there are
ci rcunst ances suggesting that contraventions of any provision of
sections 332 to 340 may have occurred in relation to the shares in
or debentures of a listed corporation or, where the shares in a
|isted corporation are the underlying shares of any equity
derivatives, to those equity derivatives, he nmay appoint one or
nmore inspectors to carry out such investigations as are requisite
to establish whether or not such contraventions have occurred and
to report the result of the investigations to him

(2) The Financial Secretary may, on appointing an inspector
under this section, limt the period to which the investigation is
to extend or confine it to shares or debentures or equity

derivatives of a particular class, or both.

349. Inspector's powers during investigation
(1) If an inspector considers it necessary for the purposes
of his investigation to investigate also —
(a) the ownership of shares in or debentures of any
ot her corporation which is or has been an
associ ated corporation of the listed corporation
concer ned,
(b) persons who have or had an interest or short
position in the shares in, or an interest in the

debentures of, the other corporation; and
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(c) where the shares in the other corporation are the
underlying shares of any equity derivatives,
persons who have or had an interest in those equity
derivati ves,
he shall have power to do so, and shall report on the ownership of
t hose shares or debentures and persons who have or had an interest
in those shares or debentures or equity derivatives or a short
position in those shares, so far as he considers that the results
of his investigation with respect to those shares or debentures or
equity derivatives are relevant to the investigation of —
(i) the ownership of shares in or debentures of the
listed corporation;

(ii) persons who have or had an interest or short
position in the shares in, or an interest in the
debentures of, the listed corporation; or

(ii1) where the shares in the |isted corporation are the
underlying shares of any equity derivatives,
persons who have or had an interest in those equity
derivatives.

(2) An inspector may at any tine in the course of his
i nvestigation, without the necessity of naking an interimreport,
informthe Financial Secretary of matters comng to his know edge
as a result of the investigation tending to show that an of fence

has been comm tted.

350. Production of records and
evi dence to inspectors
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(1) Wen an inspector has been appoi nted under section 347
or 348, it is the duty of -
(a) all officers and agents of the |listed corporation
concer ned; and

(b) all officers and agents of any other corporation,

(i) the ownership of shares in or debentures
of the other corporation;

(ii) persons who have or had an interest or
short position in the shares in, or an
interest in the debentures of, the other
cor poration; or

(ii1) where the shares in the other corporation
are the underlying shares of any equity
derivatives, persons who have or had an
interest in those equity derivatives,

are investigated under section 349,
to -
(i) produce to the inspector all records of or relating

to the listed corporation or the other corporation
(as the case may be) which are in their possession;

(ii) attend before the inspector when required to do so;
and

(tii) otherw se give the inspector all assistance in
connection with the investigation which they are

reasonably able to give.
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(2) If an inspector considers that a person other than an

of ficer or agent of the listed corporation or the other

corporation is or may be in possession of information concerning

the shares in or debentures of the listed corporation or the other

cor poration,

or the equity derivatives the underlying shares of

whi ch are shares in the |isted corporation or the other

cor porati on,

(a)

(b)
(c)

and it shal

requi renent.

he may require that person to —

produce to himany records of or relating to the
|isted corporation or the other corporation (as the
case may be) which are in that person's possession;
attend before him and

otherwi se give himall assistance in connection
wth the investigation which that person is

reasonably able to give,

be the duty of that person to conply with the

(3) An inspector may —

(a)

(b)

exam ne on oath the officers and agents of the
listed corporation or the other corporation, and
any such person referred to in subsection (2), with
respect to the shares in or debentures of the
|isted corporation or the other corporation, or the
equity derivatives the underlying shares of which
are shares in the listed corporation or the other
corporation; and

adm ni ster an oath accordingly.
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(4) A person is not excused fromanswering a question put to
hi munder this section by an inspector on the ground that the
answer mght tend to incrimnate the person, but if the answer
m ght tend to incrimnate himand he so clains before giving the
answer, the question and the answer are not adm ssible in evidence
against himin crimnal proceedings in a court of |aw other than
those in which he is charged with an of fence under Part V of the
Crimes Ordi nance (Cap. 200), or for perjury, in respect of the

answer .

(4A) Where an inspector requires a person to answer a

question put to himunder this section, the inspector shall ensure

that the person has first been infornmed or rem nded (as the case

may be) of the limtations i nposed by subsection (4) on the

adm ssibility in evidence of the requirenent and of the question

and answer . ¥

(5 In this section and sections 351 and 352 -

(a) areference to officers or to agents includes a
reference to past, as well as present, officers or
agents (as the case may be); and

(b) "agents" ( ), inrelation to a corporation
includes its bankers and solicitors and persons

enpl oyed or otherw se engaged by it as auditors,

184 Technical amendment for consistency. A new clause 350(4A) has been added for consistency with clause 180

which adds a requirement that a person must beinformed or reminded of hisright agai nst self-incrimination.
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whet her those persons are or are not officers of

t he corporation.

351. Del egation of powers by inspectors

(1) An inspector may, by instrunent in witing, delegate to
any person the powers conferred by section 350 to require the
production of any records and to put questions to officers and
agents ot herw se than on oath, or either of those powers.

(2) Were 2 or nore inspectors are appointed in respect of
the sanme investigation, the power conferred by this section may be

exerci sed by any of them

352. (Obstruction of inspectors
(1) When an inspector is appointed under section 347 or 348,

this section applies in relation to -

(a) any officer or agent of the |isted corporation

concer ned,
(b) any officer or agent of any other corporation, if —
(i) the ownership of shares in or debentures
of the other corporation;

(i) persons who have or had an interest or
short position in the shares in, or an
interest in the debentures of, the other
corporation; or

(iii) where the shares in the other corporation

are the underlying shares of any equity
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derivatives, persons who have or had an
interest in those equity derivatives,

____are investigated under section 349; and
(c) any such person referred to in section 350(2).
(2) If that officer, agent or person (as the case may be)

refuses to conply with an inspector's requirement to *® -

(a) reftusesto—produce to an—the inspector any records
which it is his duty under section 350 to produce;

(b) refusesto-attend before anthe inspector—when
required to do so; or

(c) refusesto-answer any question put to himby an
i nspector with respect to the shares in or
debentures of the listed corporation or the other
corporation, or the equity derivatives the
underlying shares of which are the shares in the
listed corporation or the other corporation,

the inspector may, by originating sunmons or originating notion,

nmake an applicati on—ecertifytherefusal+n—witing to the Court of

First Instance_in respect of the refusal.

(3) The Court of First Instance may then inquire into the

case and -

(a) thereupon—enguireintothe case—andif the Court is

satisfied that there i s no reasonable ground for

the officer, agent or person (as the case may be)

18 T echnical amendment for consistency with other amendments proposed in clauses 130B and 204(1).

Member s considered similar amendmentsin r espect of those clauses and did not propose further changes.
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not to conply with the requirenent under subsection

(2), order the officer, agent or person (as the

case may be) to conply with the requirenent within

the period specified by the Court; and®®®

(h) after hearing any w tness who nmay be produced
agat nst-—or on behalf of the alleged offender and
: I . hicl I ¢ L
of | Lokt Y I Cn il g
hehad beenguitty of contenpt—ofcourt—if the

Court is satisfied that the refusal was w t hout

reasonabl e excuse, punish the officer, agent or

person (as the case may be), and any ot her person

who appears to have been involved in the refusal,

in the sane manner as if he and, where applicable,

that ot her person had been quilty of contenpt of

court . '®
(4) In this section, a reference to an inspector includes a
reference to any person to whomthe powers of an inspector are

del egat ed under section 351.

353. Inspector's reports

(1) An inspector may, and if so directed by the Financial
Secretary shall, nmake interimreports to the Financial Secretary,
and on the conclusion of an investigation shall nmake a final

report to the Financial Secretary.
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(2) Any such report shall be made within such tine and in

such manner as the Financial Secretary may direct.

(3) The Financial Secretary may, if he considers

appropriate —

(a)

(b)

forward a copy of any report nmade by an inspector
to the registered office or principal place of

busi ness in Hong Kong of the |isted corporation or
the other corporation (as the case nay be) which is
t he subject of the report;

on request and on paynent of such fee as is
prescribed by regulations, furnish a copy of any
such report to —

(1) any nenber of the listed corporation or
the other corporation (as the case may
be) which is the subject of the report;

(i) any person whose conduct is referred to
in the report;

(iiti) the auditors of the |listed corporation or
the other corporation (as the case may
be) ;

(iv) the applicants for the investigation; or

(v) any ot her person whose financi al
i nterests appear to the Financi al
Secretary to be affected by the matters
dealt with in the report, whether as a

creditor of the |isted corporation or the
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ot her corporation (as the case may be) or
ot herw se; and

(c) ~cause any such report to be printed and publi shed.

354. Expenses of investigation of
affairs of corporation

(1) The expenses of and incidental to an investigation by an
i nspector shall be defrayed in the first instance out of the
general revenue, but the follow ng persons shall, to the follow ng
extent, be liable to repay such expenses to the Governnent -

(a) any person who is convicted by a court on a
prosecution instituted as a result of the
investigation shall be liable to such extent (if
any) as may be ordered by such court;

(b) the listed corporation or the other corporation (as
the case may be) dealt with by the investigation
shall be liable to such extent (if any) as the
Fi nanci al Secretary may direct;

(c) the director and the chief executive of the |listed
corporation or the other corporation (as the case
may be) dealt with by the investigation shall be
liable to such extent (if any) as the Financi al
Secretary may direct;

(d) any person who has an interest or short position
notifiable under any provision of Divisions 2 to 5
in shares conprised in the relevant share capital

of the listed corporation or the other corporation
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(as the case may be) dealt with by the
i nvestigation shall be liable to such extent (if
any) as the Financial Secretary may direct; and
(e) the applicants for the investigation, where the
i nspect or was appoi nted under section 347(3), shal

be liable to such extent (if any), subject to the

limit of the estimate given under section 347(5), %

as the Financial Secretary may direct.

(2) An inspector appointed under section 347(3) may, if he
consi ders appropriate, and shall if the Financial Secretary so
directs, include in a report nmade by hima recomendation as to
the directions (if any) he considers appropriate, in the |ight of
his investigation, to be given under subsection (1)(b), (c), (d)
or (e).

(3) A person to whoma direction is given under subsection
(D (b), (c), (d) or (e) may appeal against the direction to the
Court of First I|Instance.

(4) Notwithstanding rule 3(3) of Order 55 of the Rules of
the H gh Court (Cap. 4 sub. leg.), a direction under subsection
(D (b), (c), (d) or (e) shall not take effect, if an appeal
agai nst the direction has been made under subsection (3), until

the appeal is heard or otherw se di sposed of.

(5) L abili I : Ly
: : 1) (a)_shall—subj : st acti i he il

186 1 responsetothe Members comment, the contribution towar dsthe coststhat an applicant will haveto pay

under clause 354(1)(e) will belimited to theamount of the estimate. See also Footnote (181).
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(6) Any person |iable under paragraph (a), (b), (c), (d) or
(e) of subsection (1) shall be entitled to contribution from any
ot her person |liable under the sane paragraph, according to the
anount of their respective liabilities thereunder or, if an appeal
is made, according to the anount of their respective liabilities

as determ ned by the Court of First Instance.

355. 355-

87 |n responseto Members comments, we have reconsider ed clause 354(5) and believe that it may be

inconsistent with clause 354(1)(a). Further more, the issue of whether the person convicted of an offence under

clause 354(1)(a) shouldindemnify the other s per sons mentioned in subd ause (1)(b)-(e) is best left with the court

to decide. Wehavetherefore proposed the deletion of this clause.

188 Clause 355 has been moved to clause 357(c) for greater consistency.
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habl e or4 b | o |

356. Power to obtain information
as to those interested
in shares, etc.
(1) If it appears to the Financial Secretary that -
(a) there are reasonable grounds® to investigate —
(i) the ownership of shares in or debentures
of a listed corporation;

(i) persons who have or had an interest or
short position in the shares in, or an
interest in the debentures of, a listed
corporation; and

(iii) where the shares in the listed

corporation are the underlying shares of

189 At the Bills Committee meeting held on 12 October 2001, a Member suggested that the groundsfor the

Financial Secretary to requirea person to give him information should be clarified. We havenot set out in
areater detail the groundson which such arequest can be made becausethereasonsare numerousand it is
difficult to have an exhaustivelist. Thefollowing are some examples of thereasons: reasonablegrounds to

believe that an offence under the Ordinance may have been committed, or reasonable groundsto believethat
there has been a breach of the Takeovers Code, a breach of the Listing Rules, a breach of the Companies

Ordinance, etc.
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any equity derivatives, persons who have
or had an interest in those equity
derivatives; and

(b) it is unnecessary to appoint an inspector for the
pur pose,
the Financial Secretary may require any person whom he has
reasonabl e cause to believe to have, or to be able to obtain, any
information as to —
(i) the present and past interests in those shares or
debentures or equity derivatives;

(ii1) the names and addresses of the persons interested
and of any persons who act or have acted on their
behalf in relation to those shares or debentures or
equity derivatives;

(iii) the present and past short positions in those
shares; or

(iv) the names and addresses of the persons having those
short positions and of any persons who act or have
acted on their behalf in relation to those short
positions,

to give any such information to the Financial Secretary.

(2) For the purposes of subsection (1), a person shall be
deemed to have an interest in shares or debentures if —
(a) he has any right -
(i) to acquire or dispose of the shares or

debentures or any interest in them or
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(ii) to vote in respect of them
(b) his consent is necessary for the exercise of any
right referred to in paragraph (a) of any other
person; or
(c) any other person having any right referred to in
par agraph (a) can be required, or isare accustoned
or obliged, to exercise the other person's right in
accordance with his directions or instructions.
(3) For the purposes of subsection (1), a person shall be
deened to have an interest in equity derivatives if —
(a) he has any right to acquire or dispose of the
equity derivatives or any interest in them
(b) his consent is necessary for the exercise of the
right referred to in paragraph (a) of any other
person; or
(c) any other person having the right referred to in
paragraph (a) can be required, or isare accustoned
or obliged, to exercise the other person's right in
accordance with his directions or instructions.
(4) A person -

(a) who, without reasonable excuse,'® fails to give

information required of himunder this section; or

(b) who -

19 \Weaccept Members comments and have added “ without reasonable excuse’ in clause 356(4).
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(i) in giving such information nakes any
statenent which is false or msleading in
a material particular; and
(ii) knows that, or is reckless as to whether,
the statenent is false or msleading in a
mat eri al particul ar,
commts an offence and is liable —
(i) on conviction on indictnent to a fine at |evel 6
and to inprisonnent for 2 years; or
(ii) on summary conviction to a fine at level 3 and to

i nprisonnment for 6 nonths.

357. Privileged information

Not hing in sections 347 to 356 shall require disclosure to
the Financial Secretary, or to an inspector appointed by him by
an authorized financial institution acting as a corporation's
banker or financial adviser of information as to the affairs of

any of its custoners other than the corporation concerned.

Division 12 - Orders inposing restrictions
on shares, etc.—under section
31932506+ 355

199357A. —  Power of Court of First Instance to inpose
restrictions on shares, etc. in case of
failure to provide infornation required

91 For consistency. provisionsin clauses 325(1) to (3) have been moved to Division 12, appearing as clauses

357A.
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by listed corporation

(1) Were —

(a) anotification is given by a listed corporation

under section 320 to a person who i s or was

interested in shares conprised in the rel evant

share capital of the corporation that are

registered on the Hong Kong reqister: and

(b) that person fails to give the corporation any

information required by the notification wthin the

time specified init,

the listed corporation may apply to the Court of First Instance

for an order directing that the shares in question be subject to

the restrictions under this Division.

(2) Were —

(a) a notification is given by a listed corporation

under section 320 to a person who i s or was

interested in equity derivatives; and

(b) that person fails to give the corporation any

information required by the notification within the

time specified init,

the listed corporation may apply to the Court of First |Instance

for an order directing that the equity derivatives in question be

subject to the restrictions under this Division.

(3) An order under subsection (1) or (2) (as the case may

be) may be nade by the Court of First Instance notw thstandi ng any

power contained in the applicant corporation's nmenorandum or
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articles enabling the listed corporation itself to inpose simlar

restrictions on the shares or equity derivatives in question.

192357B. Power of Financial Secretary to inpose
restrictions on shares, etc. in case
of conviction of offences for non-
conpliance of notification
requi renents

(1) Wiere a person is convicted of an offence under section

319 or 342, the Financial Secretary nmay by order direct that —

(a) the shares in relation to which the offence was

commtted that are reqistered on the Hong Kong

register; or

(b) if the shares in relation to which the offence was

commtted are uni ssued shares, those uni ssued

shares which on issue are to be reqgistered on the

Hong Kong reqister,

shall, until further order, be subject to the restrictions under

this Division.

(2) Wthout prejudice to subsection (1), where a person is

convicted of an offence under section 319 or 342 and the shares in

relation to which the offence was committed are the underlying

shares of any equity derivatives, the Financial Secretary nmay by

192 We agreewith Members commentsthat clause 319(4) to (6) should be moved to Division 12 for consistency.

Clause 319(4) to (6) has been moved to 357B. Applying the same princi ple asthe existing clause 319(4) to (6). if a

director isconvicted of an offence under clause 342, the Financial Secretary should be ableto direct that the
director’ ssharesaresubject torestriction. Wehavetherefore added referenceto clause 342.
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order direct that the equity derivatives shall, until further

order, be subject to the restrictions under this Division.

(3) An order under subsection (1) or (2) may be made

not wi t hst andi ng any power in a corporation's nmenorandum or

articles enabling the corporation to inmpose sinmlar restrictions

on those shares or equity derivatives.

193357C. Power of Financial Secretary to
I npose restrictions on shares,
etc. in connection with
investigation

(1) 1f, in connection with an investigation under section

347, 348 or 349, it appears to the Financial Secretary that there

is difficulty in finding out the relevant facts about any shares

(whet her issued or unissued), he may by order direct that —

(a) the shares registered on the Hong Kong register; or

(b) the unissued shares which on issue are to be

regi stered on the Hong Kong reqister,

shall, until further order, be subject to the restrictions under

this Division.

(2) 1f, in connection with an investigation under section

347, 348 or 349, it appears to the Financial Secretary that there

is difficulty in finding out the relevant facts about any equity

derivatives, he may by order direct that the equity derivatives

shall, until further order, be subject to the restrictions under

this Division.

198 For consistency, provisionsin clause 355 have been moved to Division 12, appearing as clause 357C.
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358. Consequence of order inposing restrictions
(1) So long as any shares are directed to be subject to the
restrictions under this D vision —
(a) any transfer of those shares;
(b) in the case of unissued shares —
(i) any transfer of the right to be issued
wi th those shares; and
(ii) any issue of those shares;
(c) any cancellation of those shares or of the rel evant
certificates for those rights; and
(d) any renoval of the registration of those shares to
a register of menbers other than the Hong Kong
register,
are voi d.
(2) \Where shares are subject to the restrictions of
subsection (1), any agreenent to transfer -
(a) those shares; or
(b) in the case of unissued shares, the right to be
i ssued with those shares,
is void (except an agreenment to sell those shares on the making of

an order under section 360(4)).

(3) So long as any equity derivatives are directed to be
subject to the restrictions under this Division —
(a) any transfer or assignnment of -

(i) those equity derivatives; or
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(ii) any rights under those equity
derivati ves;
(b) the exercise of any rights under those equity
derivatives; and
(c) any renoval of the registration of those equity
derivatives to a register of holders of equity

derivatives other than thea register maintained in

Hong Kong—egister,

are voi d.
(4) \Where equity derivatives are subject to the restrictions

of subsection (3), any agreenent to —

(a) transfer or assign —

(i) those equity derivatives; or
(ii) any rights under those equity
derivatives; or

(b) exercise any rights under those equity derivatives,

is void (except an agreenment to sell those equity derivatives on

t he maki ng of an order under section 360(4)).

359. O fences for attenpted evasion of restrictions
(1) A person who -
(a) exercises or purports to exercise any right to

di spose of -

194 Technical amendment for darity.
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(i) any shares or equity derivatives—which-
his | Ledge. : I . bei
subject to the restrictions under this
Bivision; or
(i) any right to be issued with any—such
shares or any right under any-such equity
derivatives;—or,

knowi ng that such shares or equity derivatives are,

for the tinme being, subject to the restrictions

under this Division:*® or

(b) having an interest in any-sueh shares or equity

derivatives _which, to his know edge, are for the

time being subject to the restrictions under the

Di vi sion*®®, or being entitled to any right to be
issued with other shares or under other equity
derivatives in right of them enters into any
agreenent which is void under section 358(2) or
(4),
commts an offence and is liable on conviction to a fine at |evel
3 and to inprisonnent for 6 nonths.
(2 1t -
(a) any shares in a corporation are registered as

transferred;

1% | n responseto Members comment, we haveamended clause 359(1) to makeclear that the* knowledge’

element specified in clause 359(1)(a)(i) would ly to clause 359(1) (a)(ii).

1% T echnical amendment to makeclear that the “ knowledge’ element would apply.
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any shares in a corporation are issued;
any shares in a corporation are cancelled; or
the registration of any shares in a corporation is
renmoved to a register of nenbers other than the

Hong Kong regi ster,

in contravention of the restrictions under this Division, the

corporation and every officer of it who is in default commt an

of fence and each is liable on conviction to a fine at |level 3 and

to inprisonnment for 6 nonths.

(3)

| f

(a)

(b)

(c)

any equity derivatives, or any rights under any
equity derivatives, are registered as transferred
or assi gned;

any rights under any equity derivatives are

regi stered as having been exercised; or

the registration of any equity derivatives is
renoved to a register of holders of equity

derivatives other than—the_a register maintained in

Hong Kong—+egi-ster, ¥

in contravention of the restrictions under this Division, the

corporation maintaining such register and every officer of it who

is in default commt an offence and each is |iable on conviction

to a fine at

level 3 and to inprisonnent for 6 nonths.

197 T echnical amendment for clarity.
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360. Rel axation and renoval of restrictions

(1) Were shares or equity derivatives are by order nade
subject to the restrictions under this Division, application may
be made to the Court of First Instance (in any case) or the
Fi nancial Secretary (if the order applying the restrictions was
made by the Financial Secretary under section 319357B or
355357C) %% for an order directing that the shares or equity
derivatives (as the case nmay be) shall cease to be so subject.

(2) If the order applying the restrictions was nmade -

(a) by the Court of First Instance under section

325357A or subsection (14)(a)*® the application

under subsection (1) may be nmade by any person
aggrieved or by the corporation concerned; or

(b) by the Financial Secretary under section 319357B or
355357C, 28 the application under subsection (1) may
be made by any person aggrieved.

(3) The Financial Secretary has a right to be heard, and to
call evidence, at the hearing of the application to the Court of
First Instance under subsection (1).

(4) Subject to this section, an order of the Court of First
| nstance or the Financial Secretary directing that shares or
equity derivatives (as the case may be) shall cease to be subject
to the restrictions may be nmade only if -

(a) the Court of First Instance or the Financial

Secretary (as the case may be) is satisfied that -

1% Consequential amendmentstocorrect the referenceto clause numbers.
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(1) all relevant facts about the interests in
the shares or equity derivatives have
been di scl osed to the corporation
concerned or an inspector (as the case
may be); and
(ii1) no unfair advantage has accrued to any
person as a result of the earlier failure
to make that disclosure; or
(b) the shares or equity derivatives are to be sold and
the Court of First Instance (in any case) or the
Fi nanci al Secretary (if the order applying the
restrictions was nmade by the Financial Secretary
under section 3149357B or 355357C) 1% approves the
sal e.
(5) \Were shares or equity derivatives are by order nade
subject to the restrictions under this Division, the Court of
First Instance nay on application order that the shares or equity
derivatives shall be sold, subject to the Court's approval as to

the sale, and may further order*alse—direct that the shares or

equity derivatives shall cease to be subject to the restrictions.

(6) An application to the Court of First Instance under

subsection (5) may be nade -

199 Technical amendment for clarity.
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(a) by the Financial Secretary (unless the restrictions
were inposed by court order under section 325357A

or _subsection (14)(a)); or

(b) by the corporation concerned.

(7) The Financial Secretary has a right to be heard, and to
call evidence, at the hearing of the application under subsection
(5).

(8) \Where an order has been made under subsection (5), the
Court of First Instance may on application make such further order
relating to the sale of the shares or equity derivatives as it
consi ders appropri ate.

(9) An application to the Court of First Instance under
subsection (8) may be nade -

(a) by the Financial Secretary (unless the restrictions

were i nposed by court order under section 325357A

or _subsection (14)(a))®

(b) by the corporation concerned;

(c) by the person appointed by, or in pursuance of, the
order to effect the sale; or

(d) by any person interested in the shares or equity
derivati ves.

(10) The Financial Secretary has a right to be heard, and to
call evidence, at the hearing of the application under subsection
(8).

(11) Where equity derivatives are by order made subject to
the restrictions under this Division, the Court of First Instance

may on application order that rights under the equity derivatives
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shal | be exercised, subject to the Court's approval as to the
manner in which, and the tinme at which, those rights are to be

exerci sed, and may also—directfurther order! that the equity

derivatives shall cease to be subject to the restrictions.

(12) An application to the Court of First |Instance under
subsection (11) nmay be nade -
(a) by the Financial Secretary (unless the restrictions
wer e i nposed by court order under section 325357A

or _subsection (14)(a)*);

(b) by the corporation concerned; or
(c) by any person interested in the equity derivatives.
(13) The Financial Secretary has a right to be heard, and to
call evidence, at the hearing of the application under subsection
(11).
(14) VWere an order has been nmade under subsection (11), the

Court of First Instance may alse—di+rectfurther order,? in the

case of the exercise of a right under the equity derivatives to
call for delivery of shares, or to require another person to take
delivery of shares, that the shares due to be delivered on the
exercise of the right shall, upon delivery, be -

(a) subject to the restrictions under this Division; or

(b) sold.

(15) In this section, "the corporation concerned" ( ) —
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(a) inrelation to shares in a corporation that are
subject to the restrictions under this Division,
means that corporation; or
(b) inrelation to equity derivatives that are subject
to the restrictions under this Division, where the
underlying shares of those equity derivatives are

shares in a corporation, neans that corporation.

361. Further provisions on sale by court
order of restricted shares, etc.

(1) Subject to subsection (2), where shares or equity
derivatives are sold in pursuance of an order of the Court of

First Instance, or with the approval of the Court of First

201

| nstance or the Financial Secretary, under section 360, the

proceeds of the sale, less the costs of the sale, shall be paid
into court.

(2) \Where a right under equity derivatives is exercised in
pursuance of an order of the Court of First |Instance under section
360(11) and -

(a) an ampunt is received on settlenent of the equity
derivatives, the proceeds, |less the costs incurred

in exercising the right; or

20 T echnical amendment for clarity.

201 Technical amendment such that clause 361 would appl y to a sale* approved” by thecourt or the Financial

Secretary under section 360(4) or (5) and not simply a sale” ordered” under section 360.
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(b) shares are sold in pursuance of an order of the
Court of First Instance under section 360(14)(b),
the proceeds of the sale, |less the costs of the
sale and the costs incurred in exercising the
right,

shal |l be paid into court.

(3) Any person who had an interest in the shares or equity
derivatives fromwhich the proceeds, which have been paid into
court under subsection (1) or (2), were derived may apply to the
Court of First Instance for an order that the whole or part of
t hose proceeds be paid to him

(4) The Financial Secretary has a right to be heard, and to
call evidence, at the hearing of an application under subsection
(3).

(5) The Court of First Instance may on application under
subsection (3) -

(a) if it is satisfied that —

(i) the applicant was interested in the
shares or equity derivatives at the tine
of the sale or (in the case of the
exercise of any right under equity
derivatives) at the tine of the exercise
of the right, and no other person had an
interest in the shares or equity

derivatives at that tine; and
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(ii) all relevant facts about the applicant's
interests in the shares or equity
derivatives have been disclosed to the
corporation concerned or an inspector (as
the case may be),
order the paynent to the applicant, subject to
subsection (6), of the whole of the proceeds,
together with any interest thereon;
if it is satisfied that —

(i) the applicant was interested in the
shares or equity derivatives at the tine
of the sale or (in the case of the
exercise of any right under equity
derivatives) at the tine of the exercise
of the right, and another person also had
an interest in the shares or equity
derivatives at that tinme; and

(ii) all relevant facts about the applicant's
interests in the shares or equity
derivatives have been disclosed to the
corporation concerned or an inspector (as
the case may be) by the applicant,

order the paynent to the applicant, subject to
subsection (6), of such part of the proceeds as is
equal to the proportion which the value of the
applicant's interests in the shares or equity

derivatives bears to the total value of the shares
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or equity derivatives, together with any interest
t hereon; or
(c) make such other order as it considers appropriate.
(6) On nmaking an order under subsection (5) or section

360(5), (8),—er (11)_or (14)(b)?*? the Court of First Instance may

further order that the costs of the applicant, and the costs of
the Financial Secretary (where appropriate), be paid out of the

pr oceeds.

Di vision 13 — M scel | aneous

362. Liability of nenbers for offences by corporations
Where the affairs of a corporation are nanaged by its

menbers, section 378(1) applies in relation to the acts and

defaults of a menber in connection with his functions of

managenent as if he were a director of the corporation.

362. Method of giving notification
and delivering report

Not wi t hst andi ng section 386, any notification, requirenent

er—report or other docunent (however described)*®requiredunder

292 T echnical amendment for consistency.

23 Thereisno provision in Part XV for giving notice to corporations that are shareholders. The proposed amendments

to clause 363 would permit notices to be given to overseas individuals and corporations (whether listed or not) as well
asindividuals and corporations (whether listed or not) resident in Hong Kong. Member s consider ed the amendment
and did not propose further changesat the Bills Committee meeting on 12 October 2001,
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any—provisionofthisPart to be, or required to be, given,—er

delivered, issued or sent-shall for theall purposes_of this Part

shall be regarded as duly given,—e+ delivered, issued or sent-enly

if -

(a) in the case of a H-sted-corporation, it is —

(i)

(i)

(iii)

(iv)

(v)

left at, or sent by post to, the

regi stered office, or the |last known

princi pal place of business, of the

H-sted corporation;

sent by facsimle transm ssion to the
facsimle nunber of thetisted

cor poration;

sent by electronic mail transmi ssion to
the electronic mail address of thetisted
corporation; or

sent by such other nethod as is
prescribed by rul es made under section

384;

(b) in the case of the relevant exchange conpany, it

is —



(i)
(i)
(iii)
(iv)
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left at, or sent by post to, the
regi stered office of the rel evant
exchange conpany;
sent by facsimle transm ssion to the
facsimle nunber of the rel evant exchange
conpany;
sent by electronic mail transm ssion to
the electronic mail address of the
rel evant exchange conpany; or
sent by such other nethod as is
prescribed by rul es made under section

384:

(c) in the case of the Comm ssion, it is —

(i)
(i)
(iii)
(iv)

left at, or sent by post to, the

regi stered office of the Comm ssion;
sent by facsimle transmssion to the
facsimle nunber of the Conmm ssion;

sent by electronic mail transm ssion to
the electronic mail address of the

Comm ssi on; or

sent by such other nethod as is
prescribed by rul es made under section

384;

(d) in the case of the Monetary Authority, it is —

(i)

left at, or sent by post to, the
registered office of the Mnetary

Aut hori ty;
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(ii) sent by facsimle transm ssion to the
facsimle nunber of the Mnetary
Aut hori ty;

(iii) sent by electronic mail transmi ssion to
the electronic mail address of the
Monetary Authority; or

(iv) sent by such other nethod as is
prescribed by rul es made under section
384; or
(e) in any other case, it is sent in the manner (as

appropriate) specified in section 386.

364. Form of registers and indices

(1) Any register or index required by this Part to be kept
by a corporation may be kept either by meking entries in a bound
book or by recording the matters in question in any other nmanner.

(2) For the purposes of subsection (1), the corporation may
record the matters in question otherwise than in a legible formso
long as the recording is capable of being reproduced in a |egible
form

(3) If any register or index required by this Part to be
kept by a corporation is kept by the corporation by recording the
matters in question otherwise than in a legible form any duty
i nposed on the corporation by this Part to allow inspection of, or
to furnish a copy of, the register or index or any part of it

shall be deened to be a duty to allow inspection of, or to
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furnish, a reproduction of the recording or of the relevant part
of it in alegible form

(4) If any such register or index is not kept by making
entries in a bound book, but by sone other neans, adequate
precautions shall be taken for guardi ng agai nst falsification and
facilitating its discovery.

(5) |If default is made in conplying with subsection (4), the
corporation concerned and every officer of it who is in default
commt an offence and each is liable on conviction to a fine at
level 1 and, in the case of a continuing offence, to a further

fine of $200 for every day during which the of fence conti nues.

365. Regul ations by Chief Executive in Counci
(1) The Chief Executive in Council may make regulations to -
(a) prescribe anything required or permtted by any
provision of this Part to be prescribed by
regul ati ons;
(b) provide for exclusions fromthe requirenment to give
notification under any provision of this Part;
(c) provide for any other matters for the better
carrying out of the objects and purposes of this
Part .
(2) Wthout limting the generality of the regulations which
may be made under subsection (1), such regul ations may include any
savings, transitional, incidental, supplenental, evidential and

consequential provisions (whether involving the provisions of any



Page 230
principal legislation or provisions of any subsidiary

| egi sl ation).

365A Rul es by Conmi ssi on

204(1) The Conmmi ssion may, subject to subsections (3) and (4),

make rules which are not inconsistent with regul ati ons made by the

Chi ef Executive in Council under section 365, to -

(a) prescribe interests and short positions in shares

conprised in the relevant share capital of a |listed

corporation, that are or are to be dealt with

pursuant to the provisions of a securities

borrowi ng and | endi ng agreenent, to be disregarded

for the purposes of section 314 subject to such

conditions as may be specified in the rules;

(b) prescribe circunstances of change in the nature of

interests for the purposes of section 304(11):

(c) provide for exclusions, subject to such conditions

as may be specified in the rules, fromthe

requirenent to give notification under any

provision of this Part in respect of interests, or

short positions, in shares conmprised in the

rel evant share capital of a listed corporation that

are or are to be dealt with pursuant to the

29 This new clause would enable the SFC to make rulesin relation to SBL transactions as explained in Annex 2.

Member s consider ed theamendment and did not proposefurther changesat the Bills Committee meeting on 12
October 2001.



Page 231

provisions of a securities borrow ng and | ending

agr eenent .
(2) -2*

(3) Were the Conm ssion proposes to make rul es under

subsection (1), it shall prepare and publish a draft of the rules,

in such manner as it considers appropriate, for the purpose of

inviting representations on the rules by the public.

(4) After a draft of the rules which the Comm sSSion proposes

to make under subsection (1) is published under subsection (3),

the Conm ssion may, after consultation with the Financi al

Secretary, nodify the rules, taking into consideration any

representation on the rules received as a result of the

publication, in such manner as it considers appropriate, for the

pur pose of having the rules nmade under subsection (1).

2

%S we propose deleting clause 365A(2) because the point on saving and transitional provisionsis alr eady
covered by clause384A (8)(e) (i.e. clause 384(10)(e) of the Blue Bill).




Annex 1

Intra-group transactions and chain holding of whaolly-owned subsidiaries

Background

Clause 304(9) is intended to establish an exemption for intra-group transactions on the basis that
disclosure of transfers within a wholly owned group of companies is of limited value to investors.
However, there are concerns over detailed drafting of the exemption. A related issue for groups of
companies also arises from the provisions of clause 307(2) which requires several members of a chain
of companies (if each company owns one third or more of voting power over the next company in the
chain) to give a separate notification. We accept market comment that such companies should be
permitted to file a single notification as there is little value to investors in seeing duplicate
notifications.

The Proposal

To address these points we propose that a wholly owned subsidiary of a holding company (both
defined in Schedule 1) should have no reporting obligations (for transaction with other group
companies or outside the group) provided the holding company complies with its duties under clause
307(2), which requires a holding company to aggregate al interests of its wholly owned subsidiaries
(amongst others). This effectively places the disclosure obligations for the group on the holding
company. Investors will be able to see the interests in shares controlled by a group of companies
whilst minimising the disclosure burden.

To ensure that only the ultimate holding company has to make a disclosure (and not each link in the
chain of companies) we have used the term “qualifying corporation”, which is defined in clause
304(10).

A qualifying corporation whose interest in shares is not aggregated with that of the holding company
(i.e. under clause 307(5)) will not qualify for the exemption. If the qualifying corporation leaves the
group (ceases to be controlled by the holding company) the holding company will cease to be
interested in shares of the qualifying corporation under clause 304(6). The qualifying corporation will
also be taken to have acquired an interest in those shares under clause 304(10A). This will prompt a
disclosure by the holding company and by the qualifying corporation.

Members considered this paper and did not propose further changes at the Bills Committee
meeting on 12 October 2001.



Annex 2

Exemption on Stock Borrowing and L ending

Background and Proposal

Clause 304(11)(iii) was intended to provide an exemption for certain stock borrowing and lending
(" SBL") transactions. We accept market comment that a broader exemption is required. In view of
the complexity of SBL and similar transactions, the Commission established a Working Group in April
2001 to consider how the reporting obligations might be limited. The consensus of the Working Group
is that the Commission should be given limited powers to make rules establishing a simplified
disclosure regime in relation to certain SBL transactions — rather than incorporating these provisionsin
the primary legidation. The enabling provision for these rulesis proposed as a new Clause 365A.

The simplified disclosure regime

With the assistance of the Working Group we are in the course of finalising draft Rules establishing a
scheme that will limit the disclosure obligations of key players in the stock borrowing and lending
market whilst providing investors with sufficient information regarding the amount of stock available
for lending. It is proposed that the Rules will establish asimplified disclosure regime for —

“institutional investors” - the managers of local or overseas collective investment schemes or
pension funds and local or overseas insurance companies,

“approved lending agents” - custodians or lending agents that are approved by the Commission;
and

“regulated persons” - local brokers and overseas brokersin approved jurisdictions.

Institutional investors and their approved lending agents, who make a disclosure when shares are
authorised to be lent, and cease to be authorised to be lent, are to be relieved of the duty of disclosing
any subsequent lending and return of those shares.

Interests in shares of regulated persons that merely act as a conduit (i.e. regulated persons who borrow
and on-lend the shares within 5 business days) are to be disregarded.

Persons taking advantage of the ssimplified disclosure regime will have to keep records of the shares
borrowed/lent and returned.

Members considered this paper and did not propose further changes at the Bills Committee
meeting on 12 October 2001.



Annex 3

Defence and Penalty Levels

At the Bills Committee on 12 October 2001, Members expressed concern over the complexity of Part
XV and on the possibility that inadvertent mistakes would lead to prosecution and conviction. Some
Members further commented that clause 319(1) created a strict liability offence and the defences in
clause 319(2) and (3) were insufficient and suggested that a “reasonable excuse defence” should be
added. We accept members comments and have qualified paragraphs (a), (c) and (d) in clause 319(1)
with the words “without reasonable excuse”. We have not added these words to paragraph (b) in view
of the nature of the offence.

Some Members also asked that we consider whether the penalty levels might be adjusted to better
match the severity of the breach. The levels of pendlties stated in Part XV are simply the maximum
penalties that may be imposed, and the court will determine the actual penalty taking into account the
particular facts of each case. We believe there are practical difficulties in covering the wide range of
breaches that could occur. For example, a shareholder may be late in reporting a purchase of shares
but the level of the penaty may depend upon the interaction of severa factors, some of which are
listed out below —

@ the period that they were late;

(b) the number of shares that were involved,

(c) the number of transactions that were not reported;

(d) the circumstances in which the breach came to light (did the shareholder acknowledge the
breach when it was noticed or was it discovered in the course of an investigation);

(e) whether the breach was deliberate (e.g. using a string of nominee companies or so as to avoid
detection of a breach of other regulations such as the Listing Rules or the Code on Takeovers
and Mergers).

As it is difficult to predetermine how the above factors would interact with each other and there could
be numerous other factors, we believe the appropriate level of fine to impose is best left with the courts
to decide on the facts of each case. This is in line with the practice in the existing Securities
(Disclosure of Interest) Ordinance.

26 November 2001



