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Annex 1

PART XI |1

MARKET M SCONDUCT TRI BUNAL

Division 1 - Interpretation

237. Interpretation of Part XlII

(1) In this Part, unless the context otherw se

requires —

"associate" (

(a)

(b)

(c)
(d)

(e)

), inrelation to a person, neans —

t he person's spouse or reputed spouse, any
person cohabiting with the person as a spouse,
the person's brother, sister, parent, step-
parent, child (natural or adopted) or step-
chi l d;

any corporation of which the person is a

di rector;

any enpl oyee or partner of the person;

where the person is a corporation, each of its
directors and its related corporations and each
director or enployee of any of its related

cor por ati ons;

wthout Iimting the circunstances in which
par agraphs (a) to (d) apply, in circunstances
concerning the securities of or other interest
in a corporation, or rights arising out of the

hol di ng of such securities or such interest,



"controller" (

person —

(a)

(b)

any ot her person with whomthe person has an
agreenent or arrangenment —

(i) wth respect to the acquisition,
hol di ng or disposal of such
securities or such interest; or

(ii) under which they undertake to act
together in exercising their voting
power at general neetings of the
cor poration;

), inrelation to a corporation, nmeans any

i n accordance with whose directions or
instructions the directors of the corporation
or of another corporation of which it is a
subsidiary are accustonmed or obliged to act; or
who, either alone or with any of his
associates, is entitled to exercise or control
the exercise of nore than 33% of the voting
power at general neetings of the corporation or
of another corporation of which it is a

subsi di ary;

"I nsider dealing" ( ) neans insider dealing within the

meani ng of section 261;



"judge" ( ) neans -

(a) a judge or a deputy judge of the Court of First
| nst ance;

(b) a former Justice of Appeal of the Court of
Appeal ;

(c) a forner judge or a forner deputy judge of the
Court of First Instance;

"mar ket m sconduct” ( ) neans -

(a) insider dealing;

(b) false trading within the nmeaning of section
265;

(c) pricerigging within the nmeaning of section
266,

(d) disclosure of information about prohibited
transactions wthin the neaning of section 267,

(e) disclosure of false or msleading information
i nduci ng transactions wthin the neani ng of
section 268; or

(f) stock market manipulation within the neani ng of

secti on 269,

and includes attenpting to engage in, or assisting,

counsel ling or procuring another person to engage in, any

of the conduct referred to in paragraphs (a) to (f);



"Presenting Oficer" ( ), in relation to any proceedi ngs

instituted under section 244, nmeans the person appointed
under section 243(4) to conduct the proceedi ngs;

"rel evant overseas market" ( ) —

(a) inrelation to securities, nmeans a stock market
out si de Hong Kong; or

(b) in relation to futures contracts, neans a
futures market outside Hong Kong;

"rel evant recogni zed market" ( ) —

(a) inrelation to securities, nmeans a recogni zed
stock market; or

(b) in relation to futures contracts, neans a
recogni zed futures market;

“Tribunal " ( ) means the Market M sconduct Tri bunal

establ i shed by section 243.
(2) In this subsection and sections 238 to 241 and
Division 4, unless the context otherw se requires -

"derivatives" ( ), inrelation to |listed securities,

neans -
(a) rights, options or interests (whether described
as units or otherwise) in, or in respect of,
the listed securities;
(b) contracts, the purpose or pretended purpose of
which is to secure or increase a profit or

avoid or reduce a loss, wholly or partly by



(c)

(d)

reference to the price or value, or a change in
the price or value, of -
(i) the listed securities; or
(ii) any rights, options or interests
referred to in paragraph (a);
rights, options or interests (whether described
as units or otherwise) in, or in respect of —
(i) any rights, options or interests
referred to in paragraph (a); or
(i1i) any contracts referred to in
par agraph (b);
instrunments or other docunents creating,
acknow edgi ng or evidencing any rights, options
or interests or any contracts referred to in
par agraph (a), (b) or (c), including
certificates of interest or participation in,
tenporary or interimcertificates for, receipts
(i ncluding depositary receipts) in respect of,
or warrants to subscribe for or purchase -
(i) the listed securities; or
(i) the rights, options or interests or

the contracts,

whet her or not the derivatives are |isted and regardl ess

of who i ssued or nade them



isted" ( ) neans |isted on a recogni zed stock market, and

for the purposes of this definition, securities shal

continue to be regarded as listed during a period of

suspension of dealings in those securities on the

recogni zed stock market:;

"I'isted corporation" ( ) nmeans a corporation which has

i ssued securities that are, at the tine of any insider
dealing in relation to the corporation, |isted;

"listed securities" ( ) nmeans —

(a) securities which, at the tinme of any insider
dealing in relation to a corporation, have been
i ssued by the corporation and are |isted,;

(b) securities which, at the tinme of any insider
dealing in relation to a corporation, have been
i ssued by the corporation and are not |isted,
but which, at that time, it is reasonably
foreseeable will be and which, in fact, are
subsequently |isted;

(c) securities which, at the tinme of any insider
dealing in relation to a corporation, have not
been i ssued by the corporation and are not

listed, but which, at that tine, it is

Dealing) Ordinance (SIDO).




reasonably foreseeable will be and which, in

fact, are subsequently so issued and |isted;

"relevant information" ( ), inrelation to a corporation,

means specific information about -

(a)
(b)
(c)

t he corporation;
a sharehol der or officer of the corporation; or
the |isted securities of the corporation or

their derivatives,

which is not generally known to the persons who are

accustoned or would be likely to deal in the listed

securities of the corporation but which would if it were

generally known to thembe likely to materially affect

the price of the listed securities;

"securities"

(a)

(b)

(

) neans -

shares, stocks, debentures, |oan stocks, funds,
bonds or notes of, or issued by, or which it is
reasonably foreseeable will be issued by, a
body, whet her incorporated or unincorporated,

or a governnent or nunicipal governnment

aut hority;

rights, options or interests (whether described
as units or otherwise) in, or in respect of,
such shares, stocks, debentures, |oan stocks,

f unds, bonds or notes;



(c) wcertificates of interest or participation in,
tenporary or interimcertificates for, receipts
for, or warrants to subscribe for or purchase,
such shares, stocks, debentures, |oan stocks,
funds, bonds or notes;

(d) interests, rights or property, whether in the
formof an instrunent or otherw se, conmonly
known as securities;

(e) interests, rights or property, whether in the
formof an instrunent or otherw se, prescribed
by notice under section 379 as being regarded
as securities in accordance with the terns of
t he noti ce.

(3) For the purposes of the definition of "controller"
in subsection (1), where a person is entitled to exercise or
control the exercise of nore than 33% of the voting power at
general neetings of a corporation and the corporation is
entitled to exercise or control the exercise of any of the
voting power at general neetings of another corporation ("the
effective voting power"), then the effective voting power at
general neetings of the other corporation shall be regarded as
exerci sabl e by the person.

(4) For the purposes of this Part, a person shall not be
regarded as a person in accordance with whose directions or
instructions the directors of a corporation are accustoned or

obliged to act by reason only that the directors of the

8



corporation act on advice given by himin a professional

capacity.

238. Interest in securities (insider dealing)
For the purposes of sections 237(2) and 239 to 241 and
Division 4, a reference to an interest in securities shall be

construed as including an interest of any kind whatsoever? in

the securities, and for that purpose any restraint or
restriction to which the exercise of a right attached to the

i nterest may be subject shall be disregarded.

239. Connected with a corporation
(i nsider dealing)

(1) For the purposes of Division 4, a person shall be
regarded as connected with a corporation if, being an
i ndi vi dual -
(a) he is a director or enployee of the corporation
or a related corporation of the corporation;
(b) he is a substantial sharehol der of the
corporation or a related corporation of the
cor porati on;
(c) he occupies a position which nmay reasonably be

expected to give himaccess to rel evant

Techni cal anendnent for consistency with clause 313. Members considered the

amendment and did not propose further changes at the Bills Committee meeting on
19 September 2001.




information in relation to the corporation by
reason of -

(1) a professional or business
rel ati onshi p existing between —

(A hinself, or his enployer, or a
corporation of which he is a
director, or a firmof which he
is a partner; and

(B) the corporation, a rel ated
corporation of the corporation,
or an officer or substanti al
shar ehol der of either
corporation; or

(i) his being a director, enployee or
partner of a substantial sharehol der
of the corporation or a rel ated
corporation of the corporation;

(d) he has access to relevant information in
relation to the corporation and -

(1) he has such access by reason of his
being in such a position that he
woul d be regarded as connected with
anot her corporation by virtue of
paragraph (a), (b) or (c); and

(iit) the relevant information relates to a

transaction (actual or contenpl ated)

10



i nvol vi ng both those corporations or
i nvol ving one of themand the |isted
securities of the other or their
derivatives, or to the fact that the
transaction is no | onger
cont enpl at ed; or
(e) he was, at any tine within the 6 nonths
preceding any insider dealing in relation to
the corporation, a person who would be regarded
as connected with the corporation by virtue of
paragraph (a), (b), (c) or (d).

(2) For the purposes of Division 4, a corporation shal
be regarded as a person connected wth another corporation so
long as any of its directors or enployees is a person who
woul d be regarded as connected with that other corporation by
virtue of subsection (1).

(3) In subsection (1), notw thstanding any ot her

provi sions of this Odinance, "substantial sharehol der” (

), inrelation to a corporation, nmeans a person who has an
i nterest of—any—kind® in the relevant share capital of the
corporation, the nomnal value of which is equal to or nore

than 5% of the nom nal value of the relevant share capital of

t he corporation.

8  Technical anendnent in the light of clause 238. Members considered the

amendment and did not propose further changes at the Bills Committee meeting on

19 September 2001.
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240. Connected with a corporation — possession

of relevant information obtained in

privileged capacity (insider

deal i ng)

(1) For the purposes of Division 4, where a public
officer or a specified person in that capacity receives
relevant information in relation to a corporation, he shall be
regarded as a person connected with the corporation.

(2) In subsection (1), a reference to a specified person
means a person who is —

(a) a nenber of the Executive Council;

(b) a nenber of the Legislative Council;

(c) a nenber of a board, conm ssion, conmttee or
ot her body appointed by or on behalf of the
Chi ef Executive or the Chief Executive in
Counci | under an O di nance;

(d) an officer or enployee of a recogni zed exchange
conpany, a recogni zed cl earing house or a
recogni zed exchange controller;

(e) an exchange participant;

(f) an officer or enployee of an exchange
partici pant;

(g) an officer or enployee of a body corporate

i ncorporated by an O di nance; or

12



(h) an officer or enployee of a body corporate
specified by the Financial Secretary under
subsection (3),
whet her, in the case of paragraph (a), (b), (c), (d), (f), (9)
or (h), the person is such a nenber, officer or enployee (as
the case may be) on a tenporary or permanent basis, and
whet her he is paid or unpaid.
(3) The Financial Secretary nmay, by notice published in
the Gazette, specify any body corporate for the purposes of

subsection (2)(h).

241. Dealing in listed securities or their
derivatives (insider dealing)

For the purposes of section 237(2) and Division 4, a
person shall be regarded as dealing in listed securities or
their derivatives if, whether as principal or agent, he sells,
pur chases, exchanges or subscribes for, or agrees to sell,
pur chase, exchange or subscribe for, any listed securities or
their derivatives or acquires or disposes of, or agrees to
acquire or dispose of, the right to sell, purchase, exchange

or subscribe for, any listed securities or their derivatives.

242. Interest in securities and benefici al
ownership, etc. (market m sconduct
ot her than insider dealing)
(1) For the purposes of Division 5 a person shall be

regarded as having an interest in securities if he has

13



authority, whether formal or informal and whether express or

inplied, to dispose of or to exercise control over the
di sposal of the securities or, in the case of options in
respect of the securities, to exercise the options.
(2) It is imuaterial that the authority of a person
referred to in subsection (1) -
(a) 1is, or is capable of being made, subject to
restraint or restriction; or

(b) is exercisable jointly with another person.

(3) A person shall be regarded as having the authority

referred to in subsection (1) where a corporation has the
authority referred to in that subsection and —
(a) the corporationis, or its directors are,

accustoned or under an obligation, whether

formal or informal, to act in accordance with

the directions or instructions of the person in

relation to the securities in question; or
(b) the person, or an associate of the person,
controll er of the corporation.
(4) \Were a person —
(a) has entered into a contract to purchase

securities;

(b) has aright to have securities transferred to

himor to his order whether the right is

exercisable presently or in the future and

14



whet her on the fulfilment of a condition or
not; or
(c) has the right to acquire securities, or an
interest in securities, under an option,
whet her the right is exercisable presently or
in the future and whether on the fulfilnent of
a condition or not,
t he person shall, to the extent to which he could do so on
conpleting the contract, enforcing the right or exercising the
option, be regarded as having the authority referred to in
subsection (1).

(5) \Where securities are subject to a trust, and a
person who is not a trustee in those securities has an
interest in those securities by virtue of subsection (4)(b),
the interest of a trustee in those securities shall be
di sregarded for the purpose of determ ning whether the person
has an interest in securities for the purposes of D vision 5.

(6) The Comm ssion may nmeke rules to prescribe that an
interest, being an interest of a person or of the persons
included in a class of persons, shall be disregarded for the
pur pose of determ ning whether the person or the persons has
or have an interest in securities for the purposes of Division
5.

(7) For the purposes of Division 5 a sale or purchase
of securities does not involve a change in their beneficial

ownership if a person who had an interest in the securities

15



before the sale or purchase, or an associate of the person,

has an interest in the securities after the sale or purchase.

Division 2 - Murket M sconduct Tri bunal

243. Market M sconduct Tri bunal
(1) There is established a Tribunal to be known as the
Mar ket M sconduct Tribunal which shall have jurisdiction to
hear and determi ne in accordance with this Part and Schedul e 8
any question or issue arising out of or in connection with the
proceedi ngs instituted under section 244.
(2) Subject as otherwi se provided in this Part or in
Schedul e 8, the Tribunal -
(a) shall consist of a chairman and 2 ot her
menbers; and
(b) shall be presided over by the chairnman who
shall sit wth the 2 other nenbers.
(3) The chairman of the Tribunal shall be a judge and
the 2 ot her2* menbers of the Tribunal shall not be public
of ficers.
(4) The Secretary for Justice shall, in respect of any

proceedi ngs instituted under section 244, appoint a person as

Techni cal anendnent for greater clarity. This is consistent with the
anendnent made to cl ause 210 (See Annex A to Paper No. CE10/01 issued to
Menbers on 31 Jul 2001) . Members considered the amendment and did not propose
further changesat the Bills Committee meeting on 21 September 2001.
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the Presenting O ficer to conduct the proceedi ngs, and may
appoi nt one or nore persons to assist the Presenting Oficer.
(5 A Presenting Oficer shall be a legal officer,a®
counsel ora2 solicitor.
(6) Schedule 8 shall have effect in relation to the

appoi nt ment of nenbers and tenmperaryrepl acenent® nenbers of the

Tri bunal, the appointnment and the role of Presenting Oficers
and of persons appointed to assist Presenting Oficers, and to
t he proceedings and sittings of, and procedural and ot her
matters concerning, the Tribunal.

(7) The Tribunal may, where the Chief Executive
considers appropriate, be divided into 2 or nore divisions,
wher eupon the provisions of this or any other O dinance shal
apply, subject to necessary nodifications, to each division of

the Tribunal (including appointnent of the chairman and other

menbers of such division and all matters concerning such

division)’ as they apply to the Tribunal.

(8 There may be paid to —

5 Technical anendnent. Members considered the amendment and did not propose further

changes at the Bills Committee meeting on 21 September 2001.

® __ Technical amendment consequentid upon the renaming of “temporary members’ to “replacement
members’ in Schedule 8 in response to comments made by M ember s at the Bills Committee meeting

on 19 September 2001.

” Technical anmendnent to clarify that all the provisions governing the MV

in Part Xl Il and Schedule 8 apply to a division of the MMI nutatis
nut andi S. In response to comments from Bills Committee M embers on clause 210(5) in Part X1,

we have also made similar technical amendment in this clause to clarify that the creation of a new
tribunal division also entailsthe appointment of a chairman and two membersto the division.
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(a) a nenber of the Tribunal (other than the
chairman of the Tribunal who is a judge within
t he nmeani ng of paragraph (a) of the definition
of "judge" in section 237(1));

(b) a Presenting Oficer (other than a Presenting
Oficer who is a legal officer);

(c) any person appointed to assist a Presenting
O ficer (other than any such person who is a
| egal officer or a public officer),

such anount, as a fee for his services, as the Financial
Secretary considers appropriate, and that amount shall be a
charge on the general revenue.

(9) \Where a person who is a judge within the neaning of
paragraph (a) of the definition of "judge" in section 237(1)
i s appointed as the chairman of the Tribunal, neither the
appoi ntment nor the service or renoval of the person as the
chai rman affects -

(a) the tenure of office of, and the exercise of
powers by, the person as a judge within the
meani ng of that paragraph;

(b) the person's rank, title, status, precedence,
salary or other rights or privileges as a
hol der of that office;

(c) the ternms and conditions to which the person is

subj ect as a hol der of that office.

18



244. WNMar ket m sconduct proceedi ngs
(1) If it appears to the Financial Secretary, whether or
not follow ng any report by the Conm ssion under subsection

(8) or any notification® by the Secretary for Justice under

subsection (9), that market m sconduct has or may have taken
pl ace, he may institute proceedi ngs before the Tri bunal
concerning the matter.

(2) The Financial Secretary shall institute proceedi ngs
before the Tribunal by givi ngte—the—chairman—of? the Tribunal a
notice in witing which shall contain awitten:®statenment
speci fying such matters as are prescribed in Schedul e 8.

(3) Wthout Iimting the generality of section 243(1),

t he object of the proceedings instituted under subsection (1)
is for the Tribunal to determ ne —
(a) whether any market m sconduct has taken pl ace;
(b) the identity of any person who has engaged in

t he nar ket m sconduct; and

8 Technical amendment in responseto comment from a Bills Committee M ember.

® Technical anmendnent for consistency. See clause 211(1) of the Blue

Bill. We have made minor technical amendments since the Bills Committee meeting on 21

September 2001in responsetoaMember’ sdrafting comment.

1  Technical amendment in response to comment from a Bills Committee Member .

19



(c) the anpbunt of any profit seecured-or
i-ncreasedgai ned' 'or | oss avoi deder—reduced as
a result of the market m sconduct.
_____(4) Subject to subsections (5) and (6), the Tribunal may
identify a person as having engaged in market m sconduct
pursuant to subsection (3)(b) if -
(a) he has perpetrated any conduct which
constitutes the market m sconduct;
(b) notw thstanding that he has not perpetrated any

conduct which constitutes the market m sconduct

(i) the Tribunal identifies another
person which is a corporation as
havi ng engaged i n market m sconduct

pursuant to subsection (3)(b); and

(ii) the market m sconductwas—di+reetly o+
ndi | | N | 12

occurred with the consent or

" On the advice of our legal advisers, we have proposed a technical amendment to revert to the exact
wording in the SIDO for defining the amount of “ profitgained” (and “loss avoided”) to be identified

by the MMT for subsequent disgorgement orders to be made under clause 249(1)(d). This is to
preserve the method for calculating profit gained (and loss avoided) for disgorgement by the MMT,
which has been considered in detail in an Insider Dealing Tribunal (IDT) case before the Court of
Final Appeal. For consistency s sake, we shall propose similar amendmentsto clauses 187(2)(ii) and
189A(2)(ii) in Part I X for the calculation of the ceiling of disciplinary fines as appr opriate.

12 Deletion in_ response to rmarket comment (Hong Kong Society of
Accountants) that the words “directly or indirectly attributable” were
uncertain. Deleting the words will not lead to any person who should be
able to be identified as guilty of market m sconduct no |onger being
able to be identified. Members consdered the amendment and did not propose further
changesat the Bills Committee meeting on 21 September 2001.
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conni vance of - himas an officer of
t he corporation; or
(c) notw thstanding that he has not perpetrated any
conduct which constitutes the narket
m sconduct -
(i) the Tribunal identifies any other
person as havi ng engaged i n market
m sconduct pursuant to subsection
(3)(b); and
(iit) he assisted or connived with that
ot her person in the perpetration of
any conduct which constitutes the
mar ket m sconduct, with the know edge
t hat such conduct constitutes or
m ght constitute market m sconduct.
(5) The Tribunal shall not identify a person as having
engaged in market m sconduct pursuant to subsection (3)(b) if
it is provided under any provision of this Part that the
person shall not by reason of that market m sconduct be
regarded as having engaged in nmarket m sconduct.
(6) The Tribunal shall not identify a person as having
engaged in market m sconduct pursuant to subsection (3)(b)
wi thout first giving the person a reasonable opportunity of
bei ng heard.
(7) Subject to section 253(3), the standard of proof

required to determ ne any question or issue before the

21



Tri bunal shall be that applicable to civil proceedings in a
court of |aw

(8 The Comm ssion may report to the Financial Secretary
t he occurrence of any event which the Comm ssion reasonably

bel i eves or suspects constitutes market m sconduct.

(9) The Secretary for Justice may report—tonotify!3the
Fi nanci al Secretary of** the occurrence of any event which the
Secretary for Justice reasonably believes or suspects
constitutes market m sconduct.

(10) Nothing in subsection (1) prevents the Financi al
Secretary fromreferring any matter to the Secretary for
Justice, if it appears to the Financial Secretary, whether or

not follow ng any report by the Conm ssion under subsection

(8) or any notification'*by the Secretary for Justice under

subsection (9), that an offence under Part XV has or may have

been conmmitted.

245. Powers of Tribuna

(1) Subject to the provisions of Schedule 8 and any
rules made by the Chief Justice under section 260, the
Tribunal, for the purposes of any proceedings instituted under
section 244, may, on its own notion or on the application of

any party before it -

3 Technical amendment in responseto comment from a Bills Committee M ember.

¥ _Technical amendment in responseto comment from a Bills Committee M ember.
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(a) receive and consider any material by way of
oral evidence, witten statenments, docunents or
otherwi se, even if the material would not be
adm ssible in evidence in civil or crimnal
proceedings in a court of |aw

(b) by notice in witing signed by the chairman of
the Tribunal require a person to attend before
it at any sitting relating to the proceedi ngs
and to give evidence and produce any article,
record or docunent in his possession relating
to the subject matter of the proceedi ngs;

(c) administer oat hs—and—-affirmationst’

(d) exam ne or cause to be exam ned on oat hy-
affirmationt or otherw se a person attending
before it and require the person to answer
truthfully any question which the Tribunal
consi ders appropriate for the purposes of the
pr oceedi ngs;

(e) order a witness to provide evidence in a
trut hful manner for the purposes of the

proceedi ngs by affidavit or affirmation;

15 Technical anendment as the Interpretations and General C auses O di hance

(Cap.1) defines “ocath” to include “affirnmations”. This is consistent
with the anendnent made to clause 213(1). (See Annex A to Paper No.
CE10/01 issued to Menbers on 31 July 2001). Members considered the amendment
and did not propose further changesat the Bills Committee meeting on 21 September 2001.
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()

(9)

(h)

(i)

(J)

(k)

order a person not to publish or otherw se
di scl ose any material the Tribunal receives;
prohi bit the publication or disclosure of any

material the Tribunal receives at any'®sitting,

or any'® part of a sitting, which is held in
private;

determ ne the manner in which any nmateri al
referred to in paragraph (a) is received;

stay any of the proceedi ngs on such grounds and
on such terns and conditions as it considers
appropriate having regard to the interests of
justi ce;

determ ne the procedure to be followed in
connection wth the proceedi ngs;

exerci se such other powers or make such ot her
orders as may be necessary for or ancillary to
t he conduct of the proceedi ngs or the carrying

out of its functions.

(2) A person commts an offence if he, w thout

r easonabl e excuse -

(a)

refuses—or1fails to conply with an order

notice, prohibition or requirenent of the

16 Technical amendments for greater clarity. Members considered the amendments

and did not proposefurther changesat the Bills Committee meeting on 21 September 2001.

17 Technical anmendnent for consistency with other similar provisions and

because failing to do sonething covers refusing to do it. This is

consistent with the amendnent made to clause 213(2). (See Annex A to
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Tri bunal made or given under or pursuant to
subsection (1);

(b) disrupts or otherw se m sbehaves during any
sitting of the Tribunal;

(c) having been required by the Tribunal under
subsection (1) to attend before the Tribunal,
| eaves the place where his attendance is so
required wi thout the perm ssion of the
Tri bunal ;

(d) hinders or deters any person from attendi ng
before the Tribunal, giving evidence or
produci ng any article, record or docunment, for
t he purposes of any proceedings instituted
under section 244,

(e) threatens, insults or causes any |loss to be
suffered by any person who has attended before
the Tribunal, on account of such attendance; or

(f) threatens, insults or causes any loss to be
suffered by any nenber of the Tribunal, any
Presenting O ficer or any person assisting a
Presenting O ficer at any tine on account of
the performance of his functions in that

capacity.

Paper No. CE10/01 issued to Menbers on 31 July 2001.) Members considered

the amendment and did not propose further changes at the Bills Committee meeting on
21 September 2001.
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(3) A person who commts an offence under subsection (2)
is liable —
(a) on conviction on indictnent to a fine of
$1, 000, 000 and to inprisonnment for 2 years; or
(b) on sunmary conviction to a fine at |level 6 and
to inprisonnment for 6 nonths.

'$4) A person is not excused from conplving with an

order, notice, prohibition or requirenent of the Tribunal nade

or _given under or pursuant to subsection (1) only on the

ground that to do so might tend to incrimnate the person

246. Further powers of Tri bunal
concer ni ng evi dence

(1) For the purposes of any proceedings instituted under
section 244, the Tribunal may, on its own notion or on the
application of the Presenting Oficer appointed for the
proceedi ngs, authorize the Comm ssion in witing to exercise
any of the powers specified in subsection (2) and to provide
the Tribunal with any of the records, docunents and
informati on obtained as a result of the exercise of the

power s.

8 _The amendment seeks to clarify that the powers under clause 245 override common law privilege
against self-incrimination, i.e. a person is required to comply with an order of the MMT

notwithstanding that doing so might incriminate him. However, by virtue of clause 247, the person is
protected from self-incrimination as all infor mation given beforethe MMT shall not be admissiblein

evidence for subsequent criminal or civil proceedings against the person except in specified
circumstances under clause 247(2) (e.q. perjury) as permitted under relevant human rights

principles. The proposed amendment is modelled upon clauses 172 and 176 in Part VIII, which
Members considered and proposed no further changes at the Bills Committee meeting on
17 July 2001.
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(2) The powers specified for the purposes of subsection
1) are the powers -
( p
(a) to inspect any record or docunent of any person

where t here—are Tribunal has!®reasonabl e

grounds to believe or suspect that the record
or docunment may contain information relevant to
t he proceedi ngs;

(b) to nmake copies or otherw se record details of
any record or docunent referred to in paragraph
(a) and, subject to subsection (3), to take
possession of the record or docunent for the
period (not exceeding 2 days) necessary to do
SO;

(c) torequire any person to give, within a
specified tine, any explanation or particulars
in respect of any record or docunent referred
to in paragraph (a) (including, in so far as
applicable, a description of the circunstances
under which it was prepared or created, details
of all instructions given or received in
connection with it, and an explanation of the
reasons for the nmaking of entries contained in

it or the omssion of entries fromit);

¥ Technical amendment to clearly refer to the“ Tribunal” having the reasonable grounds to believe or
suspect. for consistency with section 18(2)(a) of theSIDO.

27



(d)

(e)

()

to require any person to give, within a
specified tinme, information as to whether or
not there is aton®?®any premises any record or
docunent which may contain information rel evant
to the proceedi ngs, and particulars as to the
prem ses or the record or docunent;

to require that any information, explanation or
particul ars given pursuant to this section be
verified by statutory declaration and to take

t he decl arati on;

to take a statenent from a person whomthe

Tri bunal has reasonabl e grounds to believe or
suspect is able to provide information which is

rel evant for the purposes of the proceedings.

(3) The Comm ssion shall, subject to any reasonabl e

conditions it

i nposes as to security or otherwi se, permt a

person who would be entitled to inspect any record or docunent

had the Comm ssion not taken possession of it under subsection

(2)(b), to inspect it and to nmake copies or otherw se record

details of it at all reasonable tines.

(4) A person shall produce a record or docunent in his

possession to the Conm ssion if the Conm ssion seeks to

29 Techni cal anendnent. Members considered the amendment and did not propose further

changes at the Bills Committee meeting on 21 September 2001.
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i nspect it, or exercise any other powers in respect of it,
under this section.

(5 A person who is required under this section to give
or provide any information, explanation or particulars shall
conply with the requirenent so far as it lies within his power
to do so and shall, if requested, verify the information,
explanation or particulars (as the case nmay be) by statutory
decl arati on.

(6) A person conmts an offence if -

(a) he, without reasonabl e excuse, contravenes

subsection (4) or (5);

(1) in purported conpliance with
subsection (4) or (5), nmakes any
statenment which is false or
msleading in a material particular;
and

(i) knows that, or is reckless as to
whet her, the statenent is fal se or
msleading in a material particular;
(c) he obstructs the Comm ssion in the exercise of
any of its powers under this section; or
(d) he, with intent to conceal, fromthe Tribunal
facts or matters capable of being disclosed by
any record or docunent which is relevant to any

proceedi ngs instituted under section 244,
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destroys, falsifies, conceals or otherw se
di sposes of, or causes or permts the
destruction, falsification, conceal nent or
di sposal of, such record or docunent.
(7) A person who commts an offence under subsection (6)
is liable —

(a) on conviction on indictnent to a fine of
$1, 000, 000 and to inprisonnment for 2 years; or

(b) on sunmary conviction to a fine at |level 6 and
to inprisonnment for 6 nonths.

2t8) A person is not excused from conplying with

subsection (4) or (5) only on the ground that to do so m ght

tend to incrimnate him

247. Use of evidence received for purposes
of market m sconduct proceedi ngs

(1) Notw thstandi ng any other provisions of this
Ordi nance, evidence given by any person at or for the purposes
of any proceedings instituted under section 244 (including any
material, record or docunent received by the Tribunal fromthe
person or produced to the Tribunal by the person under section
245, and any record or docunent or information given,

provi ded, produced or disclosed to the Tribunal by the person

# _The amendment is similar to that made to clause 245(4) and provides expresdy that the relevant
power soverridethe common law privilege against self-incrimination. See Note 18 above.
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under section 246) isshall be??admissible in evidence for al

the purposes of this Part (including any proceedings (civil or

crimnal) instituted under or pursuant to this Part) but,

subj ect to subsections (2)-anrd—{3), ~s—netshall not be?*

adm ssi ble in evidence agai nst that person inafor any other

pur poses in _any? proceedings (civil or criminal) in a court of

| aw brought by or against him

(2) The evidence given by any person at or for the

pur poses of any proceedings instituted under section 244 as

referred to in subsection (1) isshall be?®adnissible in

evi dence agai nst that person +A—

2taa)in civil proceedings instituted under or

pursuant to Part Xl:

22

Techni cal anendnent. Members considered the amendment and did not propose further

23

changes at the Bills Committee meeting on 21 September 2001.

Techni cal anendnent. Members considered the amendment and did not propose further

24

changes at the Bills Committee meeting on 21 September 2001.

This amendment seeks to allow infor mation admitted before the MMT to be admitted before civil

roceedings under Part XI (i.e. for purposes relating to SFAT proceedings). Express reference to
civil proceedingsis necessary because clause 247(1) prohibits infor mation admitted beforethe MM T
to be admitted in all proceedings whether civil or criminal. As MMT proceedings and SFAT
proceedings might concern the same facts (e.g. appeals against SFC disciplinary decisions could be
made by intermediaries or persons connected with them who might have been involved in market

misconduct), evidence admitted beforethe MMT that isrelevant to an SFC decision will be relevant
toan SFAT appeal against that SFC decision.
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2fab)in proceedings instituted under section 296:

(a) in civil proceedings in a court of |aw arising
out of the giving of evidence at or for the
pur poses of the proceedings instituted under
section 244;

(b) in _crimnal proceedings where the person is

charged with an of fence under section

213(2)(a)?% or under Part V of the Crinmes

O di nance (Cap. 200), or for perjury, in
respect of answers given by that person to
questions put to himat or for the purposes of

the proceedi ngs instituted under section 244.

25

Proceedi ngs under clause 296 are identical to proceedi ngs under clause

26

272 ie third party civil proceedings brought for conpensation in
relation to a pecuniary loss resulting from a contravention of the
nmar ket  nmi sconduct provi Si ons. The only difference is the |ocation of
the provision in Part XV rather then Part X 11I. The provisions in
Parts XlIl and XV essentially cover the sane conduct. As such, it is
consistent policy-wise to allow information admtted before the MVI to
be adm ssible in civil proceedings under clause 296. As the proceedi ngs
are civil, this is not contrary to relevant hunman rights protections.

Members considered the amendment and did not propose further changes at the Bills Committee
meeting on 21 September 2001.

As a general rule, information admitted before the MMT cannot be used in criminal or civil

proceedings. There are a few exceptions. This amendment seeks to allow information admitted
before MMT to be admltted beforethe SFAT to facilitate nroof of crimes incidental to SFAT

clause 247(2)(b) Information from MMT proceedings mav be relevant because SFAT and MMT

proceedings may often arise from the same facts (e.q. appealsagainst disciplinary decisions taken by

the SFC to sanction an inter mediary sinvolvement in market misconduct). Theuse of information in
these proceedings will not contravene human rights principles because the infor mation will only be

used to provethat certain information was or was not produced in responseto arequest, rather than
thetruth of that infor mation.

32



248. Privileged information

Nothing in this Part and Schedule 8 requires an
aut hori zed financial institution, acting as the banker or
financi al adviser of a person whose conduct is the subject,
whet her wholly or in part, of any proceedings instituted under
section 244, to disclose information as to the affairs of any

of its custoners other than that person.

27 dause 247(3) was deleted following the discussion in the Bills
Comittee. The deletion of the clause neans that evidence admitted
before the MMI (IDT) is not adm ssible in other proceedings other than
those identified in clauses 247(1) and (2). This is generally
consistent with the policy behind s 19 of the Securities (lInsider
Dealin O di nance (Cap. 395 S(1D . Membersconsidered theamendment and did
not proposefurther changesat the Bills Committee meeting on 21 September 2001.
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249. Orders,

etc. of Tribunal

(1) 7FSubject to subsection (3)2% the Tribunal may at the

concl usi on of any proceedings instituted under section 244

make oner~ or norethan—one~2°of the following orders in respect

of a person identified as having engaged in market m sconduct

pursuant to section 244(3)(b) -

(a)

(b)

an order that the person shall not, w thout the
| eave of the Court of First Instance, be or
continue to be a director, liquidator, or

recei ver or manager of the property or

busi ness, of a listed corporation or any other
speci fied corporation or in any way, whether
directly or indirectly, be concerned or take
part in the managenent of a listed corporation
or any other specified corporation for the
period (not exceeding 5 years) specified in the
order;

an order that the person shall not, wthout the
| eave of the Court of First Instance, in Hong
Kong, directly or indirectly, in any way

acquire, dispose of or otherw se deal in any

28 Technical anendnment to enphasise that the MMI nay only make a punitive

order after

a person who is the subject of the intended order has been

af f orded procedural fairness. Membersconsidered theamendment and did not propose

further changesat the Bills Committee meeting on 21 September 2001,

»® _Technical amendment in responseto a comment of a Bills Committee M ember.
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(c)

(d)

(e)

securities, futures contract or |everaged
forei gn exchange contract, or an interest in
any securities, futures contract, |everaged
forei gn exchange contract or collective

i nvestment schene for the period (not exceeding
5 years) specified in the order;

an order that the person shall not again
perpetrate any conduct which constitutes such
mar ket m sconduct as is specified in the order
(whet her the sanme as the market m sconduct in
guestion or not);

an order that the person pay to the Governnent
an anount not exceedi ng the anount of any
profit secured—or—increasedgai ned™ or | oss

avoi dedor—reduced by the person as a result of
t he market m sconduct in question;

wi t hout prejudice to any power of the Tri bunal
under section 252, an order that the person pay

to the Governnent the sumthe Tri bunal considers

appropriate for the costs®%and expenses

reasonabl y*'incurred by the Governnent, whet her

30 Techni cal

anendnent _to ensure that all costs properly recoverable are

31

recoverabl e. Members considered the amendment and did not propose further changes at the
Bills Committee meeting on 21 September 2001.

Amendment in response to comment of a Bills Committee Member to ensure that a person found

quilty of market misconduct can only be ordered to pay the reasonable costs of the Gover nment
relating to the proceedings or of the SFC sinvestigation.
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(9)

inrelation or incidental to the proceedi ngs or
inrelation or incidental to any investigation
of his conduct or affairs carried out for the
pur poses of the proceedi ngs;

W t hout prejudice to any power of the Tribunal
under section 252, an order that the person pay

to the Conmi ssion the sumthe Tribunal considers

appropriate for the costs®* and expenses

reasonabl y** incurred by the Conmi ssion, whether

inrelation or incidental to any investigation
of his conduct or affairs carried out before the
matter was referred to the Tribunal by the

Fi nancial Secretary or in relation or incidental
to the proceedi ngs;

an order that any body which may take

di sciplinary action against the person as one of
its nenbers be recommended to take disciplinary

action against him

(2) Wen making any order in respect of a person under

subsection (1),

the Tribunal may take into account any conduct

by the person which —

(a)

(b)

previously resulted in the person being
convicted of an offence in Hong Kong;
previously resulted in the person being

identified by the Tribunal as having engaged in
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any market m sconduct pursuant to section
244(3)(b); or
(c) at any tinme before the commencenent of this
Part resulted in the person being identified as
an insider dealer in a determ nation under
section 16(3), or in a witten report prepared
and issued under section 22(1), of the repeal ed
Securities (Insider Dealing) Odinance.
(3) The Tribunal shall not nmake an order in respect of a
per son under subsection (1) without first giving the person a
reasonabl e opportunity of being heard.
(4) \Were the Tribunal makes an order under subsection
(1) (a), the Tribunal may specify a corporation by nane or by
reference to a relationship with any other corporation.
(5) The Tribunal may, in relation to any person, specify
any market m sconduct in an order under subsection (1)(c),
whet her or not there is, at the tinme when the order is made,
l'i kelihood that the person would perpetrate any conduct which
constitutes the market m sconduct.

(5A) Wihere the Tribunal nakes an order under subsection

(1)(e) or (f) requiring the paynent of costs as costs

reasonably incurred in relation or incidental to any

proceedi ngs instituted under section 244 —

(a) subject to any rules made by the Chief Justice

under section 260, Order 62 of the Rules of
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H gh Court (Cap. 4 sub. leqg.) applies to the

t axation of the costs®? and

(b) the Tribunal may order that the costs shall be

taxed on the basis of one of the scal es of

costs in the Schedules to Order 62 of the Rules

of the Hi gh Court (Cap. 4 sub. leg.)?®?3

(6) The Tribunal shall by notice in witing notify a
person of an order nmade in respect of himunder subsection
(1).

(7) An order nmade in respect of a person under
subsection (1) takes effect at the tinme when it is notified to
the person or at the tine specified in the notice, whichever
is the later.

(8) \Where the Tribunal nmakes an order under subsection

(1)(b), the Commission may notify any |icenseder—exenptd*

person or registered institution®* of the order in such manner

as it considers appropriate.

32 Arendnent to enable that orders in relation to costs of proceedings
under clauses 249(1)(e) and (f) are taxable in accordance with the
normal procedures for legal costs in civil proceedings. Members considered
the amendment and did not propose further changes at the Bills Committee meeting on

21 September 2001

¥ __Technical amendment for consistency with clause 252(4) and to make it is clear that orders to pay
Government and SFC costsincurred in relation to or incidental to MM T proceedings under clauses

249 and 250 ar e taxablein accordance with the scales of costsin the High Court Rules.

% Weaccept the comment of some Membersthat theterm “exempt person” isamisnomer and does not
reflect the proposed regulatory framework whereby authorized institutions engaging in regulated
activities are subject to a wide range of regulatory requirements and disciplinary sanctions. We
informed Members at the meeting on 14 September 2001 that we would replace “exempt person”
with “registered ingtitution” and “ exempt” with “registered’ throughout the Bill to duly reflect the
policy intention.
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(9) A person conmits an offence if herefuses—ort fails
to conply with an order made under subsection (1)(a), (b) or
(c) and is liable -

(a) on conviction on indictnment to a fine of
$1, 000, 000 and to inprisonnment for 2 years; or
(b) on summary conviction to a fine at |level 6 and

to inprisonnent for 6 nonths.

250. Further orders in respect of
of ficers of corporation

(1) W°Subject to subsection (3), where a corporation has

been identified as having engaged in market m sconduct
pursuant to section 244(3)(b) and the market m sconduct is
directly or indirectly attributable to a breach by any person
as an officer of the corporation of the duty inposed on him by
section 270, the Tribunal may nmake one- or norethanr—one2 of
the orders referred to in section 249(1)(a) to (g) in respect
of the person even if the person has not been identified as
havi ng engaged in market m sconduct pursuant to section
244(3)(b).

(2) When nmaking any order in respect of a person under
subsection (1), the Tribunal may take into account any conduct
by the person which -

(a) previously resulted in the person being

convicted of an offence in Hong Kong;
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(b) previously resulted in the person being
identified by the Tribunal as having engaged in
any market m sconduct pursuant to section
244(3)(b); or

(c) at any tinme before the commencenent of this
Part resulted in the person being identified as
an insider dealer in a determ nation under
section 16(3), or in a witten report prepared
and issued under section 22(1), of the repeal ed
Securities (Insider Dealing) Odinance.

(3) The Tribunal shall not nmake an order in respect of a
per son under subsection (1) without first giving the person a
reasonabl e opportunity of being heard.

(4) \Where the Tribunal makes under subsection (1) an
order referred to in section 249(1)(a), the Tribunal may
specify a corporation by nanme or by reference to a
relati onship with any other corporation.

(5) \Where the Tribunal, in relation to any person, nakes
under subsection (1) an order referred to in section
249(1)(c), the Tribunal may specify any market m sconduct in
the order, whether or not there is, at the tinme when the order
is made, |ikelihood that the person would perpetrate any
conduct which constitutes the market m sconduct.

(5A) Where the Tribunal nmkes under subsection (1) an

order referred to in section 249(1)(e) or (f) requiring the
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paynent of costs as costs reasonably incurred in relation or

incidental to any proceedings instituted under section 244 —

(a) subject to any rules made by the Chief Justice

under section 260, Order 62 of the Rules of

H gh Court (Cap. 4 sub. leqg.) applies to the

t axation of the costs®: and

(b) the Tribunal may order that the costs shall be

taxed on the basis of one of the scal es of

costs in the Schedules to Order 62 of the Rules

of the High Court (Cap. 4 sub. leg.)?*.

(6) The Tribunal shall by notice in witing notify a
person of an order made in respect of himunder subsection
(1).

(7) An order nmade in respect of a person under
subsection (1) takes effect at the tinme when it is notified to
the person or at the tine specified in the notice, whichever
is the later.

(8) \Where the Tribunal makes under subsection (1) an
order referred to in section 249(1)(b), the Comm ssion may

notify any |icenseder—exenpt®* person or registered

institution® of the order in such manner as it considers

appropri ate.

(9) Were an order referred to in section 249(1)(a), (b)
or (c) is nmade in respect of a person under subsection (1),
the person commits an offence if herefuses—or! fails to conply

with the order and is |liable —
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(a) on conviction on indictnent to a fine of
$1, 000, 000 and to inprisonnment for 2 years; or
(b) on sunmary conviction to a fine at |level 6 and

to inprisonnment for 6 nonths.

251. Interest on noneys payabl e under_order
secti-on—249-or 250referred to in section 249(1)(d)®*

VWhere the Tribunal makes an order under—sectionh 249 or

250-referred to in section 249(1)(d), whether under section

249(1) or 250(1)*, requiring the paynent of noney by a person,

the Tribunal may®°al so order that the paynent shall carry

conmpound i nterest cal cul ated f+em—

(a) fromthe date of occurrence of the narket

m sconduct in question—; and

(b) at the rate fromtine to tinme applicable to
j udgnment debts under section 49 of the High

Court Ordinance (Cap. 4) and with such rests

® _ Weaccept the comment of some Membersand propose to remove the power of the MMT to impose

compound interest on costs of the Gover nment and investigatory costs orders.

35 Arendnent  in response to nmarket comment (Hong Kong Society of
Accountants) that paynent of conpound interest should be nade
discretionary. Members considered the amendment and did not propose further changes at

the Bills Committee meeting on 21 September 2001.
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and i n such manner as the Tri bunal considers

appropri at e.

252. Costs

(1) Subject to subsection (5), at the conclusion of any
proceedi ngs instituted under section 244 or as soon as
reasonably practicable after the concl usion of the
proceedi ngs, the Tribunal may by order award to —

(a) any person whose attendance, whether as a
W tness or otherw se, has been necessary or
requi red for the purposes of the proceedi ngs;
(b) any person whose conduct is the subject,
whet her wholly or in part, of the proceedi ngs,
such sumas it considers appropriate in respect of the costs
reasonably incurred by the person in relation to the
pr oceedi ngs.

(2) Any costs awarded under this section are a charge on
t he general revenue.

(3) Subject to any rules made by the Chief Justice under
section 260, Order 62 of the Rules of the H gh Court (Cap. 4
sub. leg.) applies to the award of costs, and to the taxation
of any costs awarded, by the Tribunal under this section.

(4) The Tribunal may order that any costs awarded under
this section shall be taxed on the basis of one of the scales
of costs in the Schedules to Order 62 of the Rules of the High

Court (Cap. 4 sub. leg.).
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(5) Subsection (1)(a) and (b) does not apply to -

(a)

(b)

(c)

a person who has by virtue of section
244(4)(a), (b) or (c) been identified as having
engaged in market m sconduct pursuant to
section 244(3)(b);

a person whose conduct the Tribunal considers
has caused, whether wholly or in part, the
Tribunal to investigate or consider his conduct
during the course of the proceedings in

guesti on;

a person whomthe Tribunal considers has by his
conduct caused, whether wholly or in part, the

institution of the proceedings.

253. Contenpt dealt with by Tribuna

(1) The Tribunal shall have the sane powers as the Court

of First Instance to punish for contenpt.

(2) Wthout Iimting the generality of the powers of

the Tribunal under subsection (1), the Tribunal shall have the

sane powers as

contenpt, as if

(a)

the Court of First Instance to punish for
it were contenpt of court, a person who —
wi t hout reasonabl e excuse, commts any conduct

falling within the description of section

245(2)(a), (b), (c), (d), (e) or (f);
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(b) commts any conduct falling wthin the
description of section 246(6)(a), (b), (c) or
(d); or
(c) refuses—ortfails to conply with an order of
the Tribunal referred to in section 249(9) or
250(9).
(3) The Tribunal shall, in the exercise of its powers to

puni sh for contenpt under this section, adopt the same

standard of proof as the Court of First Instance in the

exerci se of the same powers to punish for contenpt.

(4) Notwi thstanding anything in this section and any

ot her provisions of this Odinance —

(a)

no proceedings—ay—beinstitutedpower to puni sh

for contenpt may be exercised®’agai nst any

person under this section in respect of any
conduct if -
(i) crim nal proceedi ngs have previously
been instituted agai nst the person
under section 245(2), 246(6), 249(9)
or 250(9) in respect of the sane
conduct; and
(it) (A those crimnal proceedings

remai n pendi ng; or

3 Technical amendment in responseto a comment made by the L egal Service Division of the L egidative

Council that in the case of contempt, there may not be any proceedings instituted for that purpose.
Similar amendmentsare also madeto clause214in Part XI.
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(B) by reason of the previous
institution of those crimnal
proceedi ngs, no crim nal
proceedi ngs may agai n be
lawfully instituted agai nst that
per son under such section in
respect of the sanme conduct;

(b) no crimnal proceedings may be instituted
agai nst any person under section 245(2),
246(6), 249(9) or 250(9) in respect of any
conduct if —

(1) proceedings—haveany power to punish

f or _contenpt has® previously been

iastituted exerci sed® against the

person under this section in respect
of the same conduct; and

(1i) (A theseproceedingsproceedings

arising fromthe exercise of

such power?® remain pending; or

(B) by reason of the previous
. . . Y
proceedings, ho
proceedi-ngsexerci se of such

power, no power to punish for

contenpt® may again be lawfully
iHastitutedexerci sed® agai nst
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t hat person under this section

in respect of the sane conduct.

254. Report of Tribunal
(1) The Tribunal shall, after the conduct of any
proceedi ngs instituted under section 244, prepare a witten
report in respect of the proceedings, which shall contain —
(a) any of its determ nations nmade pursuant to
section 244(3) and any order nade under
secti ons—249—and 249 or*®250, and the reasons
for maki ng such determ nations and order; and
(b) any order nmade under section 251 or3®*°252, and
t he reasons for maki ng such order
(2) The Tribunal shall issue the report prepared under
subsection (1) -
(a) first, by giving a copy of the report to the
Fi nanci al Secretary; and
(b) then, except where the Tribunal sat in private
for the whole or any part of its proceedings,

by -

38 Technical anmendnment for greater clarity. Members considered the amendment and
did not proposefurther changesat the Bills Committee meeting on 21 September 2001.

39 Amendnent consequential to anmendnent to clause 251 to make paynment of
conpound interest discretionary. See Note 36. Members considered the

amendment and did not propose further changes at the Bills Committee meeting on
21 September 2001.
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(i) publishing the report so that copies
of the report are available to the
public;

(i) giving a copy of the report, so far
as reasonably practicable, to any
per son whose conduct was directly in
gquestion in the proceedi ngs;

(iii) giving a copy of the report to the
Secretary for Justice;

(iv) giving a copy of the report to the
Commi ssi on; and

(v) where the Tribunal considers
appropriate, giving a copy of the
report to any body which nay take
di sciplinary action against the
person identified as having engaged
in market m sconduct pursuant to
section 244(3)(b), as one of its
menbers.

(3) Where the Tribunal sat in private for the whole or
any part of its proceedings, the Financial Secretary may,
where he is of the opinion that it is in the public interest
to do so, cause the whole or any part of the report to be nade
available to the public or to a particular person or body in

t he nmanner he directs.
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(4) A personis not liable to civil or crimnal
proceedi ngs for publishing a true and accurate account or a
fair and accurate sunmary of a report of the Tribunal issued

or nmade avail abl e under subsection (2)(b) or (3).

255. Form and proof of orders of Tribunal

(1) An order nmade by the Tribunal shall be recorded in
witing and signed by the chairman of the Tribunal -when—the
order—i-s—pade??

(2) A docunent purporting to be an order of the Tribunal
and to be signed by the chairman of the Tribunal shall, in the
absence of proof to the contrary, be regarded as an order of
the Tribunal duly made, w thout proof of its making, or proof
of signature, or proof that the person signing the order was

in fact the chai rnman

256. Orders of Tribunal may be registered
in Court of First Instance

(1) The Court of First Instance may, on notice in
writing given by the Tribunal in the manner prescribed by
rul es made by the Chief Justice under section 260, register an
order of the Tribunal in the Court of First Instance and the

order shall, on registration, becone for all purposes an order

% We accept the comment of the L egal Service Division of the L egislative Council and proposeto delete
“when theorder ismade” to eliminate unjustified disputes over thevalidity of an MMT order.
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of the Court of First Instance nade within the jurisdiction of
the Court of First |nstance.

(2) \Where an order is made under section 249(1)(a), or
an order referred to in section 249(1)(a) is nade under
section 250(1), the order shall be filed by the Tribunal with
t he Regi strar of Conpanies, as soon as reasonably practicable

after it i s mde.

Division 3 - Appeals, etc.

257. Appeal to Court of Appea
(1) *Where—after the Tribunal has nmade any finding or
determ nation for the purposes of any proceedings instituted

under section 244, _and the Secretary for Justice, or a person

identified as having engaged in market m sconduct pursuant to
section 244(3)(b), is dissatisfied with the finding or
determ nation, the Secretary for Justice or the person (as the

case may be) may, after the Tribunal has made orders (if any)

under section 249, 250, 251 or 252 for the purposes of the

proceedi ngs?, appeal to the Court of Appeal against the
finding or determnation —

(a) on a point of law, or

#__Technical amendment to clarify that the Secretary for Justice or the parties identified as having
engaged in market misconduct may appeal against the decisions of the MM T on conclusion of all the
proceedings, i .e. after the making of any finding or determination of market misconduct and orders
if any) under clauses 249, 250, 251 or 252. Thisamendment also reflectsthe practicein criminal and
civil law generally and eliminatesthe possibility of unjustified delays caused by strategic appeals.
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(b) wth the |leave of the Court of Appeal, on a
guestion of fact.
(2) A person in respect of whom an order has been nade

under section 249, 250, 251*2or 252 nmay appeal to the Court of

Appeal agai nst the order.

258. Powers of Court of Appeal on appeal
(1) In an appeal under section 257(1), the Court of
Appeal may -
(a) allow the appeal;
(b) dismss the appeal;

‘“tba)vary or set aside the finding or deternination

and, where the finding or determnation i s set

aside, substitute for the finding or

deternination any other finding or

determination it considers appropriate;:

(c) remt the matter in question to the Tribunal
wth the directions it considers appropriate,

which may include a direction to the Tribunal

42 Amendnent consequential to anmendnent to clause 251 to make payment of
conmpound interest discretionary. See Note 36. If the paynent of
compound interest is discretionary, an order to pay discretionary
interest forns part of the “sentencing” by the MMI and should be
appealable as of right to the Court of Appeal. Members considered the
amendment and did not propose further changes at the Bills Committee meeting on

21 September 2001

We accept the comments made by some Members at the Bills Committee meeting on
17 September 2001 that the Court of Appeal should be empowered to substitute a decision of the
SFAT., and have amended clause 221(2) in Part XI accordingly. We therefore propose a similar
amendment to enablethe Court of Appeal to substitute findings or deter minations of theMMT.

43
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to conduct the proceedings in question afresh
for the purpose of determ ning any question
specified by the Court of Appeal.
(2) In an appeal under section 257(2), the Court of
Appeal may -

(a) confirm vary or set aside the order appeal ed
agai nst;

(b) substitute another order it considers
appropri at e—whether—npre orless—onerous—

being—an_(whether nore or | ess onerous), being

any order that the Tribunal had power to make

in respect of the appellant—,_ whether or not

under the sane provision as that under which

the order has been nmade*?

43(2A) Wiere the Court of Appeal varies, or

substitutes any finding or determination for, the finding or

deternm nation in question under subsection (1)(ba), the

finding or determnation in question as varied or the finding

or determ nation substituting for the finding or determ nation

in question (as the case may be) may be any finding or

determ nation (whether nore or | ess onerous) that the Tri bunal

had power to nmake for the purposes of the proceedings in

question, whether or not under the sane provision as that

44 Techni cal amendment for greater clarity fortheCourt of Appeal’ spower to substitute
an MMT order. Members considered the amendment and did not propose further changes at the

Bills Committee meeting on 21 September 2001.
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under which the finding or deternmnation in question has been

made.

“{2B)Wiere the Court of Appeal remits any matter to the

Tribunal under section 258(1)(c), without limting the

generality of that section, the Court of Appeal may direct

that the matter in question, upon being remtted to the

Tribunal, shall be disposed of by —

(a) the sane Tribunal fromwhich the appeal in

question lies: or

(b) the Tribunal constituted in such manner as the

Court of Appeal considers appropriate.

(20 Where, upon a matter being renmitted to it under

section 258(1)(c), the Tribunal is constituted in accordance

with the terns of any direction given by the Court of Appeal

under subsection (2B), the validity of the proceedi ngs before

the Tribunal shall not be called into question by reason only

that nenbers of the Tribunal are not the sane as those of the

Tribunal fromwhich the appeal in question |ies.

(3) In an appeal under section 257, the Court of Appeal

may meke such order as to costs as it considers appropriate.

% __Technical amendment to clarify that where the Court of Appeal on an appeal remits a matter to the
MMT, it can direct that the remitted matter be heard by the same division of the MMT or
alternatively a division to be constituted in accordance with its directions. Usually, the Cout of
Appeal would direct the same division of the MM T which had heard the proceedings befor e to hear
the remitted case, but where that is inappropriate (e.q. the Court of Appeal considers one or more
members are biased) or impracticable (e.g. sSome members are no longer available), the Court of

Appeal may direct another division of theMMT made up in whole or in part of new membersto hear

the case.
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259. No stay of execution on appeal

Neit her the | odging of an appeal nor the filing of an
application for | eave to appeal under section 257 operates as
a stay of execution of a finding or determ nation or an order
(as the case may be) of the Tribunal unless the Court of
Appeal otherw se orders, and any stay of execution may be
subject to such conditions as to costs, paynent of noney into
the Tribunal or otherwi se as the Court of Appeal considers

appropri ate.

260. Rul es by Chief Justice
The Chief Justice may make rules -

(a) providing for the taxation of costs required to

be paid under an order referred to in section

249(1)(e) or (f), whether made under section

249(1) or 250(1), and for the*®award of costs

under section 252 and the taxation of those
cost s;

(b) prescribing the manner in which the Tribunal is
to give notice to the Court of First Instance
in respect of orders of the Tribunal pursuant

to section 256;

4% Anendnent consequential to the amendnent to introduce clauses 249(5A)
and 250(5A) allowing for the taxation of costs orders under clauses
249(1)(e) and (f) and clause 250(1). See Notes 32 and 33. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
21 September 2001. We have since made some technical amendmentsfor greater clarity.
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(c) regulating the procedure for —

(i) applying for |eave to appeal, and the
hearing of applications for |eave to
appeal , under section 257;

(ii) the hearing of appeals under that
section;

(d) requiring the paynent of the fees specified in
the rules for any matter relating to the
proceedi ngs instituted under section 244;

(e) providing for matters of procedure or other
matters relating to the proceedings instituted
under section 244, which are not provided for
inthis Part or in Schedul e 8;

“(ea)providing for the issue or service of any

docunent (however described) for the purposes

of this Part or Schedul e 8;

(f) prescribing any matter which this Part provides
is, or may be, prescribed by rules nmade by the

Chi ef Justi ce.

4" Amendment to allow the Chief Justiceto makerulesproviding for the service of documentsfor MM T

proceedings, independent of the general rules for service of documents provided for in clause 386.

This will give the Chief Justice flexibility in making service rules most suitable to the MMT in the
light of practical experience.
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Division 4 - Insider dealing

261. Insider dealing
(1) Insider dealing in relation to a |listed corporation
t akes pl ace —

(a) when a person connected with the corporation
and having information which he knows is
relevant information in relation to the
corporation —

(i) deals in the listed securities of the
corporation or their derivatives, or
inthe |listed securities of a rel ated
corporation of the corporation or
their derivatives; or

(ii) counsels or procures another person
to deal in such Iisted securities or
derivatives, know ng or having
reasonabl e cause to believe that the
ot her person will deal in them

(b) when a person who is contenplating or has
contenpl at ed nmaki ng, whether with or w thout
anot her person, a take-over offer for the
corporation and who knows that the information

that the offer is contenplated or is no | onger
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(c)

contenplated is relevant information in
relation to the corporation —

(i) deals in the |isted securities of the
corporation or their derivatives, or
inthe |listed securities of a rel ated
corporation of the corporation or
their derivatives, otherw se than for
t he purpose of the take-over; or

(ii) counsels or procures another person
to deal in such listed securities or
derivatives, otherw se than for the
pur pose of the take-over;

when a person connected with the corporation
and knowi ng that any information is rel evant
information in relation to the corporation,

di scl oses the information, directly or
indirectly, to another person, know ng or
havi ng reasonabl e cause to believe that the
ot her person will nmake use of the information
for the purpose of dealing, or of counselling
or procuring another person to deal, in the
listed securities of the corporation or their
derivatives, or in the listed securities of a
related corporation of the corporation or their

derivati ves;
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(d)

(e)

when a person who is contenplating or has
contenpl at ed maki ng, whether with or w thout
anot her person, a take-over offer for the
corporation and who knows that the information
that the offer is contenplated or is no | onger
contenplated is relevant information in
relation to the corporation, discloses the
information, directly or indirectly, to another
person, knowi ng or havi ng reasonabl e cause to
believe that the other person will make use of
the information for the purpose of dealing, or
of counselling or procuring another person to
deal, in the listed securities of the
corporation or their derivatives, or in the
listed securities of a related corporation of
the corporation or their derivatives;
when a person who has information which he
knows is relevant information in relation to
t he corporation and which he received, directly
or indirectly, froma person whom he knows is
connected with the corporation and whom he
knows or has reasonabl e cause to believe held
the information as a result of being connected
wth the corporation -

(i) deals in the listed securities of the

corporation or their derivatives, or
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inthe |listed securities of a rel ated
corporation of the corporation or
their derivatives; or
(ii) counsels or procures another person
to deal in such listed securities or
derivatives; or
(f) when a person having received, directly or
indirectly, froma person whom he knows or has
reasonabl e cause to believe is contenplating or
is no |longer contenplating naking a take-over
offer for the corporation, information to that
effect which he knows is relevant information
inrelation to the corporation —

(1) deals in the listed securities of the
corporation or their derivatives, or
inthe |listed securities of a rel ated
corporation of the corporation or
their derivatives; or

(ii) counsels or procures another person
to deal in such Iisted securities or
derivati ves.

(2) Insider dealing inrelation to a listed corporation
al so takes place when a person who know ngly has rel evant
information in relation to the corporation in any of the

circunstances described in subsection (1) -
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(a)

(b)

counsel s or procures another person to deal in
the listed securities of the corporation or
their derivatives, or in the listed securities
of a related corporation of the corporation or
their derivatives, know ng or having reasonabl e
cause to believe that the other person wll
deal in such listed securities or derivatives
out si de Hong Kong on a stock market other than
a recogni zed stock market; or

di scl oses the relevant information to another
person know ng or having reasonabl e cause to
believe that the other person or sone other
person will make use of the rel evant
information for the purpose of dealing, or of
counsel ling or procuring any other person to
deal, in the listed securities of the
corporation or their derivatives, or in the
listed securities of a related corporation of
the corporation or their derivatives, outside
Hong Kong on a stock nmarket other than a

recogni zed stock market.
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%8262. I nsider dealing - certain persons not

to be regarded as havi ng engaged

in market m sconduct

481) A personwho—entersintoa transactionwhichis an
insi-der dealing shall notby reason of the insider dealing be

regarded as having engaged in market m sconduct by reason of

an insider dealing taking place through his dealing in or

counselling or procuring another person to deal in listed

securities or derivatives if he establishes that he entered

rtothe transactiondealt in or counselled or procured the

other person to deal in the listed securities or derivatives

in question (as the case may be) -

(a) for the sole purpose of acquiring shares
required for his being qualified as a director
or intending director of a corporation;

(b) in the performance in good faith of an

underwiting agreenent for the securitiesteo

4% Weprevioudy informed M embersat the Bills Committee meeting on 28 September 2001 (see Note 57

below) that we were then refining the insider dealing clauses in consultation with the market. In

particular, the market is concerned that the meaning of the opening words of some of the insider

dealing defences (which are carried over from the existing defences in the SIDQO). i.e. “ a person who
enters into a transaction which is an insider dealing”, may not be entirely clear. This issue was

highlighted by the proposed amendment to the opening wording of clause 262(7) in the last marked

up version of Part X111 issued to Members in September 2001. The proposed amendmentsto clauses
262 to 264 (see Notes 49 to 62 below) seek to clarify the scope of these defences to address market

concerns. In particular, the amendment to clause 262(1) would clarify that the defence should

to any of the identified persons who deals or counsels or procures another to deal for the identified

purposes.

All proposed amendments to clauses 262(1) to (9) are marked up againgt the Blue Bill. Those which

have been made since Members last considered Paper No. CE12/01 are now explained in bold type.

We have consulted concerned market participants on such latest amendments and they are in

agreement with them.
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which-the transaction relateslisted securities

or derivatives in question; or

(c) in the performance in good faith of his
functions as a liquidator, receiver or trustee
i n bankruptcy.
4¢2) A corporati onwhi-ch—enters—into—atransacti-on—which
Fs—an—insider—dealing shall notby—reasonof the insider
dealing be regarded as havi ng engaged in market m sconduct by

reason of an insider dealing taking place through its dealing

in or counselling or procuring another person to deal in

listed securities or derivatives if it establishes that —

(a) although one or nore of its directors or
enpl oyees had the relevant information in
relation to the corporation the listed
securities of which were, or the derivatives of

the listed securities of which were, the

subject—of the insiderdealinglisted securities

or derivatives in question, each person who

took the decision for it to deal in or counsel

or procure the other person to deal in such

listed securities or derivatives (as the case

may be) to—enter—into-the transactionforit did

not have the relevant information up to (and

% The amendments would clarify that the defence should apply to a corporation which deals or

counselsor procuresanother to deal (e.q. abroker on its behalf). if it hasworking “ Chinesewalls’ to
prevent theimproper communication of insideinfor mation.
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including) the tinme when it dealt in or

counsell ed or procured the other person to deal

in such listed securities or derivatives (as

the case may be) enteredinto-the-transaction;

(b) arrangenents then existed to secure that -
(i) the relevant information was, up to
(and including) the tine when it
entered-into-the transactiondealt in

or counselled or procured the other

person to deal in such listed

securities or derivatives (as the

case may be), not conmmunicated to any

person who took the decision; and
(i) none of its directors or enpl oyees
who had the rel evant information gave
advi ce concerning the transaction
deci sion to any person who took the
decision at any tinme before it dealt

in or counsell ed or entered-intothe

transactionprocured the other person

to deal in such listed securities or

derivatives (as the case nmay be): and

(c) the relevant information was in fact not so
comuni cated to any person who took the decision

and none of its directors or enployees who had
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the relevant information in fact so gave the

advice to any person who took the deci sion.
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5f3) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

through his dealing in or counselling or procuring another

person to deal in listed securities or derivatives or his

disclosure of information if he establishes that the purpose

for which he dealt in or counselled or procured the other

person to deal in the listed securities or derivatives in

guestion or disclosed the information in question (as the case

may be) was not, or, where there was nore than one purpose,

t he purposes for which he dealt in or counselled or procured

the other person to deal in the listed securities or

derivatives in question or disclosed the information in

question (as the case may be) did not include, the purpose of

securing or increasing a profit or avoiding or reducing a

| oss, whether for hinself or another, by using rel evant

i nf or mati on.

>{4) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

*® _The amendments would clarify that the defence should apply to a person who deals or_counsels or
procur es another to deal or disclosesinformation to another.

* _The amendments would clarify that the defence should apply to an agent dealing on behalf of a
principal whom it has not solicited, or through counsdlling or procuring another to deal (e.0. another

broker towhom the order is* farmed out”), again on behalf of an unsolicited principal.
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through his dealing in or counselling or procuring another

person to deal in |listed securities or derivatives if he

establishes that -

(a) he dealt in or counselled or procured the other

person to deal in the listed securities or

derivatives in question (as the case may be) as

agent ;

(b) he did not select or advise on the selection of

such listed securities or derivatives:; and

C he —

i) did not know that the person for whom

he acted as agent was a person

connected with the corporation the

listed securities of which were, or

the derivatives of the listed

securities of which were, such listed

securities or derivatives:; or

52

The anendnent is for two purposes. First, to renove the obligation that

a defendant prove that they did not have reasonable cause to suspect
that their principal had relevant information. This requirenent, which
is not ins 10(4) of S(ID O inposes a duty on agents to inquire whether
their principal is insider dealing. O reflection, this nmay be better
dealt with as a business conduct requirenent set by the SFC for |icensed
per sons and registered institutionsand enforced through the disciplinary redqgine.
rather than as a civil wong. Secondly. the other changes provide that
a defendant agent has a defence if they can prove either that they did
not know that their principal was a connected person or that they did
not know that their principal had relevant information. To identify the
principal as an insider dealer., the Presenting Oficer must prove both
that he was a connected person and he had relevant infornmation, so it is

only logical that an agent should have a defence if they do not know
either matter.
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2(ji) did not know that the person for whom

he acted as agent had the rel evant

information in question.
(d)—he did not counsel or procure the other person
) L ati I ) 53

t5) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

through his dealing in or counselling or procuring another

person to deal in |listed securities or derivatives if he

establishes that -

(a) at the tinme when he dealt in or counselled or

procured the other person to deal in the listed

securities or derivatives in question, the

dealing in gquestion was not required to be

recorded on a recogni zed stock market or to be

notified to a recogni zed exchange conpany under

its rules®® and

53 The requirement that a defendant agent also prove that they did not
counsel or procure their principal has been deleted as it adds little or
nothing to the requirenent that they prove that they did not select or
advise the principal on the selection of listed securities or their
derivatives the subject of the transaction.

54

The amendment would clarify that the defence should apply to a person who deals directly with
another person with the same inside information or counsels or procures another person with the

same inside information to deal directly with him. The amendment also clarifies that if there is
counsdalling or procuring. thedefence is still available even if the deal counselled or procured did not
materialise.

5% Techni cal anmendnment for consistency with new clause 265(6A). See Note
68.

69



(b) (i) where the insider dealing took place
t hrough his dealing in listed
securities or derivatives —

(A) he and the other party to the
dealing in question entered into
the dealing directly wth each
ot her; and

(B) at the tine when he entered into
the dealing, the other party to
t he dealing knew, or ought
reasonably to have known, of the
rel evant information in
guestion; or

(ii) where the insider dealing took place

t hrough his counselling or procuring

anot her person to deal in listed

securities or derivatives —

(A)  he counselled or procured the

other party to the dealing in

question to enter into the

dealing directly with him and

(B) at the tinme when he counsell ed

or procured the other party to

enter into the dealing, the

ot her party knew, or ought

reasonably to have known, of the
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relevant information in

question.

°f6) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

through his dealing in listed securities or derivatives if he

establi shes that -

(a)

he entered into the dealing in question,

(b)

ot herwi se than as a person who has counselled

or procured the other party to the dealing to

deal in listed securities or their derivatives;

and

at the tine when he entered into the dealing,

the other party to the dealing knew, or ought

reasonably to have known, that he was a person

connected with the corporation the |listed

securities of which were, or the derivatives of

the listed securities of which were, the |listed

securities or derivatives in question

56

The amendment would clarify that the defence should only apply to a per son who deals directly with

another who knows, or should know, that the first person is an insider to a listed corporation and
whom thefirst person hasnot solicited to deal with him.
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°>(7) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

t hrough his counselling or procuring another person to deal in

listed securities or derivatives if he establishes that —

(a)

the other person did not counsel or procure the

other party to the dealing in question to dea

in listed securities or their derivatives:; and

(b)

at the tinme when he counselled or procured the

other person to deal in the |listed securities

or derivatives in question, the other party to

the dealing in gquestion knew, or ought

reasonably to have known, that the other person

was a person connected with the corporation the

listed securities of which were, or the

derivatives of such listed securities of which

were, such listed securities or derivatives.

57 The amendnent has been nmade in response to market comment (group of nine

i nvest nent bankers and Law Society) that the effect of the openi ng words

of the defence provision is not clear. Weadvised Members at the Bills Committee

meeting on 28 September 201 that we were seeking further market views as to how their mncerns
should be addressed. We have now consulted the concerned market participants and made further
technical amendments to bring the wording of the clauses into conformity with the new opening

wording of the other insider dealing defence clauses. In addition, the amendments clarify that the
deal counselled or procured need not havematerialised for thedefenceto arise aswith clause 262(5).
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$7A) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

through his dealing in or counselling or procuring another

person to deal in listed securities or derivatives if he

establishes that —

(a) he acted —

(i) in connection with any dealing in

listed securities or their

derivatives (whether by hinself or

anot her person) which was under

consideration or was the subject of

negotiation, or in the course of a

series of such dealings: and

(ii) with aviewto facilitating the

accompl i shnent of the dealing or the

series of dealings; and

58

New defence proposed in response to narket conmment (group of nine

invest nent bankers). The defence is based on paras 3 and 4 of Sch 1 to
the UK Criminal Justice Act 1993 and gives a defence to a person who
trades with knowl edge of their own trading intentions or activities and
a person who executes or facilitates that trade or trades on their
behal f. The defence caters for the situation in which a person. whose
trading intentions or activities mght be price sensitive information
(e a substantial shareholder increasing his stake in a listed
corporation), mght otherwise be prohibited from performng those
trades. Simlarly an agent executing that trade or those trades or
facilitating themin nore sophisticated ways (edg through hedagi ng) woul d
also be prohibited from doing so., as they wll often be a connected
person owing to clause 239(1)(c) or (d). or clause 240(1)(e) or (f).
We have made further technical amendments to bring the wording of the clauses into confor mity
with the new opening wording of the other insider dealing defence clauses. The amendment would
also clarify that the defence should apply to a person who deals or counsels or procures another to
deal. After discussion with concerned market participants, we are satisfied that the substance of the

relevant provisions of the UK Criminal Justice Act have been reflected in the defence as currently
amended.
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(b) the relevant information in question was narket

information arising directly out of his

involvenent in the dealing or the series of

dealings.

5f8) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of an insider dealing taking place

through his dealing in or counselling or procuring another

person to deal in |listed securities or derivatives if he

establishes that the dealing in question is a narket contract.

509) For the purposes of subsection (7A)., "market

i nformation" ( ) nmeans information consisting of one or

nore of the following facts —

(a) that there has been or is to be any dealing in

listed securities or derivatives of listed

securities of a particular kind, or that any

such dealing is under consideration or is the

subj ect of negotiation;

(b) that there has not been or is not to be any

dealing in listed securities or derivatives of

listed securities of a particular Kind;

(c) the quantity of listed securities or

derivatives of listed securities in which there

*® _The amendment would clarify that the defence should apply to a person who deals or_counsdls or
procuresanother to deal.

50 Anendnent to insert a definition of “market information” upon which the
new defence in clause 262(7A) depends. See Note 58.
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263.

(d)

is or is to be any dealing, or in which any

dealing is under consideration or is the

subj ect of negotiation;

the price (or range of prices) at which listed

(e)

securities or derivative of |listed securities

have been or are to be dealt in, or the price

(or range of prices) at which listed securities

or derivatives of listed securities in which

any dealing is under consideration or is the

subj ect of negotiation may be dealt in;

the identity of the persons involved or likely

to be involved in any capacity in any dealing

in listed securities or derivatives of |isted

securities.

| nsi der dealing — certain trustees and personal
representatives not to be regarded as having
engaged in market m sconduct

S A person who,—as_is a trustee or personal

represent ati ve—enters—nato—atransactionwhich—+s—aninsider

dealng shal

as havi ng engaged in market m sconduct by reason of an insider

not by —+reason—ofthe insider—deali-ng be regarded

deal ing taking place through his dealing in or counselling or

® _The amendment would clarify that the defence should apply to a person who deals or_counsdls or
procuresanother to deal.
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procuring another person to deal in listed securities or

derivatives® if he establishes that —

(aa) he acted on advice obtained in good faith from
anot her person—and—;

(a) that other person appeared to himto be an
appropriate person fromwhomto seek the
advi ce; and

(b) it did not appear to himthat, had that other

person entered into the transaction, that other

Lot . . .
whi-ch—would-beantnsider—dealingdealt in the

listed securities or derivatives in guestion,

an insider dealing would take place®.

264. Insider dealing — certain persons exercising
right to subscribe for or acquire securities
or derivatives not to be regarded as having
engaged in market m sconduct

insi-der—dealing be regarded as havi ng engaged i n market

m sconduct by reason of an insider dealing taking place
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through his dealing in listed securities or derivatives®?if he

est abl i shes that the—

(a) he dealt in the listed securities or

derivatives in question by way of his exercise

of a right to subscribe for or otherw se

acquire such listed securities or derivatives®;
and

(b) the right was granted to himor was derived
fromsecurities or their derivatives that were
hel d by hi m before he became aware of any
relevant information in relation to the

corporation—_the listed securities of which

were, or the derivatives of the listed

securities of which were, such listed

securities or derivatives®.

Division 5 - Oher market m sconduct

265. Fal se trading

(1) False trading takes place when, in Hong Kong or

el sewhere, a person intentionallbyor recklessly —does anything

or causes anything to be done, with the intention that, or

%2 Theamendment would clarify that thedefence should apply to a person who deals,
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being reckless as to whether, it has, or is likely to have,

the effect of

creating®®a fal se or misleading appearance -—
H-(a) of active trading in securities or futures
contracts traded on a rel evant recognized
mar ket or by neans of authorized autonmated
tradi ng services; or
(Hb) wth respect to the market for, or the price
for dealings in, securities or futures
contracts traded on a rel evant recognized
mar ket or by nmeans of authorized autonated
tradi ng services.

(2) False trading takes place when, in Hong Kong, a

per soni-ntentionally—or recklessly —

53 Amendnent in response to market comment (group of nine investment
bankers and Law Society) to clarify that the nmental elenent relates to
the creation of a false or msleading appearance. W are satisfied that
there is no change to the scope of the provision. We have considered the

technical comments of some Members expressed at the meeting on 28 September 2001, and believe

that the present draft would best reflect the palicy intention of the provision and address market
concerns.
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does anything or causes anything to be done, with the

intention that, or being reckless as to whether, it has, or is

likely to have, the effect of creating® a false or nisleading

appear ance -

H-(a) of active trading in securities or futures
contracts traded on a rel evant overseas narket;
or

—(b) with respect to the market for, or the
price for dealings in, securities or futures
contracts traded on a rel evant overseas narket.

(3) False trading takes place when, in Hong Kong or
el sewhere, a person takes part in, is concerned in, or carries
out, directly or indirectly, one or nore transactions (whether
or not any of themis a dealing in securities or futures
contracts), with the intention that, or being reckless as to
whet her, it or they has or have, or is or are likely to have,
the effect of creating an artificial price, or maintaining at
a level that is artificial (whether or not it was previously
artificial) a price, for dealings in securities or futures
contracts traded on a rel evant recogni zed market or by neans
of authorized automated tradi ng services.

(4) False trading takes place when, in Hong Kong, a
person takes part in, is concerned in, or carries out,
directly or indirectly, one or nore transactions (whether or
not any of themis a dealing in securities or futures

contracts), with the intention that, or being reckless as to
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whet her, it or they has or have, or is or are likely to have,
the effect of creating an artificial price, or maintaining at
a level that is artificial (whether or not it was previously
artificial) a price, for dealings in securities or futures
contracts traded on a rel evant overseas market.

(5 Wthout Iimting the general nature of the conduct
whi ch constitutes fal se trading under subsection (1) or (2),
where a per sonwhe®*-

(a) enters into or carries out, directly or
indirectly, any transaction of sale or
purchase, or any transaction which purports to
be a transaction of sale or purchase, of
securities that does not involve a change in
t he beneficial ownership of them

(b) offers to sell securities at a price that is
substantially the sane as the price at which he
has made or proposes to nmake, or knows that an
associ ate of his has nmade or proposes to nake,
an offer to purchase the sanme or substantially
t he sanme, nunber of them or

(c) offers to purchase securities at a price that
is substantially the sane as the price at which

he has nade or proposes to nmake, or knows that

54 Techni cal anendnent. Members considered the amendment and did not propose further
changes at the Bills Committee meeting on 28 September 2001.
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an associ ate of his has nade or proposes to
make, an offer to sell the sane or

substantially the sane, nunber of them

then, unless the transaction in question is an off-nmarket

transaction, the person®®shall, for the purposes of subsection

(—ors (1) and®®(2), be regarded as doi ng sonething or

causing sonething to be done, with the intention that, having

ihrtentionally—orrecklessly created,—caused tobe created—or
done—sonrethingthat s tHikely tocreateror being reckless as

to whether, it has, or is likely to have, the effect of

creating®’a fal se or nisleading appearance —

(i) where the securities are traded on a rel evant
recogni zed market or by means of authorized
automated tradi ng services, of active trading

in securities so traded or with respect to the

55 Anendnment in response to market comment (group of nine investnent

66

bankers) that the wash sale and matched order deenming provisions should
only relate to on-nmarket transactions. W are satisfied that off-narket
wash sales and matched orders do not have an adverse effect on the
interest of the investing public. Members considered the amendment and did not

propose further changes at the Bills Committee meeting on 28 September 2001.

Techni cal anendnent as one may be deened to have contravened either

67

clause 265(1) or (2) or both as (1) relates to conduct in or outside
Hong Kong having an effect on Hong Kong market or ATS-traded securities
and (2) relates to conduct in Hong Kong with an effect on securities
traded on a narket outside Hong Kong. One person’s conduct in Hong Kong
nay affect securities traded both in Hong Kong and outside Hong Kong.

Members considered the amendment and did not propose further changes at the Bills Committee
meeting on 28 September 2001.

Amrendnent _consequential to the amendnent described in Note 63. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
28 September 2001.
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mar ket for, or the price for dealings in,
securities so traded; or
(ii) where the securities are traded on a rel evant
overseas market, of active trading in
securities so traded or wwth respect to the
mar ket for, or the price for dealings in,
securities so traded.
(6) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of false trading taking place
t hrough the conmm ssion of an act referred to in subsection
(5 (a), (b) or (c) if he establishes that the purpose for
whi ch he commtted the act was not, or, where there was nore
t han one purpose, the purposes for which he coonmtted the act
did not include, the purpose of creating a false or m sl eadi ng
appearance of active trading in securities, or with respect to
the market for, or the price for dealings in, securities,
referred to in subsection (1) or (2) (as the case may be).

c¢6A) I n subsection (5), "off-market transaction" ( )

neans a transacti on which —

(a) in the case of securities traded on a relevant

recogni zed market, is not required to be

recorded on the relevant recogni zed market, or

to be notified, under the rules of the person

58 Anendnent to add definition of “off-market transaction” consequential to
anendnent described in Note 65. Members considered the amendment and did not
propose further changes at the Bills Committee meeting on 28 September 2001.
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by whom the rel evant recogni zed narket is

operated, to such person;

(b) in the case of securities traded by neans of

aut hori zed automated trading services, i S not

required to be recorded by neans of authorized

automated tradi ng services, or to be notified,

under the rules of the person by whomthe

aut hori zed automated trading services are

operated, to such person; or

(c) in the case of securities traded on a rel evant

overseas market, is not required to be recorded

on the relevant overseas narket, or to be

notified, under the rules of the person by whom

the rel evant overseas market i s operated, to

such person.

(7) In this section —

(a) a reference to a transaction of sale or
purchase, in relation to securities, includes
an offer to sell or purchase securities and an
invitation (however expressed) that expressly
or inpliedly invites a person to offer to sel
or purchase securities; and

(b) a reference to entering into or carrying out a
transaction of sale or purchase shall, in the
case of an offer or an invitation referred to

i n paragraph (a), be construed as a reference
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to making the offer or the invitation (as the

case may be).

266. Price rigging

(1)

el sewhere

Price rigging takes place when, in Hong Kong or

a person —

(a)

(b)

enters into or carries out, directly or
indirectly, any transaction of sale or purchase
of securities that does not involve a change in
the beneficial ownership of those securities,
whi ch has the effect of maintaining,

i ncreasi ng, reducing, stabilizing, or causing
fluctuations in, the price of securities traded
on a relevant recogni zed market or by neans of
aut hori zed automated tradi ng services; or
enters into or carries out, directly or
indirectly, any fictitious or artificial
transaction or device, with the intention that,
or being reckless as to whether, it has the

ef fect of nmmintaining, increasing, reducing,
stabilizing, or causing fluctuations in, the
price of securities, or the price for dealings
in futures contracts, that are traded on a

rel evant recogni zed market or by neans of

aut hori zed automated trading services.
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(2) Price rigging takes place when, in Hong Kong, a
person —

(a) enters into or carries out, directly or
indirectly, any transaction of sale or purchase
of securities that does not involve a change in
t he beneficial ownership of those securities,
whi ch has the effect of maintaining,

i ncreasi ng, reducing, stabilizing, or causing
fluctuations in, the price of securities traded
on a relevant overseas market; or

(b) enters into or carries out, directly or
indirectly, any fictitious or artificial
transaction or device, with the intention that,
or being reckless as to whether, it has the
effect of maintaining, increasing, reducing,
stabilizing, or causing fluctuations in, the
price of securities, or the price for dealings
in futures contracts, that are traded on a
rel evant overseas narket.

(3) For the purposes of subsections (1)(b) and (2)(b),
the fact that a transaction is, or at any tinme was, intended
to have effect according to its terns is not conclusive in
determ ni ng whether the transaction is, or was, not fictitious
or artificial.

(4) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of price rigging taking place
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t hrough any transaction of sale or purchase of securitiesthat
I . | I . he L i cial hi Y

securitiesreferred to in subsection (1)(a) or (2)(a)®°if he

establi shes that the purpose for which the securities were

sold or purchased was not, or, where there was nore than one

pur pose, the purposes for which the securities were sold or

purchased did not include, the purpose of creating a fal se or

m sl eadi ng appearance with respect to the price of securities.
(5 In this section —

(a) a reference to a transaction of sale or
purchase, in relation to securities, includes
an offer to sell or purchase securities and an
invitation (however expressed) that expressly
or inpliedly invites a person to offer to sel
or purchase securities; and

(b) a reference to entering into or carrying out a
transaction of sale or purchase shall, in the
case of an offer or an invitation referred to
i n paragraph (a), be construed as a reference
to making the offer or the invitation (as the

case may be).

% Technical amendment to clarify application of thedefence.
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267. Disclosure of information about prohibited
transactions

(1) Disclosure of information about prohibited
transactions takes place when a person discloses, circul ates
or dissem nates, or authorizes or is concerned in the
di scl osure, circulation or dissemnation of, information to
the effect that the price of securities of a corporation, or
the price for dealings in futures contracts, that are traded
on a relevant recogni zed nmarket or by neans of authorized
automated tradi ng services will be naintained, increased,
reduced or stabilized, or is likely to be naintained,

i ncreased, reduced or stabilized, because of a prohibited
transaction relating to securities of either the corporation
or a related corporation of the corporation or to the futures
contracts (as the case may be), if he, or an associate of
his —
(a) has entered into or carried out, directly or
indirectly, the prohibited transaction; or
(b) has received, or expects to receive, directly
or indirectly, a benefit as a result of the
di scl osure, circulation or dissem nation of the
i nformation.

(2) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of information about
prohi bited transactions on the basis that he, or an associate

of his, received, or expected to receive, directly or
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indirectly, a benefit as—aresult of disclosure—cireulation

or—dissemnationof the informationreferred to in subsection

(1) (b)"% if he establishes that —

(a) the benefit which he or the associate of his
(as the case may be) received, or expected to
receive, was not froma person who has entered
into or carried out, directly or indirectly,
the prohibited transaction in question, or an
associ ate of such person; or

(b) the benefit which he or the associate of his
(as the case may be) received, or expected to
receive, was froma person who has entered into
or carried out, directly or indirectly, the
prohi bited transaction in question, or an
associ ate of such person, but up to (and
including) the tinme of the disclosure,
circulation or dissemnation of the information
he has acted in good faith.

(3) In this section —

(a) a reference to a prohibited transacti on neans
any conduct or transaction which constitutes
mar ket m sconduct or a contravention of any of

the provisions of Divisions 2 to 4 of Part XV,

and
" _Technical amendment to clarify application of thedefence.
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(b)

a reference to any person having entered into
or carried out the prohibited transaction shal

be construed accordingly.

268. Disclosure of false or msleading information

i nduci ng transactions

Di sclosure of false or msleading information

i nduci ng transactions takes place when, in Hong Kong or

el sewher e

aut hori zes or

a person discloses, circulates or dissem nates, or

is concerned in the disclosure, circulation or

di ssem nation of, information that is likely —

(a)

(b)

(c)

(i)

(i)

to i nduce another person to subscribe for
securities, or deal in futures contracts, in
Hong Kong;

to induce the sale or purchase in Hong Kong of
securities by another person; or

to maintain, increase, reduce or stabilize the
price of securities, or the price for dealings

in futures contracts, in Hong Kong,

the information is false or msleading as to a
material fact, or is false or msleading

t hrough the om ssion of a material fact; and

t he person knows that, or is reckless or
negligent as to whether, the information is

false or msleading as to a material fact, or
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is false or m sleading through the om ssion of
a material fact.
Lt2) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of false or

m sl eadi ng i nformation inducing transactions if he-establishes

that—t he disclosure has taken place by reason only of the

SR ' od busi : neipal
* whicl et : i ccui

"l Anendnent consequential to amendment of the conduit defences in Part IV
to clarify that the conduit defences apply both to a firm and people
acting for that firm wth necessary adaptations. We have considered the

comments of some Members expressed at the meeting on 28 September 2001, and believe that the

present draft would best reflect the policy intention of the provision and address market concerns.
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or—gui-del-nes—(however—described)i ssue or reproduction of the

informati on and he establishes that —

(a) the issue or reproduction of the information
took place in the ordinary course of a business
(whether or not carried on by him, the
principal purpose of which was issuing or
reproducing materials provided by others;

(b) the contents of the information were not,
wholly or partly, devised —

(i) where the business was carried on by
him by hinself or any officer,
enpl oyee or agent of his; or

(ii) where the business was not carried on
by him by hinself;

(c) for the purposes of the issue or reproduction —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his; or

(ii) where the business was not carried on

by him he,
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did not select, add to, nodify or otherw se

exercise control over the contents of the

information; and

(d) at the tinme of the issue or reproduction, he

did not know that the information was fal se or

msleading as to a material fact or was false

or msleading through the om ssion of a

mat eri al fact.

"t3) A person shall not be regarded as having engaged in

mar ket ni sconduct by reason of disclosure of false or

m sl eading informati on i nducing transactions if the disclosure

has taken place by reason only of the re-transn ssion of the

informati on and he establishes that —

(a) the re-transmission of the information took

place in the ordinary course of a business

(whether or not carried on by him, the nornmm

conduct of which involved the re-transm ssion

of information to other persons within an

information systemor fromone information

systemto another information system (wherever

situated), whether directly or by facilitating

"2 Amendrment _consequential to amendment of the conduit defences in Part IV
to clarify that the internet hyperlink defence applies both to a firm
and people acting for that firm wth necessary adaptations. We have

considered the comments of some Members expressed at the meeting on 28 September 2001 and

believe that the present draft would best reflect the policy intention of the provision and address
mar ket concer ns.
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the establishnment of |inks between such other

persons and third parties;

(b) the contents of the information were not,
wholly or partly, devised —

(i) where the business was carried on by
him by hinself or any officer,
enpl oyee or agent of his; or

(ii) where the business was not carried on
by him by hinself;
(c) for the purposes of the re-transm ssion —

(i) where the business was carried on by
him he or any officer, enployee or
agent of his; or

(ii) where the business was not carried on
by him he,
did not select, add to, nodify or otherw se
exercise control over the contents of the
information;
(d) the re-transmission of the information was

acconpani ed by a nessage to the effect., or was

effected foll owi ng acknow edgnent by the

persons to whomit was re-transmtted of their

under st andi ng, that —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his: or

95



(ii)

where the business was not carried on

by him the person who carried on the

busi ness or any officer, enployee or

agent of that person,

did not devise the contents of the information,

and neither took responsibility for it nor

endorsed its accuracy; and

(e) at the tinme of the re-transm ssion —
(i) he did not know that the information
was false or msleading as to a
material fact or was false or
m sl eadi ng through the om ssion of a
material fact; or
(i) he knew that the information was

false or msleading as to a materi al

fact or was false or m sl eading

through the onmission of a materi al

fact, but —

(A)  where the business was carried

on by him in the circunstances

of the case he could not

reasonably be expected to

prevent the re-transm ssion; or

(B) where the business was not

carried on by him in the

circunstances of the case he has

96



taken all reasonable steps to

bring the fact that the

informati on was so fal se or

m sleading to the attention of a

person in a position to take

steps to cause the re-

transnm ssion to be prevented

(even if the re-transm ssion in

fact took place).

"t4) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of disclosure of false or

m sl eading information inducing transactions if the disclosure

has taken place by reason only of the live broadcast of the

informati on and he establishes that —

(a) the broadcast of the information took place in

the ordinary course of the business of a

broadcaster (whether or not he was such

br oadcaster) ;

(b) the contents of the information were not,

wholly or partly, devised —

73 Amendnent consequential upon amendnent to the |ive broadcast defences in
Part IV to clarify that those defences apply to both to a firm and
people acting for that firm wth necessary adaptations. We have
considered the comments of some Members expressed at the meeting on 28 September 2001, and

believe that the present draft would best reflect the policy intention of the provision and address
mar ket concer ns.
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(i) where he was the broadcaster, by

hi nself or any officer, enployee or

agent of his: or

(ii) where he was not the broadcaster, by

hi nsel f;

(c) for the purposes of the broadcast —

(i) where he was the broadcaster, he or

any officer, enployee or agent of

his: or

(ii) where he was not the broadcaster, he,

did not select, add to, nodify or otherw se

exercise control over the contents of the

i nformati on;

(d) inrelation to the broadcast —

(i) where he was the broadcaster, he; or

(ii) where he was not the broadcaster, he

beli eved and had reasonabl e grounds

to believe that the broadcaster,

acted in accordance with the terns and

conditions of the licence (if any) by which he

or the broadcaster (as the case may be) becane

entitled to broadcast as a broadcaster and with

any code of practice or guidelines (however

descri bed) issued under or pursuant to the

Tel ecomuni cati ons Ordi nance (Cap. 106) or the

Br oadcasti ng O di nance (48 of 2000) and
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(e)

applicable to himor the broadcaster (as the

case nmay be) issued-under—or—pursuant—to-the
| . . i E . ; I
I . i E : ; I
appticableto-him as a broadcaster; and

at the tine of the broadcast -

(i) he did not know that the information
was false or msleading as to a
material fact or was fal se or
m sl eadi ng through the om ssion of a
material fact; or

(ii) he knew that the information was
false or msleading as to a materi al
fact or was fal se or m sl eadi ng
t hrough the om ssion of a materi al
fact, but =

(A) where he was the broadcaster, "

in the circunstances of the case
he coul d not reasonably be
expected to prevent the

br oadcast —__or

(B) where he was not the

br oadcaster, in the

circunstances of the case he has

taken all reasonable steps to

bring the fact that the
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mat eri al

informati on was so fal se or

m sleading to the attention of a

person in a position to take

steps to cause the broadcast to

be prevented (even if the

br oadcast in fact took place)”.

(5 In this section, "issue" ( ), inrelation to any

circul ating,

mat eri al

(i ncluding any information), includes publishing,
di stributing or otherw se dissem nating the

or the contents thereof’? whether -

(a)
(b)

(c)
(d)

(e)

(f)
(9)

by any visit in person;

in a newspaper, nmgazine, journal or other
publ i cati on;

by the display of posters or notices;

by neans of circulars, brochures, panphlets or
handbi | | s;

by an exhi bition of photographs or

ci nemat ograph fil ns;

by way of sound or television broadcasting;

by conputerany information systeni®or other

el ectroni c device; or

"% Techni cal

anendnent for consistency with other simlar definitions of

75

“issue” (e.aq.

clause 101). Members considered the amendment and did not propose

further changesat the Bills Committee meeting on 28 September 2001,

Thereplacement of “ computer” with “information system” is proposed in the light of technological

development. As a general exercise, the Administration will propose similar changes to other
legidation as opportunitiesarise.
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(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically,
manual Iy or by any other nedium or by way of
production or transm ssion of |ight, inmage or
sound or any other nedi um
and al so i ncludes causing or authorizing the material to be

i ssued.

269. Stock market mani pul ation
(1) Stock market manipul ation takes place when, in Hong
Kong or el sewhere —

(a) a person enters into or carries out, directly
or indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
increase, or are likely to increase, the price
of any securities traded on a rel evant
recogni zed market or by means of authorized
automated trading services, with the intention
of inducing another person to purchase or
subscribe for, or to refrain fromselling,
securities issuedbyof’°the corporation or

byof ® a rel ated corporation of the corporation;

7% Technical anmendnent for tallying with clause 7 of Schedule 1. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
28 September 2001.
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(b) a person enters into or carries out, directly
or indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
reduce, or are likely to reduce, the price of
any securities traded on a rel evant recogni zed
mar ket or by neans of authorized autonmated
trading services, with the intention of
i nduci ng another person to sell, or to refrain
from purchasi ng, securities issued—byof’® the
corporation or byof ™ a related corporation of
t he corporation; or

(c) a person enters into or carries out, directly
or indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
mai ntain or stabilize, or are likely to
mai ntain or stabilize, the price of any
securities traded on a relevant recogni zed
mar ket or by neans of authorized autonmated
trading services, with the intention of
i nduci ng anot her person to sell, purchase or
subscribe for, or to refrain fromselling,
pur chasi ng or subscribing for, securities
i-ssued—byof ® the corporation or byof’ a rel ated

corporation of the corporation.
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(2) Stock market manipul ati on takes place when, in Hong

Kong -

(a)

(b)

(c)

a person enters into or carries out, directly
or indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
increase, or are likely to increase, the price
of any securities traded on a relevant overseas
market, with the intention of inducing another
person to purchase or subscribe for, or to
refrain fromselling, securities issued—byof’®
the corporation or byof™ a related corporation
of the corporation;

a person enters into or carries out, directly
or indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
reduce, or are likely to reduce, the price of
any securities traded on a rel evant overseas
market, with the intention of inducing another
person to sell, or to refrain from purchasing,
securities issued—byof’ the corporation or
byof ® a rel ated corporation of the corporation;
or

a person enters into or carries out, directly

or indirectly, 2 or nore transactions in
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securities of a corporation that by thensel ves
or in conjunction with any other transaction
mai ntain or stabilize, or are likely to
mai ntain or stabilize, the price of any
securities traded on a rel evant overseas
market, wth the intention of inducing another
person to sell, purchase or subscribe for, or
to refrain fromselling, purchasing or
subscri bing for, securities issued-byof™ the
corporation or byof™ a related corporation of
t he corporation.
(3) In this section —

(a) a reference to a transaction includes an offer
and an invitation (however expressed); and

(b) a reference to entering into or carrying out a
transaction shall, in the case of an offer or
an invitation referred to in paragraph (a), be
construed as a reference to naking the offer or

the invitation (as the case may be).

Division 6 - Mscell aneous

270. Duty of officers of corporations
Every officer of a corporation shall take all reasonable
measures fromtine to tinme to ensure that proper safeguards

exi st to prevent the corporation fromacting in a way which
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woul d result in the corporation perpetrating any conduct which

constitutes market m sconduct.

271. Transactions eenstitutingrelating to market
m sconduct not void or voidable

A transaction is not void or voidable by reason only ef

H-s——constitutingmarket—m-seconduett hat any nmarket m sconduct

has taken place in relation to or as a result of it’’

272. CGvil liability for market m sconduct
(1) Subject to subsection (2), a person who has

commtted a relevant act in relation to narket m sconduct

shal |, apart—fromihether or not he also incurs’®any other
l'i abilityhe—may—incur (whether under this Part or otherw se),
be |iable to pay conpensati on by way of damages to any other

person for any pecuniary |oss sustained by the other person as

" _Technical amendment to clarify that not only transactions that constitute market misconduct, but
also transactions affected by market misconduct (e.q. those at a price affected by various forms of

market manipulation) are not void or voidable. The clause exists to preserve the certainty of trades
executed on a stock or futures market or authorized ATS so that their settlement would not be
affected.

78 Technical anmendment to further clarify that liability under clause 272
is not dependent on and does not affect liability arising in any other

manner. Members considered the amendment and did not propose further changes at the Bills
Committee meeting on 28 September 2001.
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a result of the market misconduct, whether or not’°the | oss
arises fromthe other person having entered into a transaction
or dealing at a price affected by the market m sconduct,—e+
otherwise’.

(2) No person shall be Iiable to pay conpensati on under
subsection (1) unless it is fair, just and reasonable in the
ci rcunst ances of the case that he should be so |iable.

(3) For the purposes of this section, a person shall,
subj ect to subsection (4), be regarded as having commtted a
rel evant act in relation to market m sconduct if —

(a) he has perpetrated any conduct which

constitutes market m sconduct;

(b) (i) anot her person which is a corporation
has perpetrated any conduct which
constitutes market

m-sconductcommitted a relevant act in

7S Technical amendment for greater clarity. The neaning of the words “or
otherwise” is presently uncertain. (It nmay be taken as "as a result of
(1) the nmarket mi sconduct or (2) otherwise". or "arises from the other
person (1) having entered into a transaction or dealing at a price
affected by the market m sconduct or (2) otherwise", or "arises from (1)
the other person having entered .... or (2) otherwise".) The amendnent
will have the effect that the clause neans whether the loss “arises from
(1) the other person having entered into a transaction or dealing at a

price affected by the nmrket nisconduct or (2) otherw se”. Members

considered the amendment and did not propose further changes & the Bills Committee meeting
on 28 September 2001.
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relation to market m sconduct under

paragraph (a)®? and
(ii) the market m sconductwas—di+reetly o+

tndirectly attributable to—or
occurred with the consent or
conni vance of - himas an officer of
the corporation; or

(c) (1) any other person has perpetrated-any
conduct whi ch constitutes narket

m-sconductcommitted a relevant act in

relation to market m sconduct under

paragraph (a)®; and

(i) he assisted or connived wth that
ot her person in the perpetration of

the— conductany conduct which

constitutes the market ni sconduct?®,

with the knowl edge that such conduct
constitutes or mght constitute
mar ket m sconduct .
(4) For the purposes of this section, where it is
provi ded under any provision of this Part that a person shal
not by reason of any market m sconduct be regarded as having

engaged in market m sconduct, the person shall not, in

% Technical amendmentsto mirror the effect of clauses 244(4)(b) and (c) where if the primary person
found quilty of market misconduct under clauses 272(3)(b)(ii) and (c)(ii) has a defence, secondary

perons participated in that person s market misconduct in cannot be found guilty of market
misconduct.
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relation to that market m sconduct, be regarded as having
commtted a relevant act in relation to nmarket m sconduct.
(5 A person may bring an action under subsection (1)
even though the person agai nst whom the action is brought —
(a) is not a person whose conduct has been the
subj ect, whether wholly or in part, of any
proceedi ngs instituted under section 244 in
respect of the market m sconduct from which the
pecuni ary | oss of the person bringing the
action is alleged to result; or
(b) has not been identified by the Tribunal
pursuant to section 244(3)(b) as having engaged
in the market m sconduct.
(6) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection
(1), it may, where it is, apart fromthis section, withinits

jurisdiction to entertain an application de—sefor an

injunction®! grant an injunction in addition to, or in

substitution for, damages, on such terns and conditions as it

consi ders appropri ate.

81 Technical amendnent for greater clarity that a court originally having
power to grant injunction wll also have the power to grant an
injunction under clause 272. Members considered the amendment and did not propose
further changesat the Bills Committee meeting on 28 September 2001.
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(7) Wthout prejudice to section 62 of the Evidence
Ordi nance (Cap. 8), in an action brought under subsection
(1) -

(a) the fact that there is®?a deternination by the

Tri bunal pursuant to section 244(3)(a) that
mar ket m sconduct has taken pl ace;

(b) the fact that there is®®a determination by the

Tri bunal pursuant to section 244(3)(b)
identifying a person (whether or not a party to
the action) as having engaged in market
m sconduct
shall, in so far the determnation is still subsisting, be
adm ssible in evidence for the purpose of proving, where to do
so is relevant to any issue in the action -
(1) in the case of a determnation referred to in
paragraph (a), that the market m sconduct has
t aken pl ace; or
(ii) in the case of a determnation referred to in
par agraph (b), that the person has engaged in
mar ket m sconduct .

(8) In an action brought under subsection (1) -

82 For greater consistency with section 62 of Cap. 8 (also referred to in
this sub-section)., so that any relevant case law can also apply if
necessary. Members considered the amendment and did not propose further changes at the
Bills Committee meeting on 28 September 2001.

83 As for Note 82, but in relation to an MVI determination that a person
had engaged in market m sconduct. Members considered the amendment and did not
propose further changes at the Bills Committee meeting on 28 September 2001.
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a)—where, where the fact that there is a
determ nation referred to in subsection (7)(a)

or (b) is adm ssible in evidence under

subsection (7)%%—

(a) then -

(i) in the case of a determ nation
referred to in subsection (7)(a), the
mar ket m sconduct that is the subject
of the determ nation shall, unless
the contrary is proved, be taken to
have taken place; or

(it) in the case of a determ nation
referred to in subsection (7)(b), the
person that is the subject of the
determ nation shall, unless the
contrary is proved, be taken to have
engaged in market m sconduct; and

(b) wthout prejudice to the reception of any other

adm ssi bl e evidence as evidence of the

determination or®>for the purpose of

identifying the facts on which the

determ nation was based, the contents of a

84 Amendnent consequential upon amendments described in Notes 82 and 83.

Members considered the amendment and did not propose further changes at the Bills Committee
meeting on 28 September 2001.
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report of the Tribunal containing the

determ nati on and published under section
254(2)(b) (i), or the contents of a copy of a
report of the Tribunal containing the

determ nation and nade avail abl e under

subsection (9), shall also be adm ssible in

evi dence for thatsuch®°®purpose.

(9) Were in an action brought under subsection (1) -

(a) the fact that there is® a determination

referred to in subsection (7)(a) or (b) is
adm ssi ble in evidence under subsection (7);
and
(b) a report of the Tribunal containing the
determ nati on has not been published under
section 254(2)(b)(i),
the court having jurisdiction to determ ne the action nmay,
where it considers appropriate, require that a copy of the
report be made available to the court to enable it to be used
for the purposes of subsection (8)(b), whereupon —
(1) the Tribunal shall cause a copy of the report

to be made available to the court to enable it

85 Technical anmendnment for greater clarity. Members considered the amendment and

did not proposefurther changesat the Bills Committee meeting on 28 September 2001.

85 Techni cal anendnent. Members considered the amendment and did not propose further
changes at the Bills Committee meeting on 28 September 2001.
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to be used for the purposes of subsection
(8)(b); and

(ii) the contents of the report shall be adm ssible
for the purpose specified in subsection (8)(b).

8(9A) In this section, a reference to a transaction

includes an offer and an invitation (however expressed).

(10) Nothing in this section affects, limts or
di m ni shes any rights conferred on a person, or any
liabilities a person may incur, under the common |aw or any

ot her enact nent.

273. TransactionsConduct®® not to constitute market m sconduct

8 Technical amendment for consistency with clause 296(9) in Part X1V.

88 Technical amendnent to tie in with wordings in clause 273. Members
consider ed the amendment and did not propose further changes at the Bills Committee meeting on
28 September 2001.

¥ _Technical amendment to relocate subclause (4) as (1A) and to clarify the effect of the safe harbour

rulesas a defence.
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8( 1A4) Not wi t hst andi ng anything in this Part, a person

shall not be regarded as having engaged in market m sconduct
by reason of any market m sconduct under this Part if he

est abl i shes that the conduct in question is, according to the
rul es made under subsection (1), not to be regarded as
constituting market m sconduct.

8(1) For the purposes of subsection (1A), the Conmi ssion,

after consultation with the Financial Secretary., may., where it

considers it is in the public interest to do so, nmake rules to

prescribe the circunstances in which any conduct that would

%  We propose to delete subclauses (2) and (3) and subsume the consultation requirement under the
general market consultation provision in clause 384A of Part XVI. The obligation to consult with the

Financial Secretary on amendmentsto the draft rules after consultation with the public is preserved
in subclause(1).
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ot herwi se constitute market m sconduct under this Part shal

not be regarded as constituting market m sconduct.

(5 Notwi thstanding anything in this Part, where —

(a) it is alleged that a person has engaged in
mar ket m sconduct under section 265, 266 or 269
by reason of any conduct; and

(b) it is so alleged on the basis that the conduct
was carried out not in respect of securities or
futures contracts traded on a rel evant
recogni zed market or by means of authorized
automated trading services, but in respect of
securities or futures contracts traded on a

rel evant overseas narket,

the person shall not be regarded as having engaged in the

mar ket m sconduct unless it is proved that in any place in

whi ch such rel evant overseas market is situated the conduct

woul d have constituted a crimnal offencebeen unlawful®*had it

been carried out there.

91

d auses 265(2), 265(4), 266(2) and 269(2) provide that conduct in Hong

Kong that affects securities or futures contracts traded on a market
outside Hong Kong nay anount to narket m sconduct. d ause 273(5)
requires the Presenting Oficer to prove that such conduct nust be a
crine in that place where the nmarket is located for the conduct to
anount to market m sconduct in Hong Kong. As market m sconduct under

Part Xlill is a civil wong and conduct that, in Hong Kong would anmount
to nmarket msconduct, may also be a civil wong rather than a crine
outside Hong Kong., the word “unlawful” is nore appropriate. The

anendnent does not apply to the corresponding Part XV provision which

concerns crimnal offences only. Members considered the amendment and did not

propose further changesat the Bills Committee meeting on 28 September 2001.
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274. No further proceedings after Part XV
crim nal proceedings

Not wi t hstandi ng anything in this Part, no proceedi ngs may
be instituted agai nst any person under section 244 in respect
of any conduct if -

(a) crimnal proceedi ngs have previously been
instituted agai nst the person under Part XIV in
respect of the same conduct; and

(b) (i) those crimnal proceedings remain

pendi ng; or

(i) by reason of the previous institution
of those crimnal proceedings, no
crim nal proceedi ngs may agai n be
[awful ly instituted against that
person under Part XIV in respect of

t he sane conduct.

275. Market m sconduct regarded as contravention
of provisions of this Part

Where a person is by reference to any conduct identified
in a determ nation nmade pursuant to section 244(3)(b) as
havi ng engaged in market m sconduct, the person shall be
regarded as having, by reason of the conduct, contravened the
provisions of this Part, and any reference in this Odinance
to contravention of a provision of this O dinance (however

expressed) shall have application accordingly.
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9  Theprovision is deleted as Part XIll provisons do not_have retrospective effect. The transitional

arrangements ar e cover ed by clauses 75to 76 of Part 1 of Schedule9.
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Annex 2

PART XI'V

OFFENCES RELATI NG TO DEALI NGS | N SECURI TI ES AND

FUTURES CONTRACTS, ETC.

Division 1l - Interpretation

277. Interpretation of Part XV

(1) In this Part, unless the context otherw se

requires —

"associate" (

(a)

(b)

(c)
(d)

(e)

), inrelation to a person, neans —

t he person's spouse or reputed spouse, any
person cohabiting with the person as a spouse,
the person's brother, sister, parent, step-
parent, child (natural or adopted) or step-
chi l d;

any corporation of which the person is a

di rector;

any enpl oyee or partner of the person;

where the person is a corporation, each of its
directors and its related corporations and each
director or enployee of any of its related

cor porations;

without Iimting the circunstances in which
paragraphs (a) to (d) apply, in circunstances
concerning the securities of or other interest

in a corporation, or rights arising out of the



hol di ng of such securities or such interest,
any ot her person with whomthe person has an
agreenent or arrangenent —

(i) wth respect to the acquisition,
hol di ng or disposal of such
securities or such interest; or

(i1) under which they undertake to act
together in exercising their voting
power at general neetings of the
cor porati on;

"controller" ( ), inrelation to a corporation, neans any

person —

(a) in accordance with whose directions or
instructions the directors of the corporation
or of another corporation of which it is a
subsidiary are accustoned or obliged to act; or

(b) who, either alone or with any of his
associates, is entitled to exercise or control
the exercise of nore than 33% of the voting
power at general neetings of the corporation or
of another corporation of which it is a
subsi di ary;

"rel evant overseas market" ( ) —

(a) inrelation to securities, nmeans a stock market

out si de Hong Kong; or



(b) inrelation to futures contracts, neans a
futures market outside Hong Kong;

"rel evant recogni zed market" ( ) —

(a) inrelation to securities, nmeans a recogni zed
stock market; or
(b) inrelation to futures contracts, neans a
recogni zed futures nmarket.
(2) In this subsection and sections 278 to 281 and
Division 2, unless the context otherw se requires —

"derivatives" ( ), inrelation to listed securities,

neans —

(a) rights, options or interests (whether described
as units or otherwise) in, or in respect of,
the listed securities;

(b) contracts, the purpose or pretended purpose of
which is to secure or increase a profit or
avoid or reduce a loss, wholly or partly by
reference to the price or value, or a change in
the price or value, of -

(i) the listed securities; or
(ii) any rights, options or interests
referred to in paragraph (a);
(c) rights, options or interests (whether described

as units or otherwise) in, or in respect of —



(i) any rights, options or interests
referred to in paragraph (a); or
(i) any contracts referred to in
par agr aph (b);
(d) instrunments or other docunents creating,
acknow edgi ng or evidencing any rights, options
or interests or any contracts referred to in
par agraph (a), (b) or (c), including
certificates of interest or participation in,
tenporary or interimcertificates for, receipts
(i ncluding depositary receipts) in respect of,
or warrants to subscribe for or purchase -
(i) the listed securities; or
(ii) the rights, options or interests or
t he contracts,
whet her or not the derivatives are |isted and regardl ess
of who issued or made them

"listed" ( ) nmeans listed on a recogni zed stock market, and

for the purposes of this definition, securities shal

continue to be regarded as listed during a period of

suspension of dealings in those securities on the

recogni zed stock nmarket:

! Amendment consistent with the new definition of “listed” in clause237(1) in Part XI11.




"listed corporation” ( ) nmeans a corporation which has

i ssued securities that are, at the time of the rel evant
contravention in relation to the corporation, |isted;

"l'isted securities" ( ) neans -

(a) securities which, at the tinme of the rel evant
contravention in relation to a corporation,
have been issued by the corporation and are
l'isted,

(b) securities which, at the tinme of the rel evant
contravention in relation to a corporation,
have been issued by the corporation and are not
listed, but which, at that tinme, it is
reasonably foreseeable will be and which, in
fact, are subsequently |isted;

(c) securities which, at the tinme of the rel evant
contravention in relation to a corporation,
have not been issued by the corporation and are
not |isted, but which, at that time, it is
reasonably foreseeable will be and which, in
fact, are subsequently so issued and |isted,;

"rel evant contravention" ( ) nmeans a contravention of any
of the provisions of Division 2;

"relevant information" ( ), inrelation to a corporation,

means specific information about -

(a) the corporation;



(b)
(c)

a sharehol der or officer of the corporation; or
the listed securities of the corporation or

their derivatives,

which is not generally known to the persons who are

accustonmed or would be likely to deal in the |listed

securities of the corporation but which would if it were

generally known to thembe likely to materially affect

the price of the listed securities;

"securities"

(a)

(b)

(c)

(

) neans -

shares, stocks, debentures, |oan stocks, funds,
bonds or notes of, or issued by, or which it is
reasonably foreseeable will be issued by, a
body, whether incorporated or unincorporated,

or a governnent or rmunicipal government

aut hority;

rights, options or interests (whether described
as units or otherwise) in, or in respect of,
such shares, stocks, debentures, |oan stocks,
funds, bonds or notes;

certificates of interest or participation in,
tenporary or interimcertificates for, receipts
for, or warrants to subscribe for or purchase,
such shares, stocks, debentures, |oan stocks,

funds, bonds or notes;



(d) interests, rights or property, whether in the
formof an instrunent or otherw se, conmonly
known as securities;

(e) interests, rights or property, whether in the
formof an instrunent or otherw se, prescribed
by notice under section 379 as being regarded
as securities in accordance with the terns of
t he noti ce.

(3) For the purposes of the definition of "controller"
in subsection (1), where a person is entitled to exercise or
control the exercise of nore than 33% of the voting power at
general neetings of a corporation and the corporation is
entitled to exercise or control the exercise of any of the
voting power at general neetings of another corporation ("the
ef fective voting power"), then the effective voting power at
general neetings of the other corporation shall be regarded as
exerci sabl e by the person.

(4) For the purposes of this Part, a person shall not be
regarded as a person in accordance with whose directions or
instructions the directors of a corporation are accustoned or
obliged to act by reason only that the directors of the
corporation act on advice given by himin a professional

capacity.



278. Interest in securities (insider dealing offence)
For the purposes of sections 277(2) and 279 to 281 and
Division 2, a reference to an interest in securities shall be

construed as including an interest of any kind whatsoever? in

the securities, and for that purpose any restraint or
restriction to which the exercise of a right attached to the

interest nmay be subject shall be disregarded.

279. Connected with a corporation
(i nsider dealing offence)

(1) For the purposes of Division 2, a person shall be
regarded as connected with a corporation if, being an
i ndi vi dual -
(a) he is a director or enployee of the corporation
or a related corporation of the corporation;
(b) he is a substantial sharehol der of the
corporation or a related corporation of the
cor poration;
(c) he occupies a position which nay reasonably be
expected to give himaccess to rel evant
information in relation to the corporation by

reason of -

2

Techni cal anendnent for consistency with clause 313. Members considered the

amendment and did not propose further changes at the Bills Committee meeting on

28 September 2001.




(i)

(i)

a professional or business

rel ati onshi p existing between —

(A)

(B)

hi msel f, or his enployer, or a
corporation of which he is a
director, or a firmof which he
is a partner; and

the corporation, a related
corporation of the corporation,
or an officer or substanti al
shar ehol der of either

corporation; or

his being a director, enployee or

partner of a substantial sharehol der

of the corporation or a rel ated

corporation of the corporation;

(d) he has access to relevant information in

relation to the corporation and -

(i)

(i)

he has such access by reason of his

being in such a position that he

woul d be regarded as connected with

anot her corporation by virtue of

paragraph (a), (b) or (c); and

the relevant information relates to a

transaction (actual or contenpl at ed)

i nvol vi ng both those corporations or

9



i nvol ving one of themand the |isted
securities of the other or their
derivatives, or to the fact that the
transaction is no | onger
contenpl at ed; or
(e) he was, at any tine within the 6 nonths
precedi ng the rel evant contravention in
relation to the corporation, a person who would
be regarded as connected with the corporation
by virtue of paragraph (a), (b), (c) or (d).
(2) For the purposes of Division 2, a corporation shal
be regarded as a person connected wth another corporation so
long as any of its directors or enployees is a person who
woul d be regarded as connected with that other corporation by
virtue of subsection (1).
(3) In subsection (1), notw thstanding any ot her

provi sions of this Odinance, "substantial shareholder" (
), inrelation to a corporation, neans a person who has an

i nterest ef—any—kind® in the relevant share capital of the
corporation, the nomnal value of which is equal to or nore
than 5% of the nom nal value of the relevant share capital of

t he corporation.

8  Technical anendnment similar to that nade to clause 239(3) in Part X II.

Members considered the amendment and did not propose further changes at the Bills Committee
meeting on 28 September 2001.
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280. Connected with a corporation — possession

of relevant information obtained in

privileged capacity (insider

deal i ng of fence)

(1) For the purposes of Division 2, where a public
officer or a specified person in that capacity receives
relevant information in relation to a corporation, he shall be
regarded as a person connected with the corporation.

(2) In subsection (1), a reference to a specified person
means a person who is —

(a) a nenber of the Executive Council;

(b) a nenber of the Legislative Council;

(c) a nenber of a board, conm ssion, conmttee or
ot her body appointed by or on behalf of the
Chi ef Executive or the Chief Executive in
Counci | under an O di nance;

(d) an officer or enployee of a recognized exchange
conpany, a recogni zed cl earing house or a
recogni zed exchange controller;

(e) an exchange participant;

(f) an officer or enployee of an exchange
partici pant;

(g) an officer or enployee of a body corporate

i ncor porated by an Ordi nance; or

11



(h) an officer or enployee of a body corporate
specified by the Financial Secretary under
subsection (3),
whet her, in the case of paragraph (a), (b), (c), (d), (f), (9)
or (h), the person is such a nenber, officer or enployee (as
the case may be) on a tenporary or pernmanent basis, and
whet her he is paid or unpaid.
(3) The Financial Secretary nmay, by notice published in
the Gazette, specify any body corporate for the purposes of

subsection (2)(h).

281. Dealing in listed securities or their
derivatives (insider dealing offence)

For the purposes of section 277(2) and Division 2, a
person shall be regarded as dealing in listed securities or
their derivatives if, whether as principal or agent, he sells,
pur chases, exchanges or subscribes for, or agrees to sell,
purchase, exchange or subscribe for, any listed securities or
their derivatives or acquires or disposes of, or agrees to
acquire or dispose of, the right to sell, purchase, exchange

or subscribe for, any listed securities or their derivatives.

282. Interest in securities and beneficial ownership,
etc. (market m sconduct offences other than
i nsi der dealing offence)
(1) For the purposes of Division 3, a person shall be

regarded as having an interest in securities if he has

12



authority, whether formal or informal and whether express or
inplied, to dispose of or to exercise control over the
di sposal of the securities or, in the case of options in
respect of the securities, to exercise the options.

(2) It is immterial that the authority of a person
referred to in subsection (1) -

(a) is, or is capable of being rmade, subject to
restraint or restriction; or

(b) is exercisable jointly with another person.

(3) A person shall be regarded as having the authority
referred to in subsection (1) where a corporation has the
authority referred to in that subsection and -

(a) the corporationis, or its directors are,
accustoned or under an obligation, whether
formal or informal, to act in accordance with
the directions or instructions of the person in
relation to the securities in question; or

(b) the person, or an associate of the person, is a
controll er of the corporation.

(4) \WWere a person —

(a) has entered into a contract to purchase
securities;

(b) has a right to have securities transferred to
himor to his order whether the right is

exercisable presently or in the future and

13



whet her on the fulfilnment of a condition or
not; or
(c) has the right to acquire securities, or an
interest in securities, under an option,
whet her the right is exercisable presently or
in the future and whether on the fulfilnment of
a condition or not,
t he person shall, to the extent to which he could do so on
conpleting the contract, enforcing the right or exercising the
option, be regarded as having the authority referred to in
subsection (1).

(5) \Where securities are subject to a trust, and a
person who is not a trustee in those securities has an
interest in those securities by virtue of subsection (4)(b),
the interest of a trustee in those securities shall be
di sregarded for the purpose of determ ning whether the person
has an interest in securities for the purposes of Division 3.

(6) The Comm ssion may nmeke rules to prescribe that an
interest, being an interest of a person or of the persons
included in a class of persons, shall be disregarded for the
pur pose of determ ni ng whether the person or the persons has
or have an interest in securities for the purposes of D vision
3.

(7) For the purposes of Division 3, a sale or purchase
of securities does not involve a change in their beneficial
ownership if a person who had an interest in the securities
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before the sale or purchase, or an associate of the person,

has an interest in the securities after the sale or purchase.

Division 2 - Insider dealing offence

283. O fence of insider dealing

(1) A person connected with a |isted corporation and
havi ng i nformati on which he knows is relevant information in
relation to the corporation shall not —

(a) deal in the listed securities of the
corporation or their derivatives, or in the
listed securities of a related corporation of
the corporation or their derivatives; or

(b) counsel or procure another person to deal in
such listed securities or derivatives, know ng
or having reasonabl e cause to believe that the
ot her person will deal in them

(2) A person who is contenplating or has contenpl at ed
maki ng, whether with or w thout another person, a take-over
offer for a listed corporation and who knows that the
information that the offer is contenplated or is no |onger
contenplated is relevant information in relation to the
corporation shall not -

(a) deal in the listed securities of the
corporation or their derivatives, or in the

listed securities of a related corporation of

15



the corporation or their derivatives, otherw se
than for the purpose of the take-over; or

(b) counsel or procure another person to deal in
such listed securities or derivatives,
ot herwi se than for the purpose of the take-
over.

(3) A person connected with a |isted corporation and
knowi ng that any information is relevant information in
relation to the corporation shall not disclose the
information, directly or indirectly, to another person,
know ng or having reasonabl e cause to believe that the other
person will make use of the information for the purpose of
deal ing, or of counselling or procuring another person to
deal, in the listed securities of the corporation or their
derivatives, or in the listed securities of a related
corporation of the corporation or their derivatives.

(4) A person who is contenplating or has contenpl at ed
maki ng, whether with or w thout another person, a take-over
offer for a listed corporation and who knows that the
information that the offer is contenplated or is no | onger
contenplated is relevant information in relation to the
corporation shall not disclose the information, directly or
indirectly, to another person, know ng or having reasonabl e
cause to believe that the other person wll make use of the
information for the purpose of dealing, or of counselling or
procuring another person to deal, in the listed securities of

16



the corporation or their derivatives, or in the listed
securities of a related corporation of the corporation or
their derivatives.

(5) A person who has information which he knows is
relevant information in relation to a |listed corporation and
whi ch he received, directly or indirectly, froma person whom
he knows is connected with the corporati on and whom he knows
or has reasonabl e cause to believe held the information as a
result of being connected with the corporation shall not -

(a) deal inthe listed securities of the
corporation or their derivatives, or in the
listed securities of a related corporation of
the corporation or their derivatives; or

(b) counsel or procure another person to deal in
such listed securities or derivatives.

(6) A person who has received, directly or indirectly,
froma person whom he knows or has reasonabl e cause to believe
is contenplating or is no |longer contenplating making a take-
over offer for a listed corporation, information to that
effect which he knows is relevant information in relation to
the corporation shall not -

(a) deal inthe listed securities of the
corporation or their derivatives, or in the
listed securities of a related corporation of

the corporation or their derivatives; or

17



(b)

counsel or procure another person to deal in

such |listed securities or derivatives.

(7) A person who knowi ngly has relevant information in

relation to a listed corporation in any of the circunstances

descri bed in subsection (1), (2), (3), (4), (5 or (6) shal

not

(a)

(b)

counsel or procure another person to deal in
the listed securities of the corporation or
their derivatives, or inthe listed securities
of a related corporation of the corporation or
their derivatives, knowi ng or having reasonabl e
cause to believe that the other person wll
deal in such listed securities or derivatives
out si de Hong Kong on a stock market other than
a recogni zed stock market; or

di scl ose the relevant information to another
person knowi ng or having reasonabl e cause to
believe that the other person or sone other
person will make use of the rel evant
information for the purpose of dealing, or of
counsel ling or procuring any other person to
deal, in the listed securities of the
corporation or their derivatives, or in the
listed securities of a related corporation of

the corporation or their derivatives, outside

18



Hong Kong on a stock market other than a
recogni zed stock market.
(8) Subject to sections 284, 285 and 286, a person who
contravenes subsection (1), (2), (3), (4), (5, (6) or (7)

commts an of fence.

284. Insider dealing offence — general defences
1) Where a person is charged with an of fence under
section 283(8) in respect of a contravention of section 283_

taki ng place through his dealing in or counselling or

procuring another person to deal in listed securities or

derivatives, it is a defence to the charge for the person to

prove that the-conduct which constituted the contraventionhe

dealt in or counselled or procured the other person to deal in

the listed securities or derivatives in question (as the case

may be) was—ear+ed—out —

(a) for the sole purpose of acquiring shares
required for his being qualified as a director
or intending director of a corporation;

(b) in the performance in good faith of an
underwiting agreenent for the securitiesto—

which-the transaction relateslisted securities

or derivatives in question; or

4 The amendnments to this clause mirror that nmade to clause 262(1) in Part

X 11. Pleaseseetherelevant Notesin Part X111 for details of the latest amendments.
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section 283(8)

(c)

in the performance in good faith of his
functions as a liquidator, receiver or trustee

i n bankruptcy.

3(2) Where a corporation is charged with an offence under

in respect of a contravention of section 283 by

reason of having entered into a transaction intaking place

through his dealing in or counselling or procuring another

person to dea

in listed the }listed securities of alisted

corporation—-or—their—securities or derivatives, it is a

defence to the charge for the corporation to prove that —

(a)

al t hough one or nore of its directors or
enpl oyees had the relevant information in

relation to the H-sted-corpoeration-corporation

the listed securities of which were, or the

derivatives of the listed securities of which

were, the listed securities or derivatives in

question, each person who took the decision for

it to deal in or counsel or procure the other

person to deal in such |listed securities or

derivatives (as the case nay be)toenter into—

thetransactionfor+t did not have the
relevant information up to (and including) the

time when it dealt in or counselled or procured

5

The anendnents to this clause mrror that nmade to clause 262(2) in Part

X1,

Please seetherelevant Notesin Part XI1I for details of thelatest amendments.

20



(b)

(c)

the other person to deal in such listed

securities or derivatives (as the case may

be) enteredinto-the transaction;
arrangenments then existed to secure that —
(i) the relevant information was, up to
(and including) the tine when it
entered into the transactiondealt in

or counselled or procured the other

person to deal in such listed

securities or derivatives (as the

case may be), not communicated to any

person who took the decision; and
(ii) none of its directors or enpl oyees
who had the relevant information gave
advi ce concerning the transaction
deci sion to any person who took the
decision at any tine before it dealt

in or counselled or entered intothe

transactionprocured the other person

to deal in such |listed securities or

derivatives (as the case nmay be): and

the relevant information was in fact not so
comuni cated to any person who took the decision
and none of its directors or enployees who had
the relevant information in fact so gave the
advi ce to any person who took the deci sion.
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contract—

5(3) Wiere a person is charged with an offence under

section 283(8) in respect of a contravention of section 283

taking place through his dealing in or counselling or

procuring another person to deal in listed securities or

derivatives or his disclosure of information, it is a defence

to the charge for the person to prove that the purpose for

which he dealt in or counselled or procured the other person

to deal in the listed securities or derivatives in question or

di sclosed the information in question (as the case nmay be) was

not, or, where there was nore than one purpose, the purposes

for which he dealt in or counselled or procured the other

person to deal in the listed securities or derivatives in

question or disclosed the information in question (as the case

may be) did not include, the purpose of securing or increasing

a profit or avoiding or reducing a |loss, whether for hinself

or _another, by using relevant information.

‘(4) Where a person is charged with an of fence under

section 283(8) in respect of a contravention of section 283

taki ng place through his dealing in or counselling or

The anmendrments to this clause mrror that made to clause 262(3) in Part

X 11. Pleaseseetherelevant Notesin Part XI11 for details of the latest amendments.

The anmendrments to this clause mrror that made to cl ause 262(4) in Part

X 11. Pleaseseetherelevant Notesin Part X111 for details of the latest amendments.
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procuring another person to deal in listed securities or

derivatives, it is a defence to the charge for the person to

prove that -

(a) he dealt in or counselled or procured the other

person to deal in the listed securities or

derivatives in question (as the case nmay be) as

agent ;

(b) he did not select or advise on the selection of

such listed securities or derivatives:; and

C he —

(i) did not know that the person for whom

he acted as agent was a person

connected wth the corporation the

listed securities of which were, or

the derivatives of the |listed

securities of which were, such listed

securities or derivatives:; or

(ii) did not know that the person for whom

he acted as agent had the rel evant

information in question.

8(5) Wiere a person is charged with an of fence under

section 283(8) in respect of a contravention of section 283

taki ng place through his dealing in or counselling or

8 The anendnents to this clause mirror that nmade to clause 262(5) in Part

X 11. Pleaseseetherelevant Notesin Part X111 for details of the latest amendments.

26



procuring another person to deal in listed securities or

derivati ves,

is a defence to the charge for the person to

prove that

(a)

at the tine when he dealt in or counselled or

(b)

procured the other person to deal in the listed

securities or derivatives in question, the

dealing in guestion was not required to be

recorded on a recogni zed stock market or to be

notified to a recogni zed exchange conpany under

its rules; and

(i) where the contravention took place

through his dealing in listed

securities or derivatives —

(A) he and the other party to the

dealing in gquestion entered into

the dealing directly with each

ot her: and

(B) at the tinme when he entered into

the dealing, the other party to

the dealing knew, or ought

reasonably to have known, of the

relevant information in

question; or

(ii) where the contravention took place

t hrough his counselling or procuring

27



’(6)

anot her person to deal in listed

securities or derivatives —

(A) he counselled or procured the
other party to the dealing in
guestion to enter into the
dealing directly wth him and

(B) at the tine when he counselled

or procured the other party to

enter into the dealing, the

ot her party knew, or ought

reasonably to have known, of the

relevant information in

question.

section 283(8)

Where a person is charged with an offence under

in respect of a contravention of section 283

taking place through his dealing in |listed securities or

derivati ves,

is a defence to the charge for the person to

prove that —

he entered into the dealing in question,

otherwi se than as a person who has counsell ed

or procured the other party to the dealing to

deal

in listed securities or their derivatives:;

and

9

The anendnents to this clause mrror that nade to clause 262(6) in Part

X1,

Please seetherelevant Notesin Part Xl for details of thelatest amendments.
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at the tine when he entered into the dealing,

(b)

the other party to the dealing knew, or ought

reasonably to have known, that he was a person

connected with the corporation the listed

securities of which were, or the derivatives of

the listed securities of which were, the |listed

securities or derivatives in question

'f7) Where a person is charged with an of fence under

section 283(8)

in respect of a contravention of section 283

taking place through his counselling or procuring another

person to dea

in listed securities or derivatives, it is a

defence to the charge for the person to prove that —

(a) the other person did not counsel or procure the
other party to the dealing in question to dea
in listed securities or their derivatives; and

(b) at the tine when he counselled or procured the

other person to deal in the |listed securities

or derivatives in question, the other party to

the dealing in gquestion knew, or ought

reasonably to have known, that the other person

was a person connected with the corporation the

listed securities of which were, or the

1% The anendnents to this clause mirror that nade to clause 262(7) in Part

X1,

Please seetherelevant Notesin Part Xl for details of thelatest amendments.
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derivatives of the listed securities of which

were, such listed securities or derivatives.

t7A)Wiere a person is charged with an of f ence under

section 283(8) in respect of a contravention of section 283

taki ng place through his dealing in or counselling or

procuring another person to deal in listed securities or

derivatives, it is a defence to the charge for the person to

prove that —

(a) he acted —

(i) in connection wth any dealing in

listed securities or their

derivatives (whether by hinself or

anot her person) which was under

consideration or was the subject of

negotiation, or in the course of a

series of such dealings: and

(ii) with a viewto facilitating the

acconplishnent of the dealing or the

series of dealings: and

(b) the relevant information in question was narket

information arising directly out of his

involvenent in the dealing or the series of

deal i ngs.

'1 The anmendnents to this clause mirror that nmade to clause 262(7A) in Part
X 11. Pleaseseetherelevant Notesin Part X111 for details of thelatest amendments.
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1f£8) Wiere a person is charged with an of f ence under

section 283(8) in respect of a contravention of section 283

taking place through his dealing in or counselling or

procuring another person to deal in listed securities or

derivatives, it is a defence to the charge for the person to

prove that the dealing in question is a market contract.

'#9) For the purposes of subsection (7A), "market

i nformation" ( ) nmeans information consisting of one or

nore of the following facts —

(a) that there has been or is to be any dealing in

listed securities or derivatives of listed

securities of a particular kind, or that any

such dealing is under consideration or is the

subj ect of negoti ation;

(b) that there has not been or is not to be any

dealing in listed securities or derivatives of

listed securities of a particular Kkind;

(c) the quantity of listed securities or

derivatives of listed securities in which there

is or is to be any dealing, or in which any

12 The anendnents to this clause mirror that nade to clause 262(8) in Part
Xl 11. Pleaseseetherelevant Notesin Part X111 for details of the latest amendments.

13 Amendnment to insert a definition of “market information” upon which the
new defence in clause 284(7A) depends as in clause 272(9) in Part XlI1I.
See Note 11. Pleaseseetherelevant Notein Part X111 for details of thelatest amendments.
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dealing is under consideration or is the

subj ect of negotiation;

(d) the price (or range of prices) at which listed

securities or derivative of listed securities

have been or are to be dealt in, or the price

(or range of prices) at which listed securities

or derivatives of listed securities in which

any dealing is under consideration or is the

subj ect of negotiation may be dealt in;

(e) the identity of the persons involved or likely

to be involved in any capacity in any dealing

in listed securities or derivatives of |isted

securities.

285. Insider dealing offence — defences for certain
trustees and personal representatives

Lf\here a person who is a trustee or personal

representative is charged with an offence under section 283(8)

in respect of a contravention of section 283 taking place

through his dealing in or counselling or procuring by +reasen—

of havingenteredintoatransactionanot her person to deal in
listed securities ortheir—derivatives—and-heenteredintothe

transaction-as—a-trustee or personal—

!4 The anmendnments to this clause mirror that made to clause 263 in Part

X 11. Pleaseseethereevant Notesin Part Xl11 for details of the latest amendments.
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representativederivatives, it is a defence to the charge for

t he person to prove that —

286.

283( 8)

(aa) he acted on advice obtained in good faith from

(a)

(b)

anot her person—and—;

t hat ot her person appeared to himto be an
appropriate person fromwhomto seek the

advi ce; and

it did not appear to himthat, had that other
person entered into the transaction, that other
person—would-contravene—section—283dealt in the

listed securities or derivatives in question, a

contravention of section 283 would take pl ace.

| nsi der dealing offence — defences for certain
persons exercising right to subscribe for or
acquire securities or derivatives

Lhere a person is charged with an offence under section

in respect of a contravention of section 283 taking

pl ace through his dealing in |listed securities or derivatives,

it is a defence to the charge for the person to prove that —

(a)

he dealt in the listed securities or

derivatives in question by way of his exercise

of a right to subscribe for or otherw se

acquire the listed securities of a corporation

!5 The anendnments to this clause mirror that made to clause 264 in Part

X1,

Please seetherelevant Notesin Part Xl for details of thelatest amendments.

33



o . T of I I
for—the personto—provethat—such listed

securities or derivatives:; and

(b) the right was granted to himor was derived
fromsecurities or their derivatives that were
hel d by hi m before he becane aware of any
relevant information in relation to the

corporation the |listed securities of which

were, or the derivatives of the listed

securities of which were, such listed

securities or derivatives.

Division 3 - Oher market m sconduct offences

287. O fence of false trading

——*(1) A person shall not, in Hong Kong or el sewhere,

do anything or cause anything to be done, with the intention

that, or being reckless as to whether, it has, or is likely to

have, the effect of creating a false or m sleading

appear ance -

16 The anendnents to this clause mirror that nade to clause 265(1) in Part

Xl 11. Pleaseseetherelevant Notesin Part X111 for details of the latest amendments.
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(+(a)of active trading in securities or futures
contracts traded on a rel evant recognized
mar ket or by neans of authorized autonmated
tradi ng services; or

—(b)with respect to the market for, or the price
for dealings in, securities or futures
contracts traded on a rel evant recognized
mar ket or by nmeans of authorized autonmated

tradi ng services.

1(2) A person shall not, in Hong Kong, intenti-onally—or—

do anything or cause anything to be done, with the intention

that, or being reckless as to whether, it has, or is likely to

have, the effect of creating a false or m sleading

appear ance —
—(a)of active trading in securities or futures
contracts traded on a rel evant overseas narket:

or

!7 The amendnents to this clause mirror that nade to clause 265(2) in Part

X I11. Pleaseseetherelevant Notesin Part X111 for detals of thelatest amendments.
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—(b)with respect to the market for, or the price
for dealings in, securities or futures
contracts traded on a rel evant overseas market.

(3) A person shall not, in Hong Kong or el sewhere, take
part in, be concerned in, or carry out, directly or
indirectly, one or nore transactions (whether or not any of
themis a dealing in securities or futures contracts), wth
the intention that, or being reckless as to whether, it or
they has or have, or is or are likely to have, the effect of
creating an artificial price, or maintaining at a | evel that
is artificial (whether or not it was previously artificial) a
price, for dealings in securities or futures contracts traded
on a relevant recogni zed market or by nmeans of authorized
automated tradi ng servi ces.

(4) A person shall not, in Hong Kong, take part in, be
concerned in, or carry out, directly or indirectly, one or
nmore transactions (whether or not any of themis a dealing in
securities or futures contracts), with the intention that, or
being reckl ess as to whether, it or they has or have, or is or
are likely to have, the effect of creating an artificial
price, or maintaining at a level that is artificial (whether
or not it was previously artificial) a price, for dealings in
securities or futures contracts traded on a rel evant overseas

mar ket .
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(5)

Wthout Iimting the generality of subsection (1) or

(2), where a personwhol®—

(a)

(b)

(c)

enters into or carries out, directly or
indirectly, any transaction of sale or

purchase, or any transaction which purports to
be a transaction of sale or purchase, of
securities that does not involve a change in
the beneficial ownership of them

offers to sell securities at a price that is
substantially the sane as the price at which he
has made or proposes to make, or knows that an
associ ate of his has nmade or proposes to nake,
an offer to purchase the sane or substantially
t he sane, nunber of them or

offers to purchase securities at a price that
is substantially the sanme as the price at which
he has nmade or proposes to nmake, or knows that
an associ ate of his has made or proposes to
make, an offer to sell the sane or

substantially the sane, nunber of them

then, unless the transaction in question is an off-nmarket

transaction, the person’®shall, for the purposes of subsection

18 Techni cal

anendnent.  Members considered the amendment and did not propose further

changes at the Bills Committee meeting on 3 October 2001.
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(D—ors (1) and?°(2), be regarded as doi ng sonething or
causing sonething to be done, with the intention havwng—
Hhtentionally—orrecklessly created—causedtobe created—or—
done—sonethingthat+stHkelyrtoecreate-that, or being

reckless as to whether, it has, or is likely to have, the

effect of creating®'a false or msleading appearance -

(i) where the securities are traded on a rel evant
recogni zed market or by means of authorized
automated tradi ng services, of active trading
in securities so traded or with respect to the
mar ket for, or the price for dealings in,
securities so traded; or

(ii) where the securities are traded on a rel evant
overseas market, of active trading in
securities so traded or wwth respect to the
mar ket for, or the price for dealings in,
securities so traded.

(6) Subject to subsection (7), a person who contravenes

subsection (1), (2), (3) or (4) commts an offence.

19 The anendnent mirrors that nade to clause 265(5) in Part X lI. Members

consider ed the amendment and did not propose further changes at the Bills Committee meeting on
3 Octaober 2001.

20 The amendment mirrors that nade to clause 265(5) in Part X II. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 October 2001.

21 Anendnent consequential to that nmade to clause 265(1). Members considered

the amendment and did not propose further changes at the Bills Committee meeting
on 3 October 2001.
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(7) Were a person is charged with an offence under

subsection (6) in respect of a contravention of subsection (1)

or (2) by—reason—of-havingcommttedtaking place through the

commni ssion of?2?an act referred to in subsection (5)(a), (b) or

(c), it is a defence to the charge for the person to prove
that the purpose for which he conmtted the act was not, or,
where there was nore than one purpose, the purposes for which
he commtted the act did not include, the purpose of creating
a false or m sl eadi ng appearance of active trading in
securities, or with respect to the market for, or the price
for dealings in, securities, referred to in subsection (1) or
(2) (as the case may be).

2¢7A) I n subsection (5), "off-market transaction" ( )

neans a transacti on which —

(a) in the case of securities traded on a relevant

recogni zed market, is not required to be

recorded on the relevant recogni zed market, or

to be notified, under the rules of the person

by whom the rel evant recogni zed market is

operated, to such person;

(b) in the case of securities traded by neans of

aut hori zed automated trading services, i S not

% __Technical amendment for consistency with clause 265(6).

23 Anendnent to add definition of “off-market transaction” consequential to
anendnent to that described in Note 19. Members considered the amendment and
did not propose further changes at the Bills Committee meeting on 3 October 2001.
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required to be recorded by neans of authorized

automat ed tradi ng services, or to be notified,

under the rules of the person by whomthe

aut hori zed automated trading services are

operated, to such person; or

(c) in the case of securities traded on a relevant

overseas market, is not required to be recorded

on the relevant overseas narket, or to be

notified, under the rules of the person by whom

the rel evant overseas market is operated, to

such person.

(8 In this section —

(a) a reference to a transaction of sale or
purchase, in relation to securities, includes
an offer to sell or purchase securities and an
invitation (however expressed) that expressly
or inpliedly invites a person to offer to sel
or purchase securities; and

(b) a reference to entering into or carrying out a
transaction of sale or purchase shall, in the
case of an offer or an invitation referred to
in paragraph (a), be construed as a reference
to making the offer or the invitation (as the

case may be).
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288. O fence of price rigging

(1)

(2)

A person shall not, in Hong Kong or el sewhere —

(a)

(b)

enter into or carry out, directly or

indirectly, any transaction of sale or purchase
of securities that does not involve a change in
t he beneficial ownership of those securities,
whi ch has the effect of maintaining,

i ncreasi ng, reducing, stabilizing, or causing
fluctuations in, the price of securities traded
on a relevant recogni zed market or by neans of
aut hori zed automated tradi ng services; or

enter into or carry out, directly or

indirectly, any fictitious or artificial
transaction or device, with the intention that,
or being reckless as to whether, it has the

ef fect of nmaintaining, increasing, reducing,
stabilizing, or causing fluctuations in, the
price of securities, or the price for dealings
in futures contracts, that are traded on a

rel evant recogni zed market or by means of

aut hori zed automated tradi ng services.

A person shall not, in Hong Kong -

(a)

enter into or carry out, directly or
indirectly, any transaction of sale or purchase
of securities that does not involve a change in
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t he beneficial ownership of those securities,
whi ch has the effect of maintaining,
i ncreasi ng, reducing, stabilizing, or causing
fluctuations in, the price of securities traded
on a relevant overseas market; or

(b) enter into or carry out, directly or
indirectly, any fictitious or artificial
transaction or device, with the intention that,
or being reckless as to whether, it has the
effect of maintaining, increasing, reducing,
stabilizing, or causing fluctuations in, the
price of securities, or the price for dealings
in futures contracts, that are traded on a
rel evant overseas narket.

(3) For the purposes of subsections (1)(b) and (2)(b),
the fact that a transaction is, or at any tinme was, intended
to have effect according to its terns is not conclusive in
determ ning whether the transaction is, or was, not fictitious
or artificial.

(4) Subject to subsection (5), a person who contravenes
subsection (1) or (2) commts an offence.

(5) Were a person is charged with an of fence under
subsection (4) in respect of a contravention of subsection

(1) (a) or (2)(a) taking place through any transaction of sale

or purchase of securities that does not involvea change in the
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benefici-al—ownershipof thoseZ*securities, it is a defence to
the charge for the person to prove that the purpose for which
the securities were sold or purchased was not, or, where there
was nore than one purpose, the purposes for which the
securities were sold or purchased did not include, the purpose
of creating a false or m sl eading appearance with respect to
the price of securities.

(6) In this section —

(a) a reference to a transaction of sale or
purchase, in relation to securities, includes
an offer to sell or purchase securities and an
invitation (however expressed) that expressly
or inpliedly invites a person to offer to sel
or purchase securities; and

(b) a reference to entering into or carrying out a
transaction of sale or purchase shall, in the
case of an offer or an invitation referred to
in paragraph (a), be construed as a reference
to making the offer or the invitation (as the

case may be).

% Technical amendment to clarify application of thedefence.
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289. O fence of disclosure of information about
prohi bited transactions

(1) A person shall not disclose, circulate or
di ssem nate, or authorize or be concerned in the disclosure,
circulation or dissemnation of, information to the effect
that the price of securities of a corporation, or the price
for dealings in futures contracts, that are traded on a
rel evant recogni zed market or by means of authorized automated
trading services wll be maintained, increased, reduced or
stabilized, or is likely to be maintained, increased, reduced
or stabilized, because of a prohibited transaction relating to
securities of either the corporation or a related corporation
of the corporation or to the futures contracts (as the case
may be), if he, or an associate of his -
(a) has entered into or carried out, directly or
indirectly, the prohibited transaction; or
(b) has received, or expects to receive, directly
or indirectly, a benefit as a result of the
di scl osure, circulation or dissenm nation of the
i nformation.
(2) Subject to subsection (3), a person who contravenes
subsection (1) comrmits an offence.
(3) Where a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1)

on the basis that he, or an associate of his, received, or
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expected to receive, directly or indirectly, a benefit as—a—

| : iscl i Lati i ) ) :
informationreferred to in subsection (1)(b)?% it is a defence

to the charge for the person to prove that -

(a) the benefit which he or the associate of his
(as the case may be) received, or expected to
receive, was not froma person who has entered
into or carried out, directly or indirectly,
the prohibited transaction in question, or an
associ ate of such person; or

(b) the benefit which he or the associate of his
(as the case may be) received, or expected to
receive, was froma person who has entered into
or carried out, directly or indirectly, the
prohi bited transaction in question, or an
associ ate of such person, but up to (and
including) the tinme of the disclosure,
circulation or dissem nation of the information
he has acted in good faith.

(4) In this section —

(a) a reference to a prohibited transaction neans
any conduct or transaction which constitutes
mar ket m sconduct or a contravention of any of

the provisions of Divisions 2 to 4; and

% __Technical amendment to clarify application of thedefence.
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(b) a reference to any person having entered into
or carried out the prohibited transaction shal

be construed accordingly.

290. O fence of disclosure of false or m sleading
i nformati on i nducing transactions

(1) A person shall not, in Hong Kong or el sewhere,
di scl ose, circulate or dissem nate, or authorize or be
concerned in the disclosure, circulation or dissemnation of,
information that is likely —
(a) to induce another person to subscribe for
securities, or deal in futures contracts, in
Hong Kong;
(b) to induce the sale or purchase in Hong Kong of
securities by another person; or
(c) to maintain, increase, reduce or stabilize the
price of securities, or the price for dealings

in futures contracts, in Hong Kong,

(i) the information is false or msleading as to a

material fact, or is false or m sl eading

t hrough the om ssion of a material fact; and
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(ii) the person knows that, or is reckless er—
negligent?®as to whether, the information is
false or msleading as to a material fact, or
is false or m sleading through the om ssion of
a material fact.

(2) Subject to subsections (3) to (5), a person who
contravenes subsection (1) conmts an offence.

2(3) Where a person is charged with an of fence under

subsection (2) in respect of a contravention of subsection (1)

t aki ng pl ace in—relationto-any -disclosure—cireculationor—
di-ssemnation—of information—iti+s—a-defencby reason only of

the issue or reproduction of information, it is a defence to

the tothe chargefor the persontoprovethat—
Ay od busi I ' neipal
. whicl de t , e ,

% With Members agreement reached at the Bills Committee meeting on 3 October 2001, we have

removed “ negligent” as the mental element in clause 290. This takes into account concerns of the
media expressed to the Bills Committee and of some Members.

27 Anendnent consequential to amendnent of similar conduit defences in Part

IV to clarify that the conduit defences apply both to a firm and people
acting for that firm wth necessary adaptations. We have considered the

comments of some M ember s expressed at the meeting on 3 October 2001, and believe that the present
draft would best reflect the policy intention of the provision and addr ess mar ket concer ns.
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or—gui-delines{however—desecribed)charge for the person to

prove that

(a)

the issue or reproduction of the information

(b)

took place in the ordinary course of a business

(whet her _or not carried on by him, the

principal purpose of which was issuing or

reproducing naterials provided by others:

the contents of the information were not,

wholly or partly, devised —

50



(i) where the business was carried on by

him by hinself or any officer,

enpl oyee or agent of his: or

(ii) where the business was not carried on

by him by hinmself;

(c) for the purposes of the issue or reproduction —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his: or

(ii) where the business was not carried on

by him he,

did not select, add to, nodify or otherw se

exercise control over the contents of the

information; and

(d) at the tine of the issue or reproduction, he

did not know that the informati on was fal se or

msleading as to a material fact or was fal se

or msleading through the om ssion of a

mat eri al fact.

2¢4) Where a person is charged with an offence under

subsection (2) in respect of a contravention of subsection (1)

taking place by reason only of the re-transm ssi on of

28 Anendnent consequential to amendment of the conduit defences in Part IV
to clarify that the internet hyperlink defences apply both to a firm and
people acting for that firm wth necessary adaptati ons. Wehave considered

the comments of some Members expressed at the meeting on 3 October 2001, and believe that the
present draft would best reflect the policy intention of the provision and addr ess market concerns.
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information, it is a defence to the charge for the person to

prove that -

(a) the re-transm ssion of the information took

place in the ordinary course of a business

(whether or not carried on by him, the norma

conduct of which involved the re-transm ssion

of information to other persons within an

information systemor fromone i nformation

systemto another information system (wherever

situated), whether directly or by facilitating

the establishnent of |inks between such other

persons and third parties;

(b) the contents of the information were not,

wholly or partly, devised —

(i) where the business was carried on by

him by hinself or any officer,

enpl oyee or agent of his: or

(ii) where the business was not carried on

by him by hinmself;

(c) for the purposes of the re-transni ssion —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his: or

(ii) where the business was not carried on

by him he,
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did not select, add to, nodify or otherw se

exercise control over the contents of the

i nformati on;

(d) the re-transmission of the information was

acconpani ed by a nessage to the effect, or was

effected foll owi ng acknow edgnment by the

persons to whomit was re-transmtted of their

under st andi ng, that —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his:; or

(ii) where the business was not carried on

by him the person who carried on the

busi ness or any officer, enployee or

agent of that person,

did not devise the contents of the information,

and neither took responsibility for it nor

endorsed its accuracy; and

(e) at the tinme of the re-transm ssion —

(i) he did not know that the information

was false or misleading as to a

material fact or was fal se or

m sl eadi ng through the om ssion of a

material fact: or

(ii) he knew that the information was

false or msleading as to a materi al
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fact or was false or ni sl eading

through the onmission of a materi al

fact, but —

(A) where the business was carried

on by him in the circunstances

of the case he could not

reasonably be expected to

prevent the re-transm ssion; or

(B) where the business was not

carried on by him in the

circunstances of the case he has

taken all reasonable steps to

bring the fact that the

information was so fal se or

m sleading to the attention of a

person in a position to take

steps to cause the re-

transnm ssion to be prevented

(even if the re-transm ssion in

fact took place).

2?5) Where a person is charged with an of f ence under

subsection (2) in respect of a contravention of subsection (1)

29 Anendnent consequential upon amendnent to the live broadcast defences in
Part IV to clarify that those defences apply to both to a firm and
people acting for that firm wth necessary adaptati ons. Wehave considered

the comments of some Members expressed at the meeting on 3 October 2001, and believe that the
present draft would best reflect the policy intention of the provision and addr ess market concerns.
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taking place by reason only of the live broadcast of

information, it is a defence to the charge for the person to

prove that —

(a) the broadcast of the information took place in

the ordinary course of the business of a

broadcaster (whether or not he was such

br oadcaster) ;

(b) the contents of the information were not,

wholly or partly, devised —

(i) where he was the broadcaster, by

hi nself or any officer, enployee or

agent of his: or

(ii) where he was not the broadcaster, by

hi nsel f;

(c) for the purposes of the broadcast —

(i) where he was the broadcaster, he or

any officer, enployee or agent of

his: or

(ii) where he was not the broadcaster, he,

did not select, add to, nodify or otherw se

exercise control over the contents of the

information;

(d) inrelation to the broadcast —
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(i) where he was the broadcaster, he; or

(ii) where he was not the broadcaster, he

beli eved and had reasonabl e grounds

to believe that the broadcaster,

acted in accordance with the terns and

(e)

conditions of the licence (if any) by which he

or the broadcaster (as the case may be) becane

entitled to broadcast as a broadcaster and with

any code of practice or guidelines (however

described) issued under or pursuant to the

Tel ecomuni cati ons Ordi nance (Cap. 106) or the

Br oadcasti ng O di nance (48 of 2000) and

applicable to himor the broadcaster (as the

case may be)issuedunder—or—pursuant—to-the—
| . . i E . ; I
I . i E : ; I
appticableto-him as a broadcaster; and

at the tinme of the broadcast -

(i) he did not know that the information
was false or msleading as to a
material fact or was fal se or
m sl eadi ng through the om ssion of a
material fact; or

(i) he knew that the infornmation was
false or msleading as to a materi al
fact or was fal se or m sl eadi ng
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t hrough the om ssion of a materi al
fact, but =

(A  where he was the broadcaster?,

in the circunmstances of the case
he coul d not reasonably be
expected to prevent the

br oadcast —__or

(B) where he was not the

broadcaster, in the

circunstances of the case he has

taken all reasonable steps to

bring the fact that the

informati on was so fal se or

m sleading to the attention of a

person in a position to take

steps to cause the broadcast to

be prevented (even if the

br oadcast in fact took place)?.

(6) In this section, "issue" ( ), inrelation to any
material (including any information), includes publishing,
circulating, distributing or otherw se dissem nating the

mat eri al _or the contents thereof®? whether -

(a) by any visit in person;

30 Technical amendnent for consistency with other similar definitions of
“issue” (e.qg. clause 101). Members considered the amendment and did not propose
further changesat the Bills Committee meeting on 3 October 2001.

57



(b) in a newspaper, magazi ne, journal or other
publ i cati on;

(c) by the display of posters or notices;

(d) by nmeans of circulars, brochures, panphlets or
handbi | | s;

(e) by an exhibition of photographs or
ci nemat ograph fil ns;

(f) by way of sound or television broadcasting;

b any information systentlor other
(9) y conputer

el ectroni c device; or
(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically,
manual Iy or by any other nmedium or by way of
production or transm ssion of |ight, inmge or
sound or any ot her nedium
and al so i ncludes causing or authorizing the material to be

i ssued.

291. O fence of stock market mani pul ation
(1) A person shall not, in Hong Kong or el sewhere —
(a) enter into or carry out, directly or
indirectly, 2 or nore transactions in

securities of a corporation that by thensel ves

¥ _Thereplacement of “ computer” with “information system” is proposed in the light of technological
development. As a general exercise, the Administration will propose similar changes to other

legislation as opportunitiesarise.

58



or in conjunction with any other transaction
increase, or are likely to increase, the price
of any securities traded on a rel evant
recogni zed market or by means of authorized
automated tradi ng services, with the intention
of i nducing another person to purchase or
subscribe for, or to refrain fromselling,
securities issuedbyof®?the corporation or
byof3 a related corporation of the corporation;

(b) enter into or carry out, directly or
indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
reduce, or are likely to reduce, the price of
any securities traded on a rel evant recogni zed
mar ket or by neans of authorized autonmated
trading services, with the intention of
i nduci ng anot her person to sell, or to refrain
from purchasi ng, securities issued-byof* the
corporation or byof® a related corporation of
t he corporation; or

(c) enter into or carry out, directly or

indirectly, 2 or nore transactions in

32 Technical anmendnment for tallying with clause 7 of Schedule 1. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 October 2001.
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securities of a corporation that by thensel ves
or in conjunction with any other transaction
mai ntain or stabilize, or are likely to

mai ntain or stabilize, the price of any
securities traded on a relevant recogni zed

mar ket or by neans of authorized autonmated
trading services, with the intention of

i nduci ng anot her person to sell, purchase or
subscribe for, or to refrain fromselling,

pur chasi ng or subscribing for, securities
i-ssued—byof 3 the corporation or byof3 a rel ated

corporation of the corporation.

(2) A person shall not, in Hong Kong -

(a)

(b)

enter into or carry out, directly or
indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
increase, or are likely to increase, the price
of any securities traded on a relevant overseas
market, with the intention of inducing another
person to purchase or subscribe for, or to
refrain fromselling, securities issuedbyof*
the corporation or byof3 a rel ated corporation
of the corporation;

enter into or carry out, directly or
indirectly, 2 or nore transactions in
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securities of a corporation that by thensel ves
or in conjunction with any other transaction
reduce, or are likely to reduce, the price of
any securities traded on a rel evant overseas
market, wth the intention of inducing another
person to sell, or to refrain from purchasing,
securities issued—byof?* the corporation or
byof3 a related corporation of the corporation;
or
(c) enter into or carry out, directly or
indirectly, 2 or nore transactions in
securities of a corporation that by thensel ves
or in conjunction with any other transaction
mai ntain or stabilize, or are likely to
mai ntain or stabilize, the price of any
securities traded on a relevant overseas
market, with the intention of inducing another
person to sell, purchase or subscribe for, or
to refrain fromselling, purchasing or
subscri bing for, securities issued-byof* the
corporation or byof®* a related corporation of
t he corporation.
(3) A person who contravenes subsection (1) or (2)
commts an of fence.

(4) In this section —
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(a) areference to a transaction includes an offer
and an invitation (however expressed); and

(b) a reference to entering into or carrying out a
transaction shall, in the case of an offer or
an invitation referred to in paragraph (a), be
construed as a reference to naking the offer or

the invitation (as the case may be).

Division 4 - Oher offences

292. O fence involving fraudul ent or deceptive devices,

etc. in transactions in securities, futures
contracts or |everaged forei gn exchange
t radi ng

(1) A person shall not, directly or indirectly, in a

transaction involving securities, futures contracts or

| everaged foreign exchange trading -

(a) enploy any device, schene or artifice with
intent to defraud or deceive; or
(b) engage in any act, practice or course of

busi ness which is fraudul ent or deceptive®? or

33

In response to a comment on whether "deceptive" adds anything to

"fraudulent” .,we have sought the advice of the Director of Public
Prosecuti ons (DPP). Case law suggests that deceit is not an essential
ingredient of fraud, as to deceive is to induce "soneone" to believe
that a thing is true which is false, and a person can be defrauded
without being deceived (e.g. his right being prejudiced without his
knowl edge/ consent). DPP's view is that "deceptive" should be retained
as it allows the Prosecution, in situation where there is "deception",
to directly allege that specific npbde of offence. Members considered the
amendment and did not proposefurther changes at the Bills Committee meeting on 3 October 2001.
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woul d operate as a fraud or deception.
(2) A person who contravenes subsection (1) commts an
of f ence.
(3) In this section, a reference to a transaction

i ncludes an offer and an invitation (however expressed).

293. O fence of disclosure of false or m sl eading
information inducing others to enter into
| everaged foreign exchange contracts
(1) A person shall not, in Hong Kong or el sewhere,
di scl ose, circulate or dissem nate, or authorize or be
concerned in the disclosure, circulation or dissemnation of,
information that is |ikely to i nduce another person to enter
into a | everaged foreign exchange contract in Hong Kong, if —
(a) the information is false or msleading as to a
material fact, or is false or msleading
t hrough the om ssion of a material fact; and
(b) the person knows that, or is reckless er—

negligent3*as to whether, the information is

false or msleading as to a material fact, or
is false or m sleading through the om ssion of
a material fact.

(2) Subject to subsections (3) to (5), a person who

contravenes subsection (1) conmts an offence.

¥ _Condstent with the amendment to clause 290, we agreed with Members at the Bills Committee

mesting on 3 October 2001to remove” negligent” from clause 293 aswell.
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3¢3) Where a person is charged with an of fence under

subsection (2) in respect of a contravention of subsection (1)

taki ng place in relation to any disclosure, circulation or -
di-ssemnation—of information—it+s—a-defencby reason only of

the issue or reproduction of information, it is a defence to

the to the charge for the person to prove that —
2y od busi I | neipal
¢ whicl L de tl . e .

Lol eadi Lol

35 See Note 27. Wehave considered the comments of some Members expressed at the meeting on

3 October 2001, and believe that the present draft would best reflect the palicy intention of the
provision and addr ess market concerns.
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charge for the person to prove that —

(a)

the issue or reproduction of the information

(b)

took place in the ordinary course of a business

(whether or not carried on by him, the

principal purpose of which was issuing or

reproducing naterials provided by others:

the contents of the informati on were not,

wholly or partly, devised —

(i) where the business was carried on by

him by hinself or any officer,

enpl oyee or agent of his; or

(ii) where the business was not carried on

(c)

by him by hinself;

for the purposes of the issue or reproduction —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his: or

(ii) where the business was not carried on

(d)

by him he,

did not select, add to, nodify or otherw se

exercise control over the contents of the

i nformati on; and

at the tinme of the issue or reproduction, he

did not know that the information was fal se or

msleading as to a material fact or was false
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or msleading through the om ssion of a

mat eri al fact.

5f4) Where a person is charged with an of f ence under

subsection (2) in respect of a contravention of subsection (1)

taking place by reason only of the re-transm ssi on of

information, it is a defence to the charge for the person to

prove that -

(a) the re-transm ssion of the information took

place in the ordinary course of a business

(whether or not carried on by him, the nornmm

conduct of which involved the re-transm ssion

of information to other persons within an

information systemor fromone i nformation

systemto another information system (wherever

situated), whether directly or by facilitating

the establishnment of |inks between such other

persons and third parties;

(b) the contents of the information were not,

wholly or partly, devised —

(i) where the business was carried on by

him by hinself or any officer,

enpl oyee or agent of his: or

38 See Note 28. Wehave considered the comments of some Members expressed at the meeting on

3 October 2001, and believe that the present draft would best reflect the palicy intention of the
provision and addr ess mar ket concerns.
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(ii) where the business was not carried on

by him by hinmself;

(c) for the purposes of the re-transm ssion —

(i) where the business was carried on by
him he or any officer, enployee or
agent of his; or

(ii) where the business was not carried on
by him he,
did not select, add to, nodify or otherw se
exercise control over the contents of the
information;
(d) the re-transm ssion of the information was

acconpani ed by a nessage to the effect, or was

effected foll owi ng acknow edgment by the

persons to whomit was re-transmtted of their

under st andi ng, that —

(i) where the business was carried on by

him he or any officer, enployee or

agent of his; or

(ii) where the business was not carried on

by him the person who carried on the

busi ness or any officer, enployee or

agent of that person,

did not devise the contents of the information,

and neither took responsibility for it nor

endorsed its accuracy; and
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at the tine of the re-transn ssion —

(e)

(i)

he did not know that the i nformation

(ii)

was false or misleading as to a

material fact or was fal se or

m sl eadi ng through the onmi ssion of a

material fact: or

he knew that the information was

false or msleading as to a materi al

fact or was false or m sl eading

through the onmission of a materi al

fact, but -

(A)  where the business was carried

on by him in the circunstances

of the case he could not

reasonably be expected to

prevent the re-transm ssion; or

(B) where the business was not

carried on by him in the

circunstances of the case he has

taken all reasonable steps to

bring the fact that the

informati on was so fal se or

m sleading to the attention of a

person in a position to take

steps to cause the re-

transnm ssion to be prevented
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(even if the re-transm ssion in

fact took place).

35(5) Where a person is charged with an of f ence under

subsection (2) in respect of a contravention of subsection (1)

taking place by reason only of the |live broadcast of

information, it is a defence to the charge for the person to

prove that —

(a) the broadcast of the information took place in

the ordinary course of the business of a

br oadcaster (whether or not he was such

br oadcaster) ;

(b) the contents of the information were not,

wholly or partly, devised —

(i) where he was the broadcaster, by

hi nself or any officer, enployee or

agent of his: or

(ii) where he was not the broadcaster, by

hi nsel f;

(c) for the purposes of the broadcast —

(i) where he was the broadcaster, he or

any officer, enployee or agent of

his: or

37 See Note 29. Wehave considered the comments of some Members expressed at the meeting on

3 October 2001, and believe that the present draft would best reflect the palicy intention of the
provision and addr ess mar ket concerns.
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(ii) where he was not the broadcaster, he,

did not select, add to, nodify or otherw se

exercise control over the contents of the

information;

(d) inrelation to the broadcast —

(i) where he was the broadcaster, he: or

(ii) where he was not the broadcaster, he

bel i eved and had reasonabl e grounds

to believe that the broadcaster,

acted in accordance with the terns and

conditions of the licence (if any) by which he

or the broadcaster (as the case may be) becane

entitled to broadcast as a broadcaster and with

any code of practice or guidelines (however

descri bed) issued under or pursuant to the

Tel ecomuni cati ons Ordi nance (Cap. 106) or the

Br oadcasti ng O di nance (48 of 2000) and

applicable to himor the broadcaster (as the

case may be) as a broadcaster; and

(e) at the tine of the broadcast —

(i) he did not know that the information

was false or nisleading as to a

material fact or was false or

m sl eadi ng through the om ssion of a

material fact; or
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(ii) he knew that the information was

false or msleading as to a materi al

fact or was false or m sl eading

through the onmission of a materi al

fact, but -

(A)  where he was the broadcaster, in

the circunstances of the case he

could not reasonably be expected

to prevent the broadcast:; or

(B) where he was not the

br oadcaster, in the

circunstances of the case he has

taken all reasonable steps to

bring the fact that the

informati on was so fal se or

m sleading to the attention of a

person in a position to take

steps to cause the broadcast to

be prevented (even if the

broadcast in fact took place).

(6) In this section, "issue" ( ), inrelation to any

material (including any information), includes publishing,
circulating, distributing or otherw se dissem nating the

mat erial or the contents thereof®, whether -

(a) by any visit in person;
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(b) in a newspaper, magazi ne, journal or other
publ i cati on;

(c) by the display of posters or notices;

(d) by nmeans of circulars, brochures, panphlets or
handbi | | s;

(e) by an exhibition of photographs or
ci nemat ograph fil ns;

(f) by way of sound or television broadcasting;

(g) by computerany information systeni' or other
el ectroni c device; or

(h) by any other neans, whether nmechanically,
el ectronically, magnetically, optically,
manual Iy or by any ot her nmedium or by way of
production or transm ssion of |ight, imge or
sound or any other nedi um

and al so i ncludes causing or authorizing the material to be

i ssued.

294. O fence of falsely representing dealings

in futures contracts on behal f of

ot hers, etc.

(1) A person shall not represent to another person that
he has on behalf of the other person dealt in, or facilitated
or arranged for any dealing in, a futures contract traded on a

recogni zed futures market or by neans of authorized autonmated

trading services, if —
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(a) in fact he has not so dealt in, or facilitated

or arranged for the dealing in, the futures

contract®® and

when(b) he knows that, or is reckless as to

whet her®®, in fact he has not so dealt in, or

facilitated or arranged for the dealing in, the
futures contract.

(2) A person shall not represent to another person that
he has dealt in, or facilitated or arranged for any dealing in,
a contract or other instrunment substantially resenbling a
futures contract on behalf of the other person in accordance
with the rules of a futures market outside Hong Kong, if —

(a) in fact he has not so dealt in, or facilitated

or arranged for the dealing in, the contract or

ot her instrunent:® and

when(b) he knows that, or is reckless as to

whet her,®* in fact he has not so dealt in, or

facilitated or arranged for the dealing in, the

contract or other instrunent.
(3) Subject—to-subsecti-on{4)—aA’’person who

contravenes subsection (1) or (2) commts an offence.

38 Amendnent in response to market comment (group of nine investment
bankers) to renove the due diligence defence for “bucketing” offence as
it may capture innocent mstakes. W are satisfied that the change will
not prejudice investors as nost bucket shops are fraudul ent operations
and a nental elenent of intention or recklessness would cover nost
conduct that it is necessary to cover to protect investors. Members

considered the amendment and did not propose further changes at the Bills Committee meeting
on 3 October 2001.
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3% Anendnent consequential upon the anendment described in Note 38.

Members considered the amendment and did not propose further changes at the Bills Committee
meeting on 3 October 2001.
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295. Penalties

Division 5 - Mscell aneous

(1) A person who commits an offence under this Part is

liable —

(a)

(b)

on conviction on indictnment to a fine of

$10, 000, 000 and to inprisonnent for 10 years;
or

on sunmary conviction to a fine of $1, 000, 000

and to inprisonnent for 3 years.

(2) Were a person is convicted of an offence under this

Part, the court before which the person is so convicted may,

in addition to any penalty specified in subsection (1), make

one~ or norethan—one2%0f the followi ng orders in respect of

t he person —

(a)

an order that the person shall not, w thout the
| eave of the court, be or continue to be a
director, liquidator, or receiver or manager of
the property or business, of a listed
corporation or any other specified corporation
or in any way, whether directly or indirectly,
be concerned or take part in the managenent of

a listed corporation or any other specified

4 Technical amendment for consistency with clause 249 in Part XI11.
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(b)

(c)

(3) When

subsection (2),

corporation for the period (not exceeding 5
years) specified in the order;

an order that the person shall not, w thout the
| eave of the court, in Hong Kong, directly or
indirectly, in any way acquire, dispose of or
ot herwi se deal in any securities, futures
contract or |everaged foreign exchange
contract, or an interest in any securities,
futures contract, |everaged forei gn exchange
contract or collective investnment schene for
the period (not exceeding 5 years) specified in
t he order;

an order that any body which may take

di sciplinary action against the person as one of
its nmenbers be recommended to take disciplinary
action against him

maki ng any order in respect of a person under

the court may take into account any conduct by

t he person which —

(a)

(b)

previously resulted in the person being
convicted of an offence in Hong Kong;
previously resulted in the person being
identified by the Market M sconduct Tribunal as
havi ng engaged in any market m sconduct

pursuant to section 244(3)(b); or
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(c) at any tine before the commencenent of Part
XI'll resulted in the person being identified as
an insider dealer in a determ nation under
section 16(3), or in a witten report prepared
and i ssued under section 22(1), of the repeal ed
Securities (Insider Dealing) O dinance.

(4) \Were the court makes an order under subsection
(2)(a), the court may specify a corporation by nane or by
reference to a relationship with any other corporation.

(5) Were the court makes an order under subsection
(2)(a), the order shall be filed by the court with the
Regi strar of Conpanies, as soon as reasonably practicable
after it is made.

(6) \Where the court makes an order under subsection
(2)(b), the Conmmi ssion may notify any |icenseder—exenptt?!

person or registered institution® of the order in such manner

as it considers appropriate.

(7) A person commits an offence if herefuses—or®?fails

to conply with an order made under subsection (2)(a) or (b)

and is liable —

“__Weaccept t he comment of some M embersthat theterm “exempt person’ isa misnomer and does not
reflect the proposed regulatory framework whereby authorized institutions engaging in regulated

activities are subject to a wide range of regulatory reguirements and discigdinary sanctions. We

informed Members at the meeting on 14 September 2001 that we would replace “exempt person”

with “registered ingtitution” and “ exempt” with “registered’ throughout the Bill to duly reflect the
policy intention.

42 Techni cal anendment for consistency with other similar provisions (e.q.
clause 245(2) in Part Xll1). Members consdered the amendment and did not propose
further changesat the Bills Committee meeting on 3 October 2001.
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(a) on conviction on indictnment to a fine of
$1, 000, 000 and to inprisonnment for 2 years; or
(b) on sunmary conviction to a fine at |level 6 and

to inprisonnment for 6 nonths.

*995A. Transactions relating to contravention of
Divisions 2 to 4 not void or voidable

A transaction is not void or voidable by reason only that

a contravention of any of the provisions of Divisions 2 to 4

has taken place in relation to or as a result of it.

296. Civil liability for contravention
of this Part

(1) Subject to subsections (2) and (3), a person who
contravenes any of the provisions of Divisions 2 to 4 shall,

apart—fromhet her or not he also incurs**any other liabilityhe

may—hedr (whet her under section 295 or otherwi se), be liable
to pay conpensation by way of danages to any other person for
any pecuniary | oss sustained by the other person as a result

of the contravention, whether or not* the |oss arises fromthe
ot her person having entered into a transaction or dealing at a

price affected by the contraventi on—or—otherwi-se®,

% Clause295A isadded for consistency with clause 271 inPart XI11.

44 The amendment mirrors that nade to clause 272(1) in Part X II. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 October 2001.
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(2) No person shall be liable to pay conpensation under
subsection (1) unless it is fair, just and reasonable in the
ci rcunst ances of the case that he should be so |iable.

(3) A defence under this Part to a charge for an offence
in respect of a contravention of any of the provisions of
Divisions 2 to 4 shall also be a defence in an action brought
under subsection (1) in respect of the same contravention.

(4) A person may bring an action under subsection (1) in
respect of a contravention of any of the provisions of
Divisions 2 to 4 even though the person agai nst whomthe
action is brought has not been charged with or convicted of an
of fence by reason of the contravention.

(5) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection
(1), it may, where it is, apart fromthis section, withinits

jurisdiction to entertain an application de—sefor an

injunction?? grant an injunction in addition to, or in

substitution for, damages, on such terns and conditions as it
consi ders appropri ate.
(6) Wthout prejudice to section 62 of the Evidence

Ordi nance (Cap. 8), in an action brought under subsection

(1) -

45 The anmendment mirrors that nade to clause 272(6) in Part X II. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 October 2001.
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(a) the fact that there is*®a deternination by the

Mar ket M sconduct Tribunal pursuant to section
244(3)(a) that market m sconduct has taken
pl ace;

(b) the fact that there is* a deternination by the

Mar ket M sconduct Tri bunal pursuant to section
244(3)(b) identifying a person (whether or not
a party to the action) as having engaged in
mar ket m sconduct,
shall, in so far the determnation is still subsisting, be
adm ssible in evidence for the purpose of proving, where to do
so is relevant to any issue in the action —
(1) in the case of a determination referred to in
paragraph (a), that the market m sconduct has
t aken pl ace; or
(ii) in the case of a determnation referred to in
paragraph (b), that the person has engaged in
mar ket m sconduct .

(7) In an action brought under subsection(l) -

4% The anmendment mirrors that nade to clause 272(7) in Part X II. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 Octaober 2001.
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(a)—where, where the fact that*’there is a determ nation

referred to in subsection (6)(a) or (b) is adm ssible in

evi dence under subsection (6)*% —

(a) then —

(i) in the case of a determ nation
referred to in subsection (6)(a), the
mar ket m sconduct that is the subject
of the determ nation shall, unless
the contrary is proved, be taken to
have taken pl ace; or

(i) in the case of a determ nation
referred to in subsection (6)(b), the
person that is the subject of the
determ nation shall, unless the
contrary is proved, be taken to have
engaged in market m sconduct; and

(b) wthout prejudice to the reception of any other

adm ssi bl e evidence as evidence of the

determnination or* for the purpose of

identifying the facts on which the
determ nati on was based, the contents of a
report of the Market M sconduct Tri bunal

containing the determ nation and published

47 Anmendnent consequential upon anendnents described in Note 46. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 October 2001.
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under section 254(2)(b)(i), or the contents of

a copy of a report of the Market M sconduct

Tri bunal containing the determ nati on and made

avai | abl e under subsection (8), shall also be

admi ssible in evidence for thatsuch*?purpose.
(8) Were in an action brought under subsection (1) —

(a) the fact that there is*®a determination

referred to in subsection (6)(a) or (b) is
adm ssi ble in evidence under subsection (6);
and
(b) a report of the Market M sconduct Tri bunal
contai ning the determ nation has not been
publ i shed under section 254(2)(b) (i),
the court having jurisdiction to determ ne the action nmay,
where it considers appropriate, require that a copy of the
report be nade available to the court to enable it to be used
for the purposes of subsection (7)(b), whereupon —
(i) the Market M sconduct Tribunal shall cause a
copy of the report to be nade available to the
court to enable it to be used for the purposes

of subsection (7)(b); and

48 Techni cal anmendment. Members considered the amendment and did not propose further
changes at the Bills Committee meeting on 3 October 2001.

49 See Note 46. Members considered the amendment and did not propose further changes at the
Bills Committee meeting on 3 October 2001.
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(ii) the contents of the report shall be adm ssible
for the purpose specified in subsection (7)(b).
(9) In this section, a reference to a transaction
i ncludes an offer and an invitation (however expressed).
(10) Nothing in this section affects, limts or
di m ni shes any rights conferred on a person, or any
liabilities a person may incur, under the common |aw or any

ot her enact nent.

297. TransactionsConduct®® not to constitute offences

50 Technical amendnent to tie in with the wording in clause 297. Members

considered the amendment and did not propose further changes at the Bills Committee meeting on
3 Octaober 2001.

%1 The amendment mirrors that made to clause 273(1) in Part XIll. Please see the relevant Note in
Part X111 for details of the latest amendments.

%2 The amendments mirror that made to clauses 273(2) and (3) in Part X1Il. Please see the relevant

Notesin Part X111 for details of the latest amendments.
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S1(1A4) Not wi t hstandi ng anything in this Part, where a
person is charged with an offence under this Part (other than
section 292 or 294) by reason of any conduct, it is a defence
to the charge for the person to prove that the conduct is,
according to the rul es made under subsection (1), not to be
regarded as constituting an of fence.

5(1) For the purposes of subsection (1A), the Conmi ssion,

after consultation with the Financial Secretary, may, where it

considers it is in the public interest to do so, nake rules to

prescribe the circunstances in which any conduct that would

otherwi se constitute an offence under this Part (other than

section 292 or 294) shall not be regarded as constituting such

an _of f ence.
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(5) Notwi thstanding anything in this Part, where -

(a) a person is charged with an of fence under
section 287, 288 or 291 by reason of any
conduct; and

(b) the person is charged on the basis that the
conduct was carried out not in respect of
securities or futures contracts traded on a
rel evant recogni zed market or by means of
aut hori zed automated tradi ng services, but in
respect of securities or futures contracts
traded on a rel evant overseas narket,

the person shall not be convicted of the offence unless the
prosecution proves that in any place in which such rel evant
overseas market is situated the conduct woul d have constituted

a crimnal offence had it been carried out there.

298. No further proceedings after Part Xl |
mar ket m sconduct proceedi ngs
Not wi t hst andi ng anything in this Part, no crim nal
proceedi ngs may be instituted agai nst any person under this
Part in respect of any conduct if -
(a) proceedings have previously been instituted
agai nst the person under section 244 in respect

of the sanme conduct:; and

88



(b)

(i)
(i)

t hose proceedi ngs remain pending; or

by reason of the previous institution
of those proceedings, no proceedi ngs
may again be lawfully instituted
agai nst that person under section 244

in respect of the same conduct.
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Annex 3

Page 1
SCHEDULE 8 [ ss. 243, 244, 245,
248 & 260]
MARKET M SCONDUCT TRI BUNAL
1. In this Schedul e, unless the context otherw se requires -

"chai rman" ( ) nmeans the chairman of the Tri bunal

"judge" ( ) has the neaning assignedto it by section 237(1) of this

O di nance;
"menber" ( ) nmeans a nenber of the Tribunal;
"ordi nary nmenber" ( ) nmeans a nenber other than the chairnman;
"Presenting Oficer" ( ) has the neani ng assignedto it by section

237(1) of this Odinance;

"proceedi ngs" ( ) neans proceedi ngs i nstituted under section 244

of this Ordi nance;

"t epporarymenber () means—a-teaporaryrepl acenent nenber" (

) neans a repl acenent nenber of the Tribunal appoi nted under

section 9;
"Tribunal " ( ) has the neaning assigned to it by section 237(1)

of this Ordi nance.

Appoi nt mrent of nenbers

The revised term of “replacement member” is to clarify that such a member is to sit in place of an
ordinary member, who isunableto continue serving, until the conclusion of the proceedings.
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2. The chairman shall be appointed by the Chief Executive on the

recomrendati on of the Chief Justice.

3. Subj ect to sections 6-te, 6A and®8, the chai rnman shal | be appoi nt ed

for atermof 3 years or appointedto act inrelationto any specified
pr oceedi ngs, and may, subj ect tothe ot her provisions of this Odinance,

fromtinme to tinme be reappointed.

4. The ordi nary nenbers shall be appoi nted by the Chief Executive.

5. Subj ect to sections 6 te—8and 72 an ordinary nenber shall be

appointed to act in relation to any specified proceedi ngs, and may,

subject to the other provisions of this Ordinance, fromtine to tine

be reappoi nt ed.

6. A menber may at any tine resign his office by notice in witing

to the Chief Executive.

2 Amendments consequential upon the addition of new Clause 6A and amendmentsto Clauses 7 and 8.
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36A. The Chief Executive, after consultation with the Chief Justice,

may by noticeinwitingrenove the chairman fromoffice on the grounds

of incapacity, bankruptcy, neglect of duty, conflict of interest or

m _sconduct .

7. The Chi ef Executive nmay by notice in witing renove an ordinary
menber fromoffice on the grounds of incapacity, bankruptcy, negl ect

of duty, conflict of interest or m sconduct.

‘8. | f any proceedi ngs have been commenced by the Tribunal but not

conpl eted before the expiry of the chairman's termof of fi ce-erbefore

I . . : : ¢ offi I I I ‘g |
t he Chi ef Executive may authorize the chai r maner—therenrber{as—the
case-may-be) to continue to act as t he chai r mmner—a—nwenber{asthecase
may—be)of the Tribunal for the purpose of conpl eting the proceedi ngs.

Appoi nt nent of tenperaryrepl acenent® nenbers

9. Subj ect to sections +1anrd9Ato 12, t he Chi ef Executi ve may appoi nt

a person to act as a tenporaryrepl acenent nenber of the Tribunal in

s In thelight of the comment made by some M embersat the Bills Committee meeting on 19 September 2001,
we propose to include a new Clause 6A, as a procedural safeguard, to require the Chief Executive to
consult the Chief Justice before he may remove the chairman from office. As a consequence, Clause 7

will only apply to ordinary members of the Tribunal.

4 In the light of the comments made by some Members at the Bills Committee meeting on 19 September
2001, we accept that where the chairman or an ordinary member of the Tribunal resigns or vacates from

officefor onereason or another it would not be practical to authorise him to continue to serve aschairman
or an ordinary member. Theamendment seeksto deleter efer encesto the above cir cumstances.
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the place of any ordinary nenber®if the ordinary nenber has died, or

has resi gned fromoffi ce under section 6 or has been renoved fromoffice

under section 7°wenber—for—anyperiod—during—whichthe merber—is—

and t he person may, subject to the ot her provisions of this Odinance,

fromtime to tine be reappointed.

°9A. The Chief Executive shall not appoint a person to act as a

repl acenent nenber of the Tri bunal unl ess t he chai rnman of the Tri bunal —

(a) has recommended that a person should be so appointed

having regard to the interests of justice; and

(b) has given a reasonabl e opportunity of being heard to —

5 At the Bills Committee meeting on 19 September 2001, some M ember s guestioned the need for appointing

“temporary members’ to the MMT and asked for sufficient safequards to ensure fair hearing. The
proposal for “temporary members’ is adopted from the existing arrangements for the Insider Dealing
Tribunal (IDT). It isintended to allow flexibility to cater for unforeseen situations and to save cost and

timefor the parties concerned.

To address Members concerns, we propose to make explicit the safeqguards on the appointment of a
replacement member (as explained in Footnote (1). we have replaced “temporary members’ with
“replacement members’ to reflect the nature of such appointment). These safeguards are (a) that the
appointment can only be made on the recommendation of the MMT chairman (whoisaHigh Court Judge)
having regard to the interest of justice; and (b) that the ointment is made only after the MMT
chairman has given areasonable oppor tunity of being heard to the parties concer ned.

Our legal advisers have pointed out to usthe practical need to allow for both “replacement chairman” and
replacement ordinary members’ to facilitate the smooth operation of the MMT . in light of their experience

with theIDT. They areparticularly concerned about the possibletime and costsimplicationsto partiesto
the proceedings and asked us to put these to Members. On balance, having consider ed the legal advice
and the views expressed by Members, we propose to delete the arrangement for replacement chairman.

In effect, it meansthat when an MMT chairman becomes incapacitated, a new Tribunal would haveto be
appointed to start the MM T proceedings afr esh.

6 In the light of the comments made by some Members at the Bills Committee meeting on 19 September

2001, we propose to rationalise the circumstances under which a replacement member should be
appointed, namely upon death, resignation or removal from office.
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(i) any person whose identity is specified

pursuant to section 14(b) in the statement

for the proceedings as described in section

14: and

(ii) the Presenting Oficer appointed for the

pr oceedi ngs.

act—+n-the placeof anordinaryrnenber—A repl acenent nenber shal |l not

be a person who woul d be disqualified under section 243(3) of this

O di nance from appoi nt ment as suechan ordi nary nenber.

ar epl acenent
menber may at any tine resign his office by notice in witing to the

Chi ef Executi ve.

be renpvedfromoffice by tThe Chief Executive—+fer_nmay by notice in

witing renove a replacenent nenber fromoffice on the grounds of

i ncapacity, bankruptcy, neglect of duty, conflict of interest or

m sconduct —proved-to-the satistactionofthe Chief Executive.

! Amendments consequential to amendmentsto clauses gover ning theremoval of member s and appointment

of replacement members.
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’13. Arepl acenent nenber who actsinthepl ace of anordi nary nenber 13-A

tenporary—rerber—whoactsi+nthe place ol anrenrber in accordance with

an appoi ntment under section 9 shall be deened for all purposes to be

the ordi nary nenber

Witten—sStatenents® for institution of proceedings

14. Thewritten statenment®required to be contained in a notice given
by t he Fi nanci al Secr et ar yto-thechai+rman® under section 244(2) of this
O di nance shall specify —
(a) the provision or provisions of Part XIll of this
Ordi nance by reference to which any person appears to
have perpetrated any conduct which constitutes nmarket
m sconduct; and

(b) theidentity of the person, and!%uch brief particulars

as are sufficient to disclose reasonabl e infornmation
concerning the nature and essential elenents of the

mar ket m sconduct .

Technical amendment consequential to the same amendment in Clause 244(2) of Part XI11.

Techni cal anmendnent inlinew thanmendnent tocl 244(2) of Part Xl Il. See Footnote
(9) to mark-up draft of Part XlIll. Al so consistent with clause 211(1) of the
Blue Bill. Membersconsidered this amendment and did not propose further changes at the Bills

Committee meeting on 19 September 2001.

Techni cal anendnent to set out nmore clearly that the identity of the persons who
appear to have perpetrated any conduct constituting nmarket m sconduct shoul d be
specified, anong other things, inawitten statenent for theinstitution of the

MMI_pr oceedi ngs. Members considered this amendment and did not propose further changes at the
Bills Committee meeting on 19 September 2001.
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15. \Were it appearstothe Financial Secretary that a person may have
perpetrated any conduct which constitutes market m sconduct by

reference to nore than one provision of Part Xl Il of this Odinance,
t hewi-tten? statenment described in section 14 may specify separately

or in the alternative the market m sconduct by reference to those

provi si ons.

11 At the Bills Committee meeting on 19 September 2001, Members guestioned the need for bringing
additional personstothe MM T proceedingsin the middle of such proceedings, and expressed concern over
the protection given to them to ensure fair hearing. On reflection, we agree that the original
arrangements should be dispensed with. Should the MMT consider that persons other than those

mentioned in the statement in Clause 14 are possibl y guilty of market misconduct, we propose that such
situation be dealt with separately in Clause 19A. See Footnote (18).
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17. The Tribunal may at any tinme during the course of any proceedi ngs

order the Presenting Oficer appointed for the proceedings to anmend

a—w-i-tten-Sthe statenment for the proceedi ngs as described in section

14,—or—providedunder—section16-22in such manner as it considers

appropriate—,_ subject to the requirenment!®that -

(a) thereshall benoanendnent totheidentity of the person

originally specified pursuant to section 14(b) in the

statenent: and

(b)Y after the anmendnent thefinancial product whichis the

subj ect of any market m sconduct specified in the

statenent shall remai nthe sane asthe financi al product

whi chisthe subject of the market m sconduct originally

specified in the statenent.®*

18. For the avoi dance of doubt, the Tri bunal mayidentify pursuantto

provi-ded under—section—16—or—awittenshall have jurisdiction

12 Conseguential amendment upon deletion of Clause 16.

13 Technical amendment for greater clarity in response to the drafting comment made by a Member at the
Bills Committee meeting on 19 September 2001.

14 The anendnent is to provide expressly for theremt of the MMI" s power to anend

a statenent provided under clause 14 of this Schedul e. Members considered the

amendments and did not propose any further changes at the Bills Committee meeting on 19 September.

We have since made some consequential and dr afting amendments upon deletion of Clause 19.
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exerci sabl e by ref erence t o' *aw-ittenstatenentprovi-dedundersection

16 or—a-witten® statement as anended under section 17~ in the same

manner as it

jurisdiction exercisable by reference to a statenment described in

section 14.

198A. Notwi t hstandi ng anything in Part XlI1 of this Odinance, unl ess

the identity of a person is specified pursuant to section 14(b) in a

statenent described in section 14 -

(a) he shall not be identified as having engaged i h mar ket

m sconduct pursuant to section 244(3)(b) of this

O di nance:; and

(b) no order shall be made in respect of hi munder section

249 or 250 of this O dinance.

Atechnical anendnent toclarifythat the MM hasjurisdictiontoidentify people
who were not named in the initial witten statenment given by FSto the MVI to
initiate proceedings under cl 244(1) and (2) of Part XlIl and cl 14 of this
Schedul e, but whomthe MVI identifies in subsequent witten statenents amended
under cl ause 17of this Schedul e. Membersconsidered theamendment and made somedrafting
comments. Thel aw Draftsman has since explored other drafting options and consider that the proposed
formulation best reflectsour policy intention.

Anmendnent to ensure that the MMI may only identify a person as havi ng engaged
in market m sconduct under d ause 244(3)(b) or puni sh a person under d ause 249
or 250 if he has beenidentifiedinawitten statenent under d ause 14 of this
Schedul e and has hence had a right to be heard in person or represented at MM
proceedi ngs under d ause 27 of this Schedul e. Thisprovisionisessentially Clause28inthe
previous marked up draft issued to Members in September 2001. Members considered the amendment
and did not propose any further changes at the Bills Committee meeting on 19 September 2001. Since

then we have made some technical amendmentsfor greater clarity and relocated the provision here asthe
new Clause 18A.
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19. L1Any person in—+relationto whomwhose identity is specified

pursuant to section 14(b) in a-witten® statenent described in section

such-seetion shall be provided with a copy of the-witten statenent

and, where the-witten statenment i s anmended under section 17, of the
w-i-tten? statenent as so anended, in such manner as the Tribunal nmay

direct.

199A After the conduct of any proceedi ngs i nstituted under section 244

of this Ordinance, where it appears to the Tribunal that market

m sconduct has or nmay have taken place by reference to the conduct of

any person, it may, whereit considers appropriate, includeinthereport

prepared by it in respect of the proceedi ngs under section 254(1) of

this O dinance arecommendationtothe Financial Secretarytoinstitute

proceedi ngs under section 244 of this Ordi nance concerning the matter.

'99B.In section 17, "financial product" ( ) neans -

Y Technical anmendment for greater clarity consequential to anendments to cl ause
14. See Footnote (10). Membersconsidered the amendment and did not propose any further
changes at the Bills Committee meeting on 19 September 2001. We have since made some consequential
amendments upon deletion of Clause 16.

18 As we mentioned in Annex C to Paper No. CE12/01 and informed Members at the Bills Committee
meeting on 19 September 2001, the amendment isintended to givethe MM T the power, whereit considers
appropriate, torefer to the Financial Secretary any person whom it identifiesin the cour se of proceedings
as being possibly guilty of market misconduct but who was not named in the statement referred to in
Clause 14. The Financial Secretary may make a decision to start new MMT proceedings in relation to

such a person just as he does on receiving a report from the SFC with the advice of the Department of
Justice. Such arecommendation will appear inthe MMT sreport issued at the end of the proceedings.

1 To define“financial product” inclause 17, as amended. of this Schedul e. Members
considered this amendment and did not propose further changes at the Bills Committee meeting on

19 September 2001. This clause is Clause 19A in the previous marked up version issued to the Bills

Committee, renumber ed because of the addition of new Clause19A.
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(a) where the market m sconduct in gquestion is an insider

dealing, listed securities or derivatives of listed

securities as defined in section 237(2) of Part XlII

of this Ordi nance; or

(b) where the nmarket mnmi sconduct in question is any other

mar ket m sconduct, securities or futures contracts as

defined in Schedule 1 of this O dinance.

Presenting Oficer

20. Wthout prejudice to any powers and functions of a Presenting
O ficer under Part X1l of this Ordi nance, a Presenting Oficer shall,
in respect of the proceedings for which he is appointed, present to
t he Tri bunal such avail abl e evi dence, i ncl udi ng any evi dence whi ch t he
Tri bunal requests himto present to it, as shall enable the Tribunal
to reach an i nfornmed deci si on as t o whet her mar ket m sconduct has t aken

pl ace and, if so, the nature of the nmarket m sconduct.

21. The Secretary for Justice may at any tinme replace a Presenting

O ficer or any person appointed to assist a Presenting Oficer.

Sittings

22. The chairman shall convene such sittings of the Tribunal as are
necessary to hear and determ ne any question or issue arising out of

or in connection with the proceedi ngs.
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23. Subject to section 24, at any sitting of the Tribunal -
(a) the chairman and 2 ordi nary nenbers shall be present;
(b) the chairman shall preside; and
(c) every question before the Tribunal shall be determ ned
by the opinion of the majority of the nenbers except
a question of |aw which shall be determ ned by the

chai r man al one.

24. At any sitting of the Tribunal heldinrespect of any matter which
is determ ned by the chai rman al one as t he sol e nenber of the Tri bunal
under section 34, the chai rman only shal | be present, and every questi on

before the Tribunal shall be determ ned by him

25. Every sitting of the Tribunal shall be held in public unless the
Tri bunal -

(a) onits own notion,__or

(b) on the application of =

2fi) any person whose identity is specified

pursuant to section 14(b) in the statenent

for the proceedi ngs as described in section

14: or

20 Consequential amendnment as a result of that to clause 14(b). See al so Footnote

(21) bel ow. Members considered this amendment and did not propose further changes at the Bills

Committee meeting on 19 September 2001. The Law Draftsman has since made some drafting
improvementsto enhanceclarity.
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(ii) the Presenting Oficer appointed for the

pr oceedi ngs,

subj-ect—rmatter—of the proceedi-hgs,—determnes that in the interests

of justice a sitting or any part thereof shall not be held in public
inwhich case it may hold the sitting or the part thereof (as the case

may be) in private.

26. \Were an application is nmade pursuant to section 25 for a
determnation that a sitting or any part thereof shall not be held in

public, any hearing of the application shall be held in private.

matter—of any proceedings—shall—aAt any sitting of the Tribunal

rel ating to theany proceedi ngs, a person whose identity is specified

pursuant to section 14(b) in the statenent for the proceedings as

described in section 14 shall?'be entitled to be heard??-

2l  Thereferenceto“[aperson] whoisinplicated, or concernedinthe subject matter

of any [ MMI] proceedings”, whichis adapted fromexi sting provi sions insections
16 and 17 of the Scheduletothe S(ID) O is not sufficiently clear. The anendnent
istoclarify that all persons who may be puni shed by t he MVI woul d have t he ri ght
of being heard and | egal representation. These are the persons whose identity
is specified in witten statenents for the MMI proceedi ngs under cl ause 14 of
this Schedul e. Members considered this amendment and did not propose further changes at the

Bills Committee meeting on 19 September 2001. We have since made consequential amendments to
reflect the deletion of Clause 16.

22 Under Part Xl Il, the MMl shall not identify a person as havi ng engaged i n nar ket
m sconduct, or shall not nake an order inrespect of aperson, without first giving
that person a reasonabl e opportunity of being heard. J auses 244(6) and 249(3)
are relevant. The reference to a narrower right “to be present” in clause 27
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(a) tobepresentinpersonor, inthecaseof acorporation

t hrough an of fi cer or _enpl oyee?®of the corporation; and

(b) to—-berepresented-by—athrough counsel or a solicitor
or, with the | eave of the Tri bunal, byt hrough any ot her

per son.

2

here is inadvertent and rectified with the proposed anendnent. Membersconsidered

this amendment and did not propose further changes at the Bills Committee meeting on 19 September
2001.

We proposeto build in greater flexibility by allowing an employeeto represent a corporationin the MMT
proceedings.

24 Amrendnent consequential to the amendnent to dispense with the less certain
reference to “inplicated or concerned” persons. See Footnote (21). Membes

considered this amendment and did not propose further changes at the Bills Committee meeting on
19 September 2001.

5 Clause 28 was intended to provide that MM T members might sit privately to discuss among themselves

any issues raised before the Tribunal. On reflection, we consider the provision unnecessary as members
arecertainly entitled to hold private confer ences among themselves.
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30. The chairman shall prepare or cause to be prepared a record of
the proceedings at any sitting of the Tribunal, which shall contain
such particulars relating to the proceedi ngs as he considers

appropri at e.

Prelimnary conferences and consent ordersZ®

31. At any time after any proceedi ngs have been instituted under

section 244 of this O dinance, the chairman may -

(aa) on his own notion or on the application of -

(i) any person whose identity is specified

pursuant to section 14(b) in the statenment

for the proceedi ngs as described in section

14: or

(ii) the Presenting Oficer appointed for the

pr oceedi ngs;

(a) if he considers it appropriate to do so, after
consideration of any materi al that has been submtted
to the Tribunal inrelation to the proceedi ngs by-the

parties—to-the proceedings;,—and _any person who is

entitled to make an application pursuant to paraqraph

(aa) (i) or (ii): and

% To address the concerns expressed by some Members at the Bills Committee meeting on 19 September

2001, we propose the amendments—

(a) _toprovidethat any person named in a statement under Clause 14 and the Presenting Officer may
apply totheMMT chairman for preliminary conferencesto be held;

b) toensurethat no person other than thechairman will presi deover preiminary confer ences; and

(c)  toset out the purposes of preliminary conferences.
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(b) if thepartiesall persons who are entitledto mke, but

have not nmade, an application pursuant to paragqraph

(aa) (i) or (ii)*"agree,

direct that a conference, to be attended by the parties to the

proceedi ngs or their representatives and presi ded over by t he chai r man

held—-, shall be held for the purposes of —

(i) enabling the parties to prepare for the conduct of the

pr oceedi ngs;

(i1) assisting the Tribunal to determi ne issues for the

pur poses of the proceedings; and

(iii) generallysecuringthejust, expeditious andeconom cal

conduct of the proceedings.

281A At aconference heldinaccordancewi thadirectionof the chairnan

under section 31, the chairman nay —

(a) qgive any direction he considers necessary or desirabl e

for securing the just, expeditious and econonical

conduct of the proceedings; and

(b) endeavour to securethat the parties tothe proceedi ngs

make all agreenents as they ought reasonably to have

made in relation to the proceedings.

27 Technical amendment for greater clarity.

% A new clause to provide expresdy that the MMT chairman may give directions at a preliminary
conferencefor efficient case management.
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231B. After a conference has been held in accordance with a direction

of the chairman under section 31, the chairman shall report to the

Tribunal on such nmatters relating to the conference as he considers

appropri ate.

32. At any tine after any proceedi ngs have been instituted under
section 244 of this Ordinance, the Tribunal or the chairmn may nmake
any order which it or he is entitled to nake under any provision of
this Ordi nance, whether or not the requirenents otherw se applicable
to the maki ng of the order have been conplied with, if -
(a) the parties to the proceedi ngs request, and agree to,
t he maki ng of the order under this section by the
Tri bunal or the chairman (as the case may be); and

(b) the parties consent to all of the terns of the order.

33. Notwithstanding Part Xl Il of this Odinance or any other

provi sions of this Schedul e, where under section 32 the Tribunal or
t he chai rman nakes any order, the order shall, for all purposes, be
regarded as an order nmade by the Tri bunal or the chairman (as the case
may be) under the provision in question in conpliance with the

requi renents otherw se applicable to the nmaki ng of the order.

® In thelight of Members comment, we proposeto put in place a procedural safeguard to requiretheMMT

chairman to report to the full Tribunal the operation and outcome of preliminary conferences as he
consider s appropriate.
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383A. In sections 32 and 33, "order" ( ) includes any finding,

deternmi nation and any other deci sion.

Chai rman as sol e nenber of Tri bunal

34. \Were, at any tineafter any proceedi ngs have beeninstituted under
section 244 of this Ordinance but before any sitting of the Tribunal
is held to hear and determ ne any question or issue arising out of or
i nconnectionw ththeproceedi ngs, thepartiestothe proceedi ngs have
by notice in witing served—ongiven to*'the Tribunal, inforned the
Tri bunal that they have agreed that any such question or issue may be
determ ned by the chairman al one as the sol e nenber of the Tribunal,
the chairman nmay determ ne the question or issue as the sol e nenber

of the Tribunal.
35. \Wheresection 34 applies, the Tri bunal constituted by the chairnman
as t he sol e nenber of the Tribunal shall, for all purposes, be regarded

as the Tribunal constituted also by 2 ordinary nmenbers.

S35A After the chairman has nade any determ nati on under section 34,

the chairmanshall report tothe Tri bunal the maki ng of the determ nation

80 Technical amendment for greater clarity.

s Technical drafting amendment in the light of the comment of a Member expressed at the Bills Committee
meeting on 17 September 2001, in respect of similar provisionsunder Part XI.

%2 A new clause to put in place a procedural safeguard to requirethe MMT chairman to report to the full
Tribunal any deter minations which he has made asthe sole member of the Tribunal.
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and the reasons therefor and such other matters relating to the

determi nation as he consi ders appropriate.

M scel | aneous

36. Wthout limting the generality of sections 248 and 368 of this
Ordi nance, the Tribunal and its nenbers, any Presenting O ficer, and
any party, wtness, counsel, solicitor, or any other person invol ved,
i n any proceedi ngs, shall have the sane privileges and immunities in
respect of the proceedi ngs as they would have i f the proceedi ngs were

civil proceedings before the Court of First Instance.



