Bills Committee on
Securities and Futures Bill and Banking (Amendment) Bill 2000
Response to comments raised at the meeting on 14 January 2002

This note sets out our response to the comments made by Members at the
Bills Committee meeting on 14 January 2002 relating to a number of clauses of the
Securities and Futures Bill.

PART IV
Clause 106(3)(a)(iv) and (b)(iv)
Clause 107(7)(a)(iv), (b)(iv) and (c)(iv)
To provide examples illustrating possible application
2.
The captioned clauses are modelled on the Protection of Investors
Ordinance which has been in operation since 1974. Some Members considered that
prima facie, it would appear that omission of a material fact, as referred to in the above
clauses, should not have the effect of rendering a forecast misleading or deceptive. We
would like to clarify that the reference to “forecast” is intended to cover not only the
“final statement”, but the assumptions and other pertinent facts underlying the “final
statement”. This is supported by the reference to “any forecast from which ... omits a
material fact”. In other words, the forecast has a broad meaning and contains not only
the “up/down-prediction” but also other pertinent facts and information.
3.

The following case illustrates the intended application of the provisions –
“A” proposed to offer its shares to “C”. “B” was appointed
by “A” as an adviser. “B”, based on his expert knowledge
in financial markets, prepared an in-depth and objective
analytical report covering different aspects in relation to
the business prospects of “A”. In the report, “B” indicated
that “A” might have a moderate positive growth for the
next three to five years after taking into account a number
of positive factors. However, “B” also highlighted in the
report a number of negative factors which might hinder, if
not prevent, such growth.
“A”, in his representation to “C”, intentionally mentioned
only the anticipated growth and the underlying positive
factors. Though “A” was aware of the importance of the
negative factors to “C” in coming to an investment decision,
he still chose not to mention them.
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4.
In the above case, the positive growth for the next five years together with
the positive and negative factors all form part of the forecast, and should be read
together to put the positive growth in perspective. Omission of the negative factors may
thus render the forecast misleading/deceptive.

To consider adding the mental element that any intentional/reckless omission should
be for the purpose of misleading or deceiving the misrepresentee
5.
Clause 106, as it is, already requires the prosecution to prove that the
person making the forecast has been aware of a fact, regarded the fact as material and
still chosen to omit the information in the case of fraudulent misrepresentation; or has
been aware of the probability of omitting a material fact but simply ignore or do nothing
about it in the case of reckless misrepresentation.
6.
This is already very high burden of proof. To require further proof of the
suggested mental element would compromise the effectiveness of the provision. The
clause is modelled on the Protection of Investors Ordinance which has been in operation
since 1974. The market is used to the construction of the provisions. The inclusion of
any additional “mental element” may be viewed as a hurdle in protecting the investing
public. Moreover, we have not received any market comment in this respect during the
White Bill or Blue Bill consultation exercises.

PART VIII
Clause 172(13)
To provide further information comparing the penalties and offences of those
provisions in existing law set out by the Administration (paragraph 9 of LC Paper No.
CB(1) 789/01-02)) which are similar to clause 172(13)
7.
reference.

Extracts of the relevant provisions are at the Annex for Members’

Clause 178(1)(b)
To provide examples in existing law where non-compliance with statutory
requirements could be treated in the same manner as if the person had been guilty of
contempt of court
8.
As explained in the Annex to the Supplementary Note dated 4 January
2002 to Paper No. CSA07/01, the court’s power to punish for contempt under clause
178(1)(b) complements and adds weight to the court's power to order compliance under
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clause 178(1)(a) and does away with the need for separate criminal proceedings under
the offence provisions (e.g. clause 172(13)). The policy intent is to ensure effective
compliance with SFC’s request for information in investigating into corporate
misconduct and protect investors on a timely basis.
9.
The above objective has been recognized by the courts. For example, in
the Real Grant case, Rogers J said “...the requirement to comply with notices of the
SFC...is a very important requirement... If those upon whom notices are served were to
get the impression that they may be ignored with impunity...there would be
considerable mischief. It is my view that this court in appropriate cases must and
should always impose a severe penalty which will bring home to those the importance
with which the court regards this.”
10.
As the punishment for contempt is at the courts’ discretion, the provisions
also provide a flexible means of punishing non-compliance proportionate to the
circumstances. In the Real Grant case, the court demonstrated that it would have regard
to the sanctions under the criminal provisions for the same conduct when punishing as if
for contempt.
11.
We consider that the courts can be trusted to act fairly and with great
restraint in exercising their power to punish for contempt. In addition, under clause
178(1)(b), the court must first inquire into the case and be satisfied that the noncompliance was without reasonable excuse. It has been demonstrated by the past (in the
Cheung Ka Kim case) that the courts would not act lightly in punishing a person under
existing provisions of the SFC Ordinance.
12.
Clause 178(1)(b) is modelled on section 32 of the existing SFC Ordinance.
There are many similar provisions in our statute which empower the Court to punish a
person for non-compliance of investigatory requests. Examples of such provisions are
set out below -
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Ÿ

section 145(3) of the Companies Ordinance (Cap. 32) (production of
documents and evidence on investigation)

Ÿ

section 152(4) of the Companies Ordinance (Cap. 32) (power of company
to appoint inspector) 1

Ÿ

sections 8 and 9 of the Commissions of Inquiry Ordinance (Cap. 86)
(contempts to be offences and contempts dealt with by Commission)

Ÿ

sections 32(4), (5) and (7) of the Mandatory Provident Fund Schemes
Ordinance (Cap. 485) (investigation)

The inspector needs not be a public officer and is appointed by a company’s members by
special resolution. The court is empowered to punish non-compliance with investigatory
requests made by a privately appointed inspector.
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13.
Under sections 177(1) and (2) of the UK Financial Services and Markets
Act 2000, the court is also empowered to deal with a person who failed without
reasonable excuse to comply with the requirement of an investigator as if the person
were in contempt. We understand that such provisions are not uncommon in the UK.

Securities and Futures Commission
Financial Services Bureau
29 January 2002
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