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At the meeting of the Bills Committee on 22 April 2002, members discussed
whether developers and principal contractors would be liable to prosecution for offences
relating to construction work without a construction noise permit. The Legal Service
Division was instructed to prepare a paper.
Statutory Provisions
2.
The offences relating to construction work without a construction noise permit
are provided in sections 6 and 7 of the Noise Control Ordinance (Cap. 400) (attached in the
Annex). Members may note that the wording common to the offences is "any person who at
any place carries out, or causes or permits to be carried out" a prohibited act commits an
offence.
General Position
3.
In Hong Kong, a person for whom building works are to be carried out ("the
developer") is required under the Buildings Ordinance (Cap. 123) to appoint an authorized
person (defined in the Ordinance) as the coordinator of such building works. The person is
also required to appoint a registered building contractor to carry out building work for him.
Under the Buildings Ordinance the building contractor has certain duties, including provide
continuous supervision to the carrying out of the works. Usually the building contract
would pass the control of the site to the building contractor for the purposes of the works.
The building contractor would engage other contractors to carry out parts of the work ("the
principal contractor" and "subcontractors"). The developer, principal contractor and
subcontractors usually are independent legal entities.
4.
In the context of offences relating to construction work without a construction
noise permit, "any person" irrespective of capacity would be liable if he is involved in the
prohibited act. Prima facie, a worker who carries out the act, the person who orders the
work to be done, or the person in charge who permits the work to be done, would be caught
by section 6 or 7. In general, criminal liability is only imposed on a person who intended to
bring about or recklessly brought about the elements which constituted the crime ("mens
rea"). A person is not liable for an act committed by another unless there are circumstances
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commission of the criminal act by another would be liable. A person may also be liable for
the criminal act of another if a strict liability offence is imposed on him.
Judicial Decision on Liability in Offences Relating to Construction Work without a
Construction Noise Permit
5.
In respect of offences under sections 6 and 7 of the Noise Control Ordinance, the
court has held in HKSAR v Paul Y - ITC Construction Limited [1998] 3 HKC 189 ("the
Paul Y case") that the legislation imposes strict liability on a principal contractor.
6.
The facts of the case are typical. Paul Y - ITC Construction Limited ("the
Appellant") was the principal contractor on a construction site. Also on the site were about
16 subcontractors and a large number of sub-subcontractors. All of them had employed a
large number of workers to work on the site. The Appellant faced two summonses in the
magistrate's court. The first was in respect of the offence of causing the use of powered
mechanical equipment on a general holiday without a construction noise permit, contrary to
section 6(1)(a) and (5) of the Noise Control Ordinance. The second was in respect of the
offence of causing construction work to be carried out on a general holiday without a
construction noise permit, contrary to section 6(2)(a) and (5). The magistrate convicted the
Appellant of both summonses and imposed a fine of $10,000 each. The Appellant appealed
against conviction in respect both summonses.
7.
When considering whether sections 6(1) and (2) were offences of strict liability,
the Court of Appeal summarized the law relating to strict liability offences as follows:"(1)

there is a presumption of law that mens rea is required before a person can
be held guilty of a criminal offence;

(2)

the presumption is particularly strong where the offence is 'truly criminal' in
character;

(3)

the presumption applies to statutory offences, and can be displaced only if
this is clearly or by necessary implication the effect of the statute;

(4)

the only situation in which the presumption can be displaced is where the
statute is concerned with an issue of social concern;

(5)

even where a statute is concerned with such an issue, the presumption of
mens rea stands unless it can also be shown that the creation of strict
liability will be effective to promote the object of the statute by encouraging
greater vigilance to prevent the commission of the prohibited act."
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On applying the law to the facts of the case, the Court of Appeal held:(a)

the first point requires no further amplification;

(b)

the offences were not 'truly criminal' in their nature, bearing in mind the
stated object of the legislation in the preamble to the Ordinance, and that
the offences spring not from any inherent evil in the conduct prohibited, but
from the fact that such conduct is prohibited; (i.e. presumption of mens rea
is not strong)

(c)

the legislation did not intend to require proof of knowledge that the
particular breaches were committed. The reason for the Court to hold this
view is that for matters concerning regulation of an activity involving
potential danger to public health, safety or morals in which citizens have a
choice to participate or not, the court may feel driven to infer that the
legislature intends to impose a higher duty or care on those who choose to
participate, and to place on them an obligation to take whatever measures
necessary to prevent the prohibited act, without regard to considerations of
cost or business practicability;

(d)

offences relating to noise control were concerned with public well-being
and very closely associated to concerns of public health. Unless properly
controlled in Hong Kong, unauthorised noise is likely to disrupt the lives of
ordinary people, leading in a number of ways to deterioration in health quite
apart from the obvious nuisance it poses to the public;

(e)

it would effectively render the legislation useless and powerless if only
those persons who were actually working on the site could be prosecuted.
Only strict liability can be regarded as an effective means of promoting the
objects of the statute by encouraging greater vigilance to prevent the
commission of the prohibited acts.

9.
The Court of Appeal held that the offences in sections 6(1) and (2) carried strict
liability. It is likely that the other offences in sections 6 and 7 would also be so held since
the identical wording is used the same context.
The Principal Contractor is Liable as it "Causes" the Prohibited Act
10.
To be liable under section 6(1) and (2), the principal contractor must have caused
or permitted the prohibited act. In the Paul Y case, the Court of Appeal found that the
Appellant had caused the relevant breaches based on the following facts: the Appellant
employed a sub-agent to monitor and report on the progress of the work, the sub-agent
monitored the work by observation and giving instructions to workers employed by the
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violated the regulation, he had the authority to ask them to stop. When workers had work to
do there, including workers not employed by the Appellant, the sub-agent had to go to the
site, although he had no control over workers not employed by the Appellant. Also, the
subcontractors had to report to the Appellant at the contractors' meetings. The Appellant's
task was to coordinate the work that was being done by the various sub-contractors and
draw it together in terms of the contractual obligations to complete the work on the site.
11.
The Court held that the principal contractor had the same responsibility as if it
had done the work itself because it initiated the work; it was responsible for the whole site
and had a financial interest in the work being carried out. Although it had contracted out the
work to other sub-contractors and it was the workers who were the perpetrators of the
offences, the Court held that the principal contractor had caused the offences to be
committed by employing the sub-contractors, and thereby the workers, to do the work. By
these the Court found a direct link between the Appellant and those who were carrying out
the work.
Conclusion
12.
In the light of the Court of Appeal decision in the Paul Y case, it would seem that
a principal contractor is liable for offences relating to construction work without a
construction noise permit because by virtue of its roles in the works it would be considered
as having caused the prohibited act and strict liability is imposed on it. As to a developer,
because it is not normally involved in the control of the construction site and work, it is less
likely that they could be proved to have caused or permitted the work. Ultimately, whether
a person has carried out, or caused or permitted to be carried out a prohibited act would be
determined according to the applicable law and the facts of the individual case.
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