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Note on "having reasonable grounds to believe" under section 25 of the
Drug Trafficking (Recovery of Proceeds) Ordinance (Cap. 405)

In HKSAR v Shing Siu Ming, [1999] 2HKC 818, the Court of Appeal
explained the meaning of "having reasonable grounds to believe" under section
25(1)(a) of the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap. 405) ("the
Ordinance"). On appeal, the issue was whether some of the appellants knew or had
reasonable grounds to believe that the person assisted was a drug trafficker who had
benefited from drug trafficking, contrary to section 25(1)(a) of the Ordinance. The
Court held that the phrase "having reasonable grounds to believe" contains subjective
and objective elements. It requires proof that there were grounds that a common
sense, right-thinking member of the community would consider sufficient to lead a
person to believe that the person assisted was a drug trafficker or had benefited from
drug trafficking. That is the objective element. It must also be proved that those
grounds were known to the defendant. That is the subjective element.
2.
Since the Administration proposes the formulation of "having
reasonable grounds to suspect", perhaps it is also convenient to discuss its meaning
here. In R. v Hall 81 Criminal Appeal Report 260, the English Court of Appeal
distinguished suspicion and belief in the context of handling stolen goods under the
Theft Act. The Court was of the view that "[a] man may be said to know that goods
are stolen when he is told by someone with first hand knowledge (someone such as
the thief or the burglar) that such is the case. Belief, of course, is something short of
knowledge. It may be said to be the state of mind of a person who says to himself: "I
cannot say I know for certain that these goods are stolen, but there can be no other
reasonable conclusion in the light of all the circumstances, in the light of all that I
have heard and seen." Either of those two states of mind is enough to satisfy the
words of the statue. The second is enough (that is, belief) even if the defendant says
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to himself : "Despite all that I have seen and all that I have heard, I refuse to believe
what my brain tells me is obvious". What is not enough, of course, is mere suspicion.
"I suspect that these goods may be stolen, but it may be on the other hand that they are
not." That state of mind, of course, does not fall within the words "knowing or
believing".".
3.
reference.

Copies of the head notes of the two cases are annexed for members'
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