Part V

LC Paper No. CB(2)1377/01-02(01)
Marital rape and related sexual offences

3.

It would be helpful if the Administration could explain why no

amendment to sections 123, 125, 118A and 122 is necessary, in particular, why section
122(3) need not be amended in manner similar to the proposed amendments to
sections 124 and 146.
Background
As noted in paragraph 3 of the “Supplemental paper for LegCo Panel on
Administration of Justice and Legal Services” (June 2001) on this subject, the
Administration recommended that the law regarding rape and related sexual offences
should be clarified by –

(1)

deleting “unlawful” from section 118 and adding an express provision
that a marital relationship is immaterial to the offence of rape; and

(2)

in respect of other sexual offences, defining “unlawful” nonexhaustively under section 117 to include non-consensual marital
intercourse.

2.

Paragraph 6 of the Supplemental paper notes that the proposed new

section 117(1B) defines “unlawful sexual intercourse” non-exhaustively to include
marital intercourse that is non-consensual according to the criteria in the offence of
rape (see paragraphs 11-12 below for possible problems regarding the narrow scope of
these criteria).

The reason for including in the definition of “unlawful sexual

intercourse” a reference to the meaning of “consent” in rape is to pre-empt any
suggestion that, by deleting “unlawful” from section 118, the legislature intended that
“unlawful” – in those sections from which it has not been deleted – should take its
traditional common law meaning of outside marriage in respect of the other sexual
offences (for example, further to the proposed new definition, a person who by threats
procured a married woman to have non-consensual sexual intercourse with her
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husband could be charged under section 119 – this could not have occurred under the
traditional common law meaning of “unlawful sexual intercourse” which does not
apply to married parties).

Sections 118A and 122 (particularly section 122(3))
3.

The term “unlawful” does not appear in sections 118A (non-consensual

buggery) and 122 (indecent assault) and it follows that these offences protect all
persons regardless of whether they are married or unmarried.

Accordingly, no

amendment to sections 118A and 122 is required in connection with the meaning of
“unlawful”.

4.

The reason that it is not proposed to amend section 122(3) in a manner

similar to the proposed amendments to sections 124 and 146 is that under section 122
the protection for married girls is clear whereas it is ambiguous under sections 124
and 146.

5.

An absence of consent is an essential ingredient of the offence of

indecent assault. This is expressly recognised in section 122(2), which provides that
a person under the age of 16 cannot in law give any consent which would prevent an
act being an assault for the purposes of the section. Section 122(3) qualifies the
scope of section 122(2) by providing that a person is not, by virtue of subsection (2),
guilty of assaulting another person, if that person is, or believes on reasonable grounds
that he or she is, married to that other person. Section 122(3), however, particularly
as it incorporates section 122(2) which refers to “consent which would prevent an act
being” indecent assault, emphasises that, notwithstanding the marital defence, any
consent given by a married (or ostensibly married) person under the age of 16 must
nevertheless be a valid consent (as opposed to the formerly implied and irrevocable
consent given by the wife upon marriage under the traditional common law rule).

6.

By contrast with section 122, section 124 makes no reference to consent,
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much less to a requirement for any consent given to be a valid consent.

Moreover,

section 124 prohibits “unlawful sexual intercourse” with a girl under the age of 16,
which gives rise to further lack of clarity arising from ambiguity in the meaning of
“unlawful”. Clauses 11 and 16 of the Bill provide in respect of this problem.

7.

The degree of ambiguity in section 146 is equivalent to that under

section 124. Section 146 prohibits gross indecency with or towards a child under 16
and also provides that it is not a defence to prove that the child consented to the act of
gross indecency.

However, section 146(3) provides a marital defence but without an

express condition that the act be consensual such as under section 122(2) and (3).
Clauses 11 and 17 of the Bill provide in respect of this problem.

Sections 123 and 125
8.

For the purpose of explaining the background to the proposed

amendments in respect of sections 123 and 125, copies of the following papers are
attached for your convenience (these have previously been copied to the Secretary,
LegCo AJLS Panel) –

Annex A

Letter dated 25 April 2001 from the Department of Justice to Mr
Sin Wai Man of City University.

Annex B

Letter dated 26 April 2001 from Mr Sin to the Department of
Justice.

Annex C

Letter dated 26 April 2001 from Ms Robyn Emerton of the
University of Hong Kong to the Department of Justice.

Annex D

Letter dated 26 April 2001 from the Department of Justice to Mr
Sin (copied to Ms Emerton).

-

9.

4

-

As noted in paragraph 10 of Annex A, the meaning of “consent” in rape

left a number of cases where consent was in some way important, but which were not
crimes at common law.

For this reason, the law was supplemented by several

statutory crimes involving sexual intercourse where consent has been improperly
obtained by threats, false pretences or administration of drugs, or where the woman,
though consenting in fact, is deemed by the law to be incompetent to consent on
account of age or mental disability.

10.

Under clause 11 of the Bill, “unlawful sexual intercourse” is non-

exhaustively defined in the proposed new section 117(1B) to include “sexual
intercourse between a husband and his wife if –

(a)

at the time of the intercourse the wife does not consent to it; and

(b)

at the time of the intercourse the husband knows that his wife does not
consent to it or he is reckless as to whether she consents to it.”

11.

As noted in paragraph 13 of Annex A (following submissions made by

Mr Sin), it appears that the above non-exhaustive definition of “unlawful sexual
intercourse” in the proposed new section 117(1B) – which only reflects the definition
of “consent” in rape – would be insufficient to protect marital victims under sections
119-121, 123-125 and 126-128. The Administration therefore suggested (paragraph
14 of Annex A) that the proposed non-exhaustive definition of “unlawful sexual
intercourse” should be supplemented to include, disjunctively, marital intercourse
where the consent of the wife has been obtained by or on behalf of the husband by
threats or intimidation, or by false pretences or false representations, or by
administering drugs, or where the wife is incompetent to consent on account of age or
mental incapacity.

12.

Following this approach, it was proposed that “unlawful sexual
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intercourse” under section 117(1B) would (provisionally) include sexual intercourse
between a husband and his wife if –

(a)

at the time of the intercourse the wife does not consent to it, and the
husband knows that his wife does not consent to it or he is reckless as to
whether she consents to it; or

(b)

the consent of the wife has been improperly obtained by or on behalf of
her husband by threats or intimidation, or by false pretences, or by the
administration of drugs; or

(c)

the wife is incompetent to consent on account of age or mental
incapacity.

13.

The object of this version of section 117(1B) was to ensure that the

proposed amendments would be clear, coherent and self-consistent throughout the
whole of Part XII of the Crimes Ordinance and to give equal treatment to both marital
and non-marital victims not only in rape but also in the related sexual offences.

14.

The two law schools (Annex B and Annex C) gave in-principle support

to providing in respect of improperly obtained consent, but had reservations regarding
incompetence to consent on account of age or mental incapacity as part of the current
exercise on the ground that these involve policy issues which need extended review
before legislative amendment is attempted.

15.

City University (Annex B, paragraph 6) suggested, in respect of the

proposed amendment regarding mentally incapacitated persons (section 117(1B)(c) in
paragraph 12 above), that there would be inconsistency with section 20(2)(d) of the
Matrimonial Causes Ordinance (Cap. 179) if sexual intercourse between a husband
and wife were criminalised only for reason of her mental capacity where the marriage
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is not voidable at the suit of a spouse under that section.

16.

The Administration’s response to this (Annex D, paragraph 6) was that it

would be inconsistent with the object of ensuring that marital rape is an offence to
confine the meaning of “unlawful” to outside marriage for the purposes of sections
123-125. Section 20(2)(d) of the Matrimonial Causes Ordinance does not obviate
this principle. Consistently with that object, marital intercourse with a mentally
incapacitated person should not be permissible in circumstances that would be
tantamount to rape.

17.

The University of Hong Kong (Annex C, p.2) suggested that one

difficulty with the proposed inclusion of a reference to age in the new section 117(1B)
was a possibility that a man married to a girl under the age of 16 might have sexual
intercourse with her, believing her to be his wife under section 124(2), but
nevertheless could be found guilty of an offence if the jury found that she was not
competent to consent on account of age.

18.

The answer to this possibility appears to be that the general provisions of

the definition would not override the specific provisions of the marital defence under
section 124(2), particularly as section 124(2) is also to be amended by the inclusion
(further to clause 16 of the Bill) of an express reference to consent (by adding “she
consents to the intercourse and” after “if”).

19.

Further, it appears that the more general objection that a reference to

incompetence to consent on account of age or mental incapacity in section 117(1B)
should await an extended policy review would be met by amending the provisional
section 117(1B)(c) to read, “the wife is not recognised in law as competent to
consent on account of age or mental incapacity”. This formula would neither preempt nor be inconsistent with any developments in policy or law in respect of
competence to consent related to age or mental incapacity (for example, a policy
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decision or a legislative amendment to set, say, 13 as an age below which a child is
deemed to be incapable of giving consent to sexual intercourse in any circumstances).
The substantive content of the law regarding incompetence to consent is a completely
separate matter from the question whether sections 123 and 125 should protect marital
as well as non-marital victims of those offences.

Defining “unlawful sexual

intercourse” under the provisional section 117(1B)(c) would have the beneficial effect
of making it clear that consent is an ingredient of the offences under sections 123 and
125 in respect of both marital and non-marital victims.

20.

In May 2001, on the assumption that the provisional section 117(1B)(c)

might affect a policy review of the substantive law regarding incompetence to consent,
the Administration decided to take a more limited approach by excluding both
improperly obtained consent and incompetence to consent from the proposed new
section 117(1B), and providing for improperly obtained consent to the extent of
expressly stating in sections 119, 120 and 121 that each section applies to marital
intercourse (see the present clauses 11, 13, 14 and 15 of the Bill).

21.

This approach has been criticised by the University of Hong Kong (see

Robyn Emerton “Marital Rape and Related Sexual Offences: A Review of the
Proposed Amendments to Part XII of the Crimes Ordinance” in 31 HKLJ (2001),
pp.415-434). The criticisms (pp.425-430) include –

(a)

the restriction of the proposed section 117(1B) to the meaning of
“consent” in rape (as opposed to including cases of improperly obtained
consent and incompetence to consent) would impose a higher
evidentiary standard on marital victims than on non-marital victims
under sections 119-121 and 123-125;

(b)

the inclusion of the words “or marital intercourse” as an alternative to
“unlawful sexual intercourse” in sections 119, 120 and 121 is
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linguistically clumsy and potentially confusing, and there is no similar
provision in sections 123 and 125;

(c)

it is clear (because of the marital defence under section 124) that the
legislature intended sections 123 and 125 to apply regardless of the
marital status of the parties, but the amended definition of “unlawful
sexual intercourse” will mean that married women and children will no
longer have the protection afforded to them by these sections.

22.

Regarding criticism (a), it is correct that the present proposed new

sections 117(1B) and 119-121 are inconsistent, to an extent, with the Administration’s
object of ensuring equal treatment of marital and non-marital victims in all of the
sexual offences using the term “unlawful sexual intercourse”, but this is because the
Administration assumed that its policy regarding the substance of incompetence to
consent under sections 123 and 125 required prior clarification (this assumption is
being reviewed). The degree of vitiation of consent that must be proved in each
sexual offence varies from rape at its highest (a complete absence of consent) to the
offences related to rape (in which there is consent or ostensible consent in fact but the
consent is imperfect in the circumstances of the case because it was improperly
obtained or the victim was incompetent to consent).

If, as is the case under the

currently proposed section 117(1B), the degree of vitiation of consent that must be
proved under sections 119-121 and 123-125 is the same as in rape (as opposed to the
lesser vitiation of consent that must be proved in respect of the related sexual offences)
then the present definition of “unlawful sexual intercourse” in clause 11 of the Bill is
too narrow and will result in an unintended (and undesirable) change to the existing
law.

23.

Regarding criticism (b), the addition of “or marital intercourse” to

sections 119-121 was made, in part, to offset the effect of the exclusion of the
references to improperly obtained consent and incompetence to consent from the
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definition of “unlawful sexual intercourse” under section 117(1B). There appears,
however, to be merit in the suggestion that “or marital intercourse” tends to be
duplicative (because section 117(1B) already refers to “sexual intercourse between a
husband and his wife”), and to detract from the ambulatory utility, of “unlawful sexual
intercourse” as defined in the new section 117(1B). It also tends to raise questions
whether, under the expressio unius rule, marital victims have the same protection, or
any at all, under the sexual offence sections in which “or marital intercourse” does not
appear.

24.

The Administration disagrees with criticism (c). Since at common law

“unlawful sexual intercourse” meant intercourse that is illicit, or outside the bounds of
matrimony, when sections 123 and 125 were enacted, it is likely that the legislature
intended that these offences would not apply to married parties.

The proposed

section 117(1B) (even in its present restricted form) therefore provides greater
protection to married victims under sections 123 and 125 than before.

The marital

defence under section 124(2) is linked to the invalidity of a marriage under section
24(2) of the Marriage Ordinance (Cap. 181) – in effect deeming sexual intercourse
with a girl under the age of 16 in the specified circumstances to be lawful
intercourse – and does not imply that section 122 was intended to apply irrespective of
the marital status of the parties.

25.

The Administration is currently reviewing its approach to the drafting of

sections 117(1B) and 119-121. If it is the case (as discussed in paragraphs 19 and 22
above) that a wider (or more inclusive) disjunctive definition of “unlawful sexual
intercourse” may be substituted in the proposed new section 117(1B) without
prejudicing a future policy review of what, if anything, should be done about the law
regarding incompetence to consent on grounds of age or mental incapacity, that would
obviate the need to include “or marital intercourse” in sections 119-121, would deal
with both criticisms (a) and (b), and would make the Bill simpler, clearer and more
self-consistent.
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Possible Committee Stage Amendments
26.

Following the above analysis, a review of the proposed amendments to

sections 117 and 119-121 includes the possibility that the Administration might
propose Committee Stage Amendments along the following lines –

Clause 11
Section 117 of the Crimes Ordinance would be amended by adding a revised
subsection (1B) along the following lines –

(1B) For the purposes of this Part, “unlawful sexual intercourse” includes
sexual intercourse between a husband and his wife if –

(a)

at the time of the intercourse the wife does not consent to it, and
the husband knows that his wife does not consent to it or he is
reckless as to whether she consents to it; or

(b)

the consent of the wife has been improperly obtained by or on
behalf of her husband by threats or intimidation, or by false
pretences, or by the administration of drugs; or

(c)

the wife is not recognised in law as competent to consent on
account of age or mental incapacity.

Clauses 13, 14 and 15
These three clauses would be deleted from the Bill (they presently add “or
marital intercourse” after “act” in sections 119(1), 120(1) and 121(1)
respectively).
Legal Policy Division
Department of Justice
March 2002

L/M (2) to LP 5014/19/1/1C

2867 2157

Urgent By Fax
25 April 2001
Mr Sin Wai Man,
Lecturer,
City University of Hong Kong,
83 Tat Chee Avenue,
Kowloon.
(Fax No. 2788 7530)

Dear Mr Sin,

Proposed amendments to the Crimes Ordinance (Cap. 200)
Marital Rape and Related Sexual Offences
Thank you for your letter dated 23 April 2001 (revised). In
addition to general comments on the points you have raised in your letter, I have
two minor additional amendments to suggest for your consideration which I hope
would indeed achieve the Administration’s purpose of ensuring that marital and
non-marital victims are placed on an equal footing without making drastic changes
to the Crimes Ordinance before a comprehensive review of sexual offences can be
undertaken.

General comments
1.
The proposition with which the House of Lords was concerned in Reg v R
[1991] 3 WLR 767 was contained in Hale History of the Pleas of the Crown
(1736) Vol. 1, Ch. 58, p.639 (cited by Lord Keith, p.770A-C) –

2.

“But the husband cannot be guilty of a rape committed by himself
upon his wife, for by their mutual matrimonial consent and
contract the wife hath given herself up in this kind unto her
husband which she cannot retract.”
After reviewing various court decisions which established categories of
circumstances in which the wife’s implied consent to marital intercourse
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could be retracted, Lord Keith (p.775 B-D) said –

“The position then is that that part of Hale’s proposition which
asserts that a wife cannot retract consent to sexual intercourse
which she gives on marriage has been departed from in a series of
decided cases. On grounds of principle there is no good reason
why the whole proposition should not be held inapplicable in
modern times. … If [section 1(1) of the Sexual Offences
(Amendment) Act 1976, on which section 18(3) of the Crimes
Ordinance was modelled] proceeds on the basis that a woman on
marriage gives a general consent to sexual intercourse, there can
never be any question of intercourse with her by her husband
being without her consent. There would thus be no point in
enacting that only intercourse without consent outside marriage is
to constitute rape.”
3.

At p.776H, Lord Keith concluded that, “in modern times the supposed
marital exception in rape forms no part of the law of England”.

4.

It seems to me that the proposition which the House of Lords held to be
objectionable and inapplicable in modern times was not that of implied
consent to sexual intercourse given on marriage in itself, but that such
implied consent was general or non-retractable. It was the proposition of
non-retractability which was the rationale of the marital exemption.

5.

The proposition of non-retractability was gradually whittled down by the
exceptions made in the cases cited by Lord Keith until the common law
fiction that a wife could not retract implied consent, and with it, the marital
exemption in rape, was abolished by Reg v R. The retraction of implied
consent no longer depends on the existence of specific categories of
circumstances but rather on the wife’s genuine choice on each occasion of
marital intercourse, or on possible factors invalidating genuine consent such
as illness, injury, mental disability or the improper obtaining of consent. It
appears, therefore, that the Law Lords did not hold implied consent on
marriage to be abolished except in the special sense that the term included
Hale’s proposition that the wife’s consent given on marriage was nonretractable so that a husband could not be guilty of rape of his wife.

6.

If the Law Lords had held implied consent in itself to be abolished, it seems
to me that their reasoning would have encountered problems with the law
as incorporated in section 12(b) of the Matrimonial Causes Act 1973 (or
section 20(2)(b) of the Matrimonial Causes Ordinance (Cap. 179)) that a
marriage is voidable at the suit of a spouse if it has not been consummated
owing to the wilful refusal of the other spouse to consummate it. In this
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respect, Hale’s reference to “their mutual matrimonial consent and
contract” (in other words, the implied consent of both spouses to marital
intercourse) is not objectionable. What is objectionable and outdated is
the extrapolation of implied consent on the part of the wife to absolving her
husband of marital rape based on the fiction that she could not retract her
implied consent.
7.

Given the above context, it seems to me that the Administration’s
interpretation of the decision in Reg v R is no less liberal than the
alternative interpretation which you have suggested in your submission.
Under both Reg v R and that decision as reflected in the proposed nonexhaustive definition of “unlawful”, a husband will not be able to rely on
implied consent as justification for having sexual intercourse with his wife
heedless of whether in the circumstances she consents to it or not. Such
definition will comply with the crux of the decision in Reg v R that it is
clearly unlawful to have sexual intercourse with any woman without her
consent. As has been noted in previous correspondence, the wider and
much more complex question whether or not “unlawful” should be deleted
from any or all of the sexual offence sections (other than section 118)
cannot practicably be dealt with within the limited scope and purpose of the
current exercise.

8.

It also appears to be worth noting that the term “unlawful sexual act” in the
Crimes Ordinance, which includes unlawful sexual intercourse, is not used
in the Sexual Offences Act 1956. Unlike the English solution, therefore, it
is not enough simply to delete “unlawful” from sections 119-121, implying
that those offences are intended to apply to married couples. It should also
be noted that the Sexual Offences Act 1956 was amended in 1994 to delete
“unlawful” from sections 2 (threat or intimidation, our section 119) and 3
(false pretences, our section 120), but not from sections 4 (administering
drugs, our section 121), 5 (intercourse with a girl under 13, our section 123),
6 (intercourse with a girl under 16, our section 124), and 7 (intercourse with
a defective, our section 125) and this implies that those offences are not
intended to apply to married couples. Smith and Hogan Criminal Law 9th
Ed., p.461, comments that, “This selective repeal of “unlawful” indicates
that the draftsman and the government were well aware of the significance
of that word.”

9.

It seems to me that the statement in section 117 that the definition of
“unlawful sexual act” is for the purpose of Part XII of the Crimes
Ordinance would not make that definition inapplicable to sections 65 and
65A of the Mental Health Ordinance. It is part of the rule of construction
that statutory words are to be interpreted not in isolation but according to
their context that reference must be made to any other statute which
overlaps in respect of the same subject-matter, and, if there is inconsistency,
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an interpretation must be given which best reconciles the two (Burrows
Statute Law in New Zealand (1990), p.125). In the present case, it appears
that there is no inconsistency between sections 65 and 65A of the Mental
Health Ordinance and Part XII of the Crimes Ordinance since both sections
refer to “unlawful sexual intercourse”, which is within the definition of
“unlawful sexual act” in Part XII. It is also relevant that Part XII is
incorporated by reference in section 65 (“Without prejudice to section 125
of the Crimes Ordinance”), thereby specifically reinforcing the contextual
application of the Part XII definition in respect of both sections 65 and
65A.

The meaning of “consent”
10.
I suggest that the consent to marital intercourse which needs to be vitiated
for sections 119-121 to apply further to the proposed non-exhaustive
definition of “unlawful” is more than the implied consent given on marriage
and less than the consent that must be vitiated in order to found a charge of
rape (“such consent demands a perception as to what is about to take place,
as to the identity of the man and the character of what he is doing. But
once the consent is comprehending and actual the inducing causes cannot
destroy its reality and leave the man guilty of rape”: Papadimitropoulus
(1957) 98 CLR 249, 261, cited with approval in R v Linekar [1995] QB 251,
259). In this respect, Smith and Hogan, p.462, notes –
“The meaning given to “consent” in rape left a number of cases
where consent was in some way important, but which were not
crimes at common law.
The law has therefore been
supplemented by several statutory crimes involving sexual
intercourse where consent has been improperly obtained by
threats, false pretences or the administration of drugs, or where
the woman, though consenting in fact, is deemed by the law to be
incompetent to consent on account of age or mental handicap.”
11.

Regarding the meaning of “consent”, the English Law Commission in its
report Consent in Sex Offences (February 2000), at paras 2.5-2.8 (copy
attached at Annex A) considered that it may be unrealistic to ask a jury to
separate out the question, “did she consent?” from the question, “if so, what
underlay her ‘consent’ which may, as a matter of law, invalidate her
‘consent’?”
The Commissioners therefore recommended that the
legislation should include a definition of consent along the following lines
(para 2.12) –

“We recommend that, for the purpose of any non-consensual
sexual offence,
(1) “consent” should be defined as a subsisting, free and genuine
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(2) the definition should make it clear that such agreement may be
(a) express or implied, and
(b) evidenced by words or conduct, whether present or past.”

The meaning of “unlawful sexual intercourse”
12.
Clause 1 of the 2nd draft of the proposed amendments provides that –
Section 117 of the Crimes Ordinance (Cap. 200) is amended by adding –
“(1B) For the purpose of this Part, “unlawful sexual intercourse”
includes sexual intercourse between a husband and his wife
if –
(a)
at the time of the intercourse the wife does not consent
to it; and
(b)
the husband knows, at the time of the intercourse, that
his wife does not consent to it or he is reckless as to
whether she consents to it.”
13.

Upon further consideration, it seems to me that the proposed new section
117(1B), as far as it goes, is inconsistent with the view noted in paragraph
10 above that the consent which needs to be vitiated for sections 119-121 to
apply further to the proposed non-exhaustive definition of “unlawful” is
more than the implied consent given on marriage and less than the consent
that must be vitiated in order to found a charge or rape. At the moment,
the proposed new section 117(1B) only incorporates the meaning of
“consent” in rape. This would mean that marital victims, unlike nonmarital victims, may be unable to benefit from the offences such as those
under sections 119-121, 123-124 and 126-128 in circumstances where
consent was improperly obtained or where consent was invalidated on
grounds of age or mental disability.

14.

Accordingly, I suggest that, in order for the proposed amendments to be
self-consistent in the context of Part XII as a whole, and to give equal
treatment to both marital victims and non-marital victims, the following
paragraphs should be added disjunctively to the proposed new section
117(1B) –
“ ; or
(c)
the consent of the wife has been improperly obtained by or on
behalf of her husband by threats or intimidation, or by false
pretences or false representations, or by the administering of
drugs; or
(d)
the wife is incompetent to consent on account of [age] or
mental incapacity.”
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I have provisionally inserted brackets around “age” on the ground that the
issue whether or not to retain the marital defences which are applicable
under the present law concerning sections 123 (intercourse with girl under
13) (possibly, further to Alhaji Mohamed v Knott [1969] 1 QB1, 16) and
124 (intercourse with girl under 16) (expressly, under section 124(2)) may
be too complicated to resolve within the present limited amendment
exercise. If so, “age” could be deleted, if not, the brackets could be
deleted. For a discussion of the defence of marriage regarding age, see
pp.48-49 of the Home Office report Setting the Boundaries : Reforming the
law on sex offences (July 2000) (copy attached at Annex B). The report
recommends that belief in marriage should remain a defence to offences
involving sex with a child, but this should not apply where the child is
below the age of 13. This recommendation appears to be consistent with
section 123 which, unlike section 124, does not provide a marital defence.

Conclusion
16.
I would be grateful for your views on whether or not the addition of a
definition of “consent” to the Crimes Ordinance along the lines
recommended by the Law Commission (see paragraphs 10 and 11 above)
would be a worthwhile and straightforward supplementary amendment in
the current exercise (I presently see no problem with such amendment
which, after all, usefully makes plain the test that the jury should be
applying under the present law) which would also allay your concerns
regarding the proposed non-exhaustive definition of “unlawful”.
17.

I would also be grateful for your views on amending the proposed new
section 117(1B) as suggested in paragraph 14 above. Aside from the
possible question regarding the issue related to “age”, it seems to me that
this amendment too should be feasible in the current exercise.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General

c.c.

Secretary, LegCo AJLS Panel
(Attn: Mrs Percy Ma)

#33188

w.copy of Mr Sin’s letter
dated 23.4.2001

26 April 2001
Mr Michael Scott
Senior Assistant Solicitor General
Legal Policy Division
Department of Justice
1/F High Block
Queensway Government Offices
66 Queensway
Hong Kong
Dear Mr Scott,
Proposed amendments to the Crimes Ordinance (cap.200)
Marital Rape and Related Sexual Offences
Thank you for your letter of 25 April 2001. Since I understand that the LegCo Panel on
Administration of Justice and Legal Services may consider the captioned in its meeting
today, I venture to give the following preliminary comments on the two additional
amendments.
1.

With relation to ss.119-121, I agree, in principle, with adding a new paragraph to
the proposed s.117(1B) to make it expressly clear that ‘unlawful sexual
intercourse’ in those sections applies equally to marital and non-marital settings.
But I have some difficulty with the drafting of s.117(1B). I understand the
present draft, after adding the new paragraph (c), to read as:
For the purpose of this Part, “unlawful sexual intercourse” includes sexual
intercourse between a husband and his wife if –
(a) at the time of the intercourse the wife does not consent to it; and
(b) the husband knows, at the time of the intercourse, that his wife does
not consent to it or he is reckless as to whether she consents to it; or
(c) the consent of the wife has been improperly obtained by or on behalf
of her husband by threats or intimidation, or by false pretences or
false presentations or by the administering of drugs; or
(d) ….
It seems to me that the new paragraph (c) should be added, as you suggested,
disjunctively to the two preceding paragraphs (a) and (b). To achieve this, I
believe paragraphs (a) and (b) should be combined as one paragraph, instead of
appearing as two and joined conjunctively by an ‘and’. The problem with the
present drafting is it may be understood that paragraph (c) must be read together
with paragraph (a).

2.

I agree with your points in paragraph 10 regarding the meaning of consent. It

should be noted that the consent referred to in the paragraphs from Linekar and
Smith & Hogan quoted in your paragraph 10 is not the implied consent to marital
intercourse, but the one that needs to be proved to not exist for the offence of rape.
It is in this context that Smith & Hogan understands the offences in ss.119-121 to
be supplementary to rape and re-conceptualises their elements as ‘sexual
intercourses where consent has been improperly obtained by threats or
intimidation, or by false pretences or false presentations or by the administering of
drugs’ (p.462). But, in fact, while it may be correct that the offences in ss.119121 can be understood as involving ‘consent improperly obtained’, such is not
mentioned in the statutory definition of these offences. Therefore, I am afraid
to introduce the element ‘consent improperly obtained’ into the proposed
s.117(1B)(c) may cause confusion as to whether consent needs to be proved in
relation to ss.119-121 in marital cases, and, if so, the kind of consent (implied
consent, consent in rape or some other consent) that needs to be proved or
disproved. It is not inconceivable that such point may be raised in court to argue
that s.119-121 when applied to a marital case does require the proof of one
additional element, namely ‘consent obtained by’, which is not required in a nonmarital case. Therefore, I am of the view that the present draft may not be able
to achieve the purpose of ensuring that marital and non-marital victims are placed
on equal footing.
3.

It also seems to me that it is only in view of their implicit purposes (as suggested
in Smith & Hogan) of supplementing rape that ‘consent’ is read into these
offences. It is not inconceivable, as the present wording of ss.119-121 goes, that
they can be totally independent of rape.

4.

It may be argued that, assuming the Administration’s view that implied consent to
marital intercourse has not been abolished by R v R is correct, implied consent
will invariably be in issue in a marital case regarding s.119-121. But it seems to
me to be obvious that the consent referred to in the proposed s.117(1B)(c) is not
the implied consent in marital intercourse, as it reads ‘consent obtained by…’. If
it were to refer to the implied consent, I believe it should rather read something
like ‘consent vitiated by’. Therefore, the present draft for s.117(1B)(c) will
introduce the unnecessary element of consent into s.119-121 in relation to marital
cases.

5.

I recommend, therefore, in relation to s.117(1B), the present paragraphs (a) and (b)
should be combined, and joined with paragraph (c) (retitled paragraph (b) after
combing the present (a) and (b)) disjunctively by an ‘or’, and paragraph (c) should
appear in the same wording as ss.119-121, as far as possible (which, I believe, is
how the present s117(1B)(a)&(b) are drafted). My more exact suggestion for
paragraph (c) is:
(c)
if the intercourse is procured or facilitated by or on behalf of her
husband by threats or intimidation, or by false pretences or false
presentations or by the administering of drugs
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6.

I have some reservation over the proposed s.117(1B)(d) regarding mentally
incapacitated persons. It seems to me that it is inconsistent with s.20(2)(d)
Matrimonial Causes Ordinance (Cap.179) to criminalise sexual intercourse
between a husband and wife only for reason of her mental capacity where the
marriage is not voidable at the suit of a spouse under that section.

7.

Similarly, I also have reservation over s.117(1B)(d) regarding persons
incapacitated to consent on account of age.

8.

I am of the view that your recommendation in paragraph 16 is to be welcomed.

Yours sincerely,

Sin Wai Man
Lecturer
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Urgent By Fax
26 April 2001
Mr Sin Wai Man,
Lecturer,
City University of Hong Kong,
83 Tat Chee Avenue,
Kowloon.
(Fax No.: 2788 7530)

Dear Mr Sin,
Proposed amendments to the Crimes Ordinance (Cap. 200)
Marital Rape and Related Sexual Offences
Thank you for your letter dated 26 April 2001 (and for the very
helpful interest which you have taken in this matter). My preliminary comments
follow.
1.

Fine-tuning of the drafting will of course be a matter for the Law
Draftsman. Nevertheless, I agree with your view that the proposed
new section 117(1B)(a) and (b) should be combined into a single
paragraph (a) in order to ensure that the additional proposed
paragraphs are to be read disjunctively.

2.

It seems to me that the references to threats or intimidation, false
pretences or false representations, the administering of drugs, and to
age or mental incapacity in the proposed new section 117(1B) will
be effective to place marital victims on an equal footing with nonmarital victims since the definition would then reflect the
terminology or subject-matter of sections 119-121, 123-125, and
127-128. Fine tuning of the definition to achieve the intended
object would again be a matter for the Law Draftsman.

3-5.

Chan Wing Hung (p.476D) made specific reference to intercourse
without consent as being the issue in that case under section 119.

-
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Sections 119-121 can be totally independent of rape but that is
because improperly obtained consent is outside the meaning of
“consent” in rape (which depends on the absence of “consent”).
This does not mean that consent (or what underlay any “consent”) is
immaterial under sections 119-121. Whether “consent vitiated by”
is preferable to “consent … improperly obtained by” is a matter for
the Law Draftsman, although the latter reflects Smith and Hogan’s
analysis.
6.

It would be inconsistent with the object of ensuring that marital rape
is an offence to confine the meaning of “unlawful” to outside
marriage for the purposes of sections 123-125. Section 20(2)(d) of
the Matrimonial Causes Ordinance (Cap. 179) does not obviate this
principle. Consistently with that object, marital intercourse with a
mentally incapacitated person should not be permissible in
circumstances that would be tantamount to rape.

7.

In respect of age, the need to give equal treatment to both marital
and non-marital victims is reinforced by the need to protect children.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General

c.c.
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