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Bill to
Amend the Hong Kong Court of Final Appeal Ordinance to provide for civil appeals to
be brought directly from the Court of First Instance to the Court of Final Appeal;
and to make related amendments.

Enacted by the Legislative Council.
1. Short title and commencement

(1) This Ordinance may be cited as the Hong Kong Court of Final Appeal (Amendment)
Ordinance 2001.

(2) This Ordinance shall come into operation on a day to be appointed by the Chief
Justice by notice published in the Gazette.
2. Division heading added

Part Il of the Hong Kong Court of Final Appeal Ordinance (Cap. 484) 1s amended
by adding "Division 1---Preliminary" immediately before section 19.
3. Division heading added

The following i1s added before section 22---

"Division 2---Appeal from Court of Appeal to Court".
4. Division 3 added

The following is added immediately after section 27---
"Division 3---Appeal from Court of First Instance to Court

27A. Definitions

In this Division---

"Court of First Instance" (?l%?fﬁﬁé) means the Court of First Instance of the High
Court;

"judge" (FPY) means a judge of the Court of First Instance, a recorder of the
Court of First Instance or a deputy judge of the Court of First Instance.

27B. Civil appeals

(1) Notwithstanding section 22, an appeal may lie to the Court at the discretion
of the Court of First Instance and the Court, from any judgment of the Court of First
Instance in any civil cause or matter 1f the criteria set out in section 27C(1)(a),
(b) and (c) are satisfied.

(2) No appeal shall be admitted unless---
(a) a certificate has been 1ssued by the trial judge under section 27C; and
(b) leave to appeal has been granted by the Court under section 27D.

27C. Grant of certificate by trial judge

(1) Where on the application of any of the parties to any proceedings in respect
of which an appeal may lie under this Division the judge is satisfied---



(a) that the relevant conditions are fulfilled in relation to his decision in those
proceedings; and

(b) that a sufficient case for an appeal to the Court has been made out to justify
an application for leave to bring such an appeal; and

(c) that all the parties to the proceedings consent to the grant of a certificate
under this section,

the judge, subject to the provisions of this Division, may grant a certificate to
that effect.

(2) For the purposes of subsection (1)(a), the relevant conditions, in relation
to a decision of the judge in any proceedings, are that a point of law of great general
or public importance 1s involved in that decision and that that point of law---
(a) relates wholly or mainly to the construction of an Ordinance or subsidiary
legislation, and has been fully argued in the proceedings and fully considered in
the judgment of the judge in the proceedings; or
(b) 1s one in respect of which the judge 1s bound by a decision of the Court of Appeal
or the Court in previous proceedings, and was fully considered in the judgments given
by the Court of Appeal or the Court (as the case may be) in those previous proceedings.

(3) For the avoidance of doubt, subsection (2)(b) applies to and in relation to
a decision that involves a point of law relating wholly or mainly to the construction
of the Basic Law as 1t applies to any other decision.

(4) An application for acertificate under this section shall be made to the judge
immediately after he gives judgment in the proceedings.

(5) Notwithstanding subsection (4), the judge may in any particular case
entertain any such application made at any time before the end of the following
period---

(a) 14 days beginning with the date on which the judgment 1s given; or
(b) such other period as may be prescribed by rules of court.

(6) No appeal shall lie against the grant or refusal of a certificate under this
section.

27D. Leave to appeal

(1) Where in any proceedings the judge grants a certificate under section 27C,
any of the parties to the proceedings may make an application to the Court for leave
to appeal by way of a notice of motion at any time within---

(a) 28 days from the date on which that certificate 1s granted; or
(b) such extended time as 1n any particular case the Court may allow.

(2) Subject to subsection (4), 1f on an application made under this section 1t
appears to the Court to be expedient to do so, the Court may grant leave for an appeal
to be brought directly to the Court; and where leave 1s granted under this section---



(a) no appeal from the decision of the judge to which the certificate relates shall
lie to the Court of Appeal, but
(b) an appeal shall lie from that decision to the Court.

(3) Applications under this section shall be determined by the Appeal Committee,
with or without a hearing.

(4) Without prejudice to subsection (2), no appeal shall lie to the Court of
Appeal from a decision of the judge in respect of which a certificate 1s granted under
section 27C until---

(a) the time within which an application can be made under this section has expired;

and

(b) where such an application 1s made, that application has been determined.
27E. Leave to appeal subject to conditions

(1) Leave to appeal granted under section 27D(2) may be granted subject to such
conditions as the Court considers necessary.

(2) Section 25(2), (3), (4) and (6), with the necessary modifications, shall
apply in relation to the grant of leave under this section as 1t applies to the grant
of leave under that section.

(3) Section 26 shall apply in relation to a judgment appealed from and grant of
leave to appeal under this Division as 1t applies in relation to a judgment appealed
from and grant of leave to appeal under Division 2.

(4) Section 27 shall apply in relation to an application for final leave to appeal
to the Court under this Division as it applies in relation to an application for final
leave to appeal to the Court of Appeal or to the Court under Division 2.

27F. Cases excluded from section 27B(1)

(1) No appeal shall lie under section 27B(1) in respect of a decision of the judge
in any proceedings where by virtue of any enactment, apart from the provisions of
this Division, no appeal would lie from that decision to the Court of Appeal, with
or without the leave of the judge or of the Court of Appeal.

(2) No appeal shall lie under section 27B(1) in respect of a decision of the judge
where by virtue of any enactment, apart from the provisions of this Division, no appeal
would (with or without the leave of the Court of Appeal or of the Court) lie from
any decision of the Court of Appeal on an appeal from the decision of the judge.

(3) Where by virtue of any enactment, apart from the provisions of this Division,
no appeal would lie to the Court of Appeal from the decision of the judge except with
the leave of the judge or of the Court of Appeal, no appeal shall lie under section
27B(1) in respect of that decision unless 1t appears to the judge that apart from
the provisions of this Division i1t would be a proper case for granting such leave.

(4) No appeal shall lie under section 27B(1) where the decision of the judge,



or any order made by him in pursuance of that decision, 1s made in the exercise of
jurisdiction to punish for contempt of court.".
5. Transitional

The amendments made under section 4 of this amending Ordinance do not apply to
any judgment of the Court of First Instance given before the commencement of this
amending Ordinance.
Consequential Amendments
High Court Ordinance
6. Appeal in civil matters

Section 14(3) of the High Court Ordinance (Cap. 4) 1s amended by adding---

"(eb) from a decision of the Court of First Instance in respect of which a
certificate 1s granted under section 27C of the Hong Kong Court of Final Appeal
Ordinance (Cap. 484) and leave to appeal 1s granted under section 27D of that Ordinance
1n any proceedings;".
Hong Kong Court of Final Appeal Rules
7. Interpretation

Rule 2(2) of the Hong Kong Court of Final Appeal Rules (Cap. 484
sub. leg.) 1s amended by adding ", 27D" after "section 24".
8. Filing

Rule 5(1)(c¢) 1is amended by adding "27C or" after "section".
Explanatory Memorandum

This Bill amends the Hong Kong Court of Final Appeal Ordinance
(Cap. 484) ("the principal Ordinance") to provide for an appeal mechanism, commonly
known as the "leapfrog appeal", whereby civil appeals may be brought directly from
the Court of First Instance to the Court of Final Appeal.
2. Clauses 2 and 3 divide Part II of the principal Ordinance into 2 Divisions.
3. Clause 4 adds new Division 3 to Part II of the principal Ordinance to---
(a) allow civil appeals to be brought from the Court of First Instance to the Court
of Final Appeal at the discretion of the Court of First Instance and the Court of
Final Appeal (new section 27B);
(b) specify the criteria and conditions for the grant of a certificate by the trial
judge before a party to the proceedings may apply to the Court of Final Appeal for
leave to appeal (new section 27C);
(c) provide for the procedures and time limit regarding applications to the Court
of Final Appeal for leave to appeal (new section 27D) and for the imposition of
conditions where leave 1s granted (new section 27E).
4. C(Clause 5 specifies that the appeal mechanism does not apply to judgments of the
Court of First Instance given before the commencement of the Bill.



5. Clauses 6, 7 and 8 deal with consequential and related amendments to the High
Court Ordinance (Cap. 4) and the Hong Kong Court of Final Appeal Rules (Cap. 484 sub.
leg.).



