Relevant provisions of the Copyright Ordinance (Cap.528)
(as from 27 June 1997 to 31 March 2001)

2. Copyright and copyright works

(1) Copyright is a property right which subsists in accordance with this
Part in the following descriptions of work—
() original literary, dramatic, musical or artistic works;
(6) sound recordings, films, broadcasts or cable programmes; and
(¢) the typographical arrangement of published editions.
(2) In this Part “copyright work™ (ihfl:i) means a work of any of
those descriptions in which copyright subsists.
(3) Copyright docs not subsist in a work unless the requircments of this
Part with respect to qualification for copyright protection are met (see section

177 and the provisions referred to there).
[f 1988 c. 48 5. 1 UK}

22. The acts restricted by copyright in a work
(1) The owner of the copyright in a work has, in accordance with the

following provisions of this Division, the exclusive right to do the following

acts in Hong Kong---
(a) to copy the work (sce scction 23);
(b) to issue copies of the work to the public (see section 24);
(¢} where the work is a computer program or sound recording, to
rent copics of the work to the public (scc section 25);
(4) to make available copics of the work to the public (sec section
26);
(c) to perform, show or play the work in public (sce section 27);
(/) 1o broadcast the work or include it in a cable programme service
(see section 28);
(g) to make an adaptation of the work or do any of the above in
relation to an adaptation {scc scction 29),
and those acts arc referred to in this Part as the “acts restricted by the
copyright”.

(2) Copyright in a work is infringed by a person who without the licence
of the copyright owner does, or authorizes another to do, any of the acts
restricted by the copyright.

(3) References in this Part to the doing of an act restricted by the
copyright in a work arc to the doing of it—

(a) in relation to the work as a wholc or any substantial part of it;
and
(b) either directly or indircctly,
and it is immaterial whether any intervening acts themsclves infringe
copyright.

(4) This Division has effect subject to—

(@) the provisions of Division Il (acts permitted in relation to
copyright works); and

() the provisions of Division VIII (provisions with respect. to

copyright licensing).
fef 1988 ¢. 48 5. 16 UK
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Relevant provisions of the Copyright Ordinance (Cap.528)
(as from 27 June 1997 to 31 March 2001)

23. Infringement of copyright by copying

(1) The copying of the work is an uct restricted by the copyright in cvery
description of copyright work; and references in this Part to copying and
copics are construcd as [ollows. :

(2) Copying of a work means reproducing the work in any
material form. This includes storing the work in any medium by clectronic
means.

(3) 1n relation Lo an artistic work copying includes the making of a copy
in 3 dimensions of a 2-dimensional work and thc making of a copy in 2
dimensions of a 3-dimensional work.

(4) Copying in rclation to a film, television broadcast or cabie
programme includes making a photograph of the whele or any substantial
part of any image forming part of the film, broadcast or cable programme.

(5) Copying in relation to the typographical arrangement of a published
cdilion means making a facsimile copy of the arrangement.

. (6) Copying in rclation to any description of work includes the
making of copics which are transient or are incidental to some other usc of the
work.

fcf. 1988 c. 48 5. 17 U.K]
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31. Secondary infringement: possessing or

dealing with infringing copy ) 31. Secondary infringement: possessing or

. R . dealing with infringing copy
The copyright in a work is infringed by a person who, without the licence

f th ight owner U)The copyright in a work is infringed by a person who, without the licence
of the copyright owner— . . ) W .
;za) possesses for the purpose of trade or business; _ "[”l“3 copyright owncr. forthe P
(b) sells or lets for hire, or offers or exposes for sale or hire; £ ~{my—possesses-for-th purposcoftrade-or-business—

) sclls or lets for hire, or offers or exposes for sale or hire;
(c) for the purpose of trade or business, exhibils in public or @ el

distributes; or : H m o) —for—the—purpese—oftrade—orbusiness—exhibits—in—public—er-

T o Aiatnsriart F
(d) distributes otherwise than for the purpose of trade or business to ’ drstributes-e

S . . )
such an cxtent as to affect prejudicially the owner of the (d) distributcsjotherwise-than-for-thepurpose-of-iradeorbusiness to

ight such an extent as to affect.prejudicially the owner of the
otk which ich 1 ! ieve’ copyright, .
a ,CQP’y_of_a wggk;v:f{i};l;s‘,vir;g which hekflows or has reason to believe t? be a copy of a work which is, and which he knows or has reason to believe to be,
an infringing cop SR

T infringing copy of the work,
[cf- 1988 c. 48 5. 23 U.K)) an intringing copy (of. 1938 ¢. 48 5. 23 U.K)]

4> c

N(a) possesses for the purpose of, in the course of, orin
connection with, any tradc or business;*

D'(c) exhibits n public or d;
in the course of, orin
or business; or" .

stributes for the purposc of,
conncction with, any trade

than for the purpose of, in |
with, any trade or business):

K D It is immateia .
1 for the purpose of subsectio

(() lr)‘(ja) la.nd (c ] wh.elh.er Or not the trade or busincss g:onsislrsl '

» aling in infringing copies of copyright works, ' ‘




Relevant provisions of the Copyright Ordinance (Cap.528)
(as from 27 Junc 1997 to 31 March 2001)

118, Criminal liability for making or dealing
with infringing articles, etc.

(1) A person commits an offence if he, without the licence ol the
copyright owner—
(a) makes for sale or hire;
(b) imports into Hong Kong otherwisc than for his private and
domestic usc;
(¢) exports from Hong Kong otherwise than for his private and
domestic use;
(d) possesses for the purpose of trade or business with a view to
committing any act infringing the copyright;
(e) for the purpose of trade or business—
(i) sclls or lets for hirc; -
(iiy offers or exposcs tor sale or hire;
(iii) exhibits in public; or
(iv) distribules; or . .
(/) distributes otherwise than for the purpose of trade or business to
such an extent as to affect prejudicially the owner of the copyright,

an inlringing copy of a copyright work.
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118. Criminal liability for making or dealizg - 7
with infringing articles, etc.

(1) A person commits an offcnce if he, without the licence of the
copyright owner— .
(a) makes for sale or hire;
(b) imports into Hong Kong otherwise than for his private and
domestic use;
(c) exports from Hong Kong otherwise than for his private and
domestic use; .
I | {d) posscssc/speHh&pmiaese—of—&mde-eF—buﬁiﬂes& with a view to
committing any act infringing the copyright;
|| f T+ i
(i) sells or lets for hire:
(it) oflers or exposes for sale or hirc;
(iif) exhibits in public; or
(iv) distributes; or ]
l (f) distributes ; iness-to
such an extent as to affect prejudicially the owner of the copyright,
an infringing copy of a copyright work,

4:fl'o_r-lhé purpose O—if-i'l:l
the course of, or in conneclion with, any trade or business

o o o [\_‘"(olhewﬁsg )
“than for the purpose of, in the course of, or in connection
with, any trade or business) ’




Relevant provisions ol the Copyright Ordinance (Cap.528)
(as from 27 Junc 1997 10 31 March 2001)

(2) Subsections (1)(b) and {¢) and (4)(b) and (¢) do not apply to an article
" mz;;“'h is a dcfence for the person charged with an oﬂ"%nc‘_e Vlcu:gi:
subsection (1), to prove that he did not know and had no.rclason li clie 3
the copy in question was an infringing copy of the copyright work.
(4) A person commits an offence if he—
(a) makes;
(b) imports into Hong Kong,
{¢) exports from Hong Kong;
ssesses; or )
E;I)) Egls or lets for hire, or offers or exposes for sqle orrhu'e,mic“]‘lr
an article specifically designed or :l(l.’lp'lcd for making COlplCS o. k.’\ ipr;mn i[.’g
copyright work which arlicle is used or |n'lcndcd to be usc(llo ma gsc of[f"\dc
copies of the copyright work for sale or hirc or for use for the purp f
o blé?)neﬁ. is a defence for the person charged with an ?ff%rl?::gv:r;ﬁ::
subscction (4) to prove that he did not know and had no rcasan gn clicve | i;s
the article was used or was intended to be used to make.lhc infringing cop
for sale or hire or for use for the purposc of trade or business.
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(2) Subsections (1)(b) and {c) and (4)(6) and (c) do not apply to an article
n transit. 7
(3) It is a defence for the person charged with an offence under
subsection (1), 10 prove that he did not know and had no reason to believe that
the copy in question was an infringing copy of the copyright work.
(4) A person commits an offence if he—
{a) makes;
(6) imports into Hong Kong;
(c) exports from Hong Kong;
(d) possesses; or
(e) sclls or lcts for hire, or offers or exposcs for sale or hire,
an article specifically designed or adapted for making copics of a particulur
copyright work which article is used or intended to be, used to make infringing
copies of the copyright work for sale or hire or for u?c]\
or-business.

(5 It is a defence for the person charged with an offence under
subsection (4) to prove that he did not know and had no reason (o believe that

the ‘article was used or wgs intended 1o be uscd to make the infringing copies
l for sale or hirc or for uf:TL 6-or-business:

——————

_— 4: for the purpose of, in

the course of; or in connection with, any trade o business”

. o e /\ ~(otherwise
lh_an for the purpose of, in the course of, or in connection
with, any trade or business) :



Relevant provisions of the Copyright Ordinance (Cap.528)
(as from 27 June 1997 to 31 March 2001)

(6) For the purpose of subsections (1)(b) and (3), where a person is
charged with an offence undcr subsection (1) in respect of a copy of a
copyright work which is an infringing copy by virtuc only of scction 35(3) and
not being excluded under section 35(4), if he proves that—

(@) he had made reasonable enquiries sufficient to satisfy himself
that the copy in question was not an infringing copy of the work;
(b) he had reasonable grounds to be satisfied in the circumstances of
the case that the copy was not an infringing copy;
(c) there were no other circumstances which would have led him
reasonably to suspect that the copy was an infringing copy,
he has proved that he had no reason to befieve that the copy in question was
an infringing copy of the copyright work.

(7y 1In determining whether the person charged has proved under
subsection (6) that he had no reason to believe that the copy in question was
an infringing copy of the work, the court may have regard to, including but
not limited to, the following-—

(@) whether he had made enquiries with a relevant trade body in
respect of that category of work;

| 000096
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(6) For the purpose of subsections (1)(b) and (3), where a person is
charged with an offence under subsection (1) in respect of a copy of a
copyright work which is an infringing copy by virtue only of section 35(3) and
not being excluded under section 35(4), if he proves that—

(@) be had madc rcasonable enquirics sulficient to satisfy himself
that the copy in question was not an infringing copy of the work;
(b) hec had rcasonable grounds to be satisficd in the circumstances of
the case that the copy was not an infringing copy,
(c) there were no other circumstances which would have led him
reasonably to suspect that the copy was an infringing copy,
he has proved that he had no reason to belicve that the copy in question was
an infringing copy of the copyright work.

(7) In determining whether the person charged has proved under
subseclion (6) that he had no reason to believe that the copy in question was
an infringing copy of the work, the court may have regard to, including but
not limited to, the following—

(a) whether he had made enquiries with a relevant trade body in
respect of that category of work;




Relevant provisions of the Copyright Ordinance (Cap.528)
(as frorh 27 June 1997 to 31 March 2001)

(8) whether he had given any notice drawing attention of the

copyright owner or exclusive licensee to his interest to import
and to sell the copy of the work;

(¢) whether he had complicd with any code of practice that may
exist in respect of the supply of that category of work;

(d) whether the response, if any, to those enquiries made by the
defendant was rcasonable and timely;

(¢) whether he was provided with the name, address and contact
details of the copyright owner or exclusive licensee (as the case
may be);

(/) whether he was provided with the date of first day of publication
of the work;

(2) whether he was provided with proof of any relevant exclusive
licence.

(8) A person commits an offence if he has in his possession an article
knowing or having reason to belicve that it is used or is intended 1o be used to
make infringing copies of any copyright work for sale or hire or for use for the
purpose of trade or business.

(9) Sections 115 to 117 (presumptions as to various matlers connccted
with copyright) do not apply to proceedings for an offence under this section.

(cf 1988 c. 48 5. 107 U.K.]
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(b) whether he had given any notice drawing attention of the -
copyright owner or exclusive licensee to his interest to import,
and to scll the copy of the work;

(¢) whether he had complied with any code of practice that may
exist in respect of the supply of that category of work;

(d) whether the response, if any, to those enquirics made by the
defendant was reasonable and timely;

(e) whether he was provided with the name, address and contact
details of the copyright owner or exclusive licensee (as the case
may be);

(f) whether he was provided wnh the date of first day of publication
of the work;

(g) whether he was provided with proof of any relevant exclusive
licence.

(8) A person commils an offence if he has in his posséssion an arlicle
knowing or having rcason to believe that it is used or is intended to be used to
makc mfnngmg copics of any copyright work for sale or hire or for usq}eﬂ'he-

}A (9) Sections 115 to 117 (presumptions as to various matters connected
with copyright) do not apply to proceedings for an offence under this section.
[ef. 1988 c. 48 5. 107 U.K]

/t for the purpose of, in the

ess”
“course of, 0 or in conneclion with, any trade or business”,

41' 8A) It is immatérial for the purpose of subsections

(1)(d() and (), (4) and (8) whether or not the trade or

business consists of dealing in infringing copics of copyright
works.”



Relevant provisions of the Copyright Ordinance (Cap.528)
(as Irom 27 June 1997 to 3} March 2001)

120. Making infringing copics
outside Hong Kong, etc.

(1) A person commits an offence il he makes outside Hong_Kong, for
export to Hong Kong otherwise than for his private and domestic use, any
article that he knows would, if it were made in Hong Kong, constitute an
infringing copy of a copyright work.

(2) A person commits an offence if he makes outside Hong Kong an
article specifically designed or adapted for making copies of a particular
copyright work knowing or having reason to believe that it is to be used or is
intended to be used in Hong Kong for making an infringing copy qf the
copyright work for sale or hire or for use for the purpose of trade or business.

(3)‘ A person commils an offence if he makes oplsidc Hong Kong or
exports from Hong Kong an article specifically dgsxgned or adapted for
making copies of a particular copyright work, knowing or having reason to
believe that— .

(a) the article is to be used of is intended to be used eutside Hong
Kong for making another article for export to Hong Koqg; and

(b) the latter article mentioned in paragraph (a) would, if it were
made in Hong Kong, constitute an infringing copy of the
copyright work,
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120. Making infringing copies
outside Hong Kong, etc.

(1) A person commits an offence if he makes outside Hong Kong, for
export to Hong Kong otherwise than for his private and domestic use, any
article that he knows would, il it were made in Hong Kong, constitute an
infringing copy of a copyright work.

(2) A person commits an offence if he makes outside Hong Kong an
article specifically designed or adapted for making copies of a particular
copyright work knowing or having reason to believe that it is to be used or is
intended to be used in Hong Kong for making an infringing copy of the
copyright work for sale or hire or for us inass.

(3) A person commits an offence it he makes outside Hong Kong or
exports from Hong Kong an article’ specifically designed or adapted for
making copies of a particular copyright work, knowing or having reason to
believe that— .

(a) the article is to be used or is intended to be used outside Hong
Kong for making another article for export to Horig Kong; and

(b) the latler article mentioned in paragraph () would, if it were
made in Hong Kong, constitule an infringing copy of the
copyright work.

- /I_s-for'thc purpose of, in the course of,
or in connection with, any trade or business’ :

PN "(2A) 1t is immaterial for the purpose of subsection (2)
_whe}hqr or not the trade or business consists of dealing in
infringing copies of copyright works.
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Relevant provisions of the Copyright Ordinance (Cap.528)
(as from 27 Tunce 1997 (o 31 March 2001)

(4) A person who, in Hong Kong or elsewhere, aids, abets, cour!sels or
procures the commission by another person of an offence under subsection (1),
(2) or (3) commits that offence as a [_)rincapnl, ) o

(5) The offences under subsections (1), (2) and (3) are without prejudice
to the offences under section 118, . )

(6) A person who commits an offence under subsection (l')J (2)_ or (3) is
lable on conviction on indictment to a fine of $500,000 and to imprisonment
for 8 years. ) )

(7) For the purpose of this section, “article™ (#iih) does not include an
article in transit. ) )

(8) Sections 115 to 117 (presumptions as to various matlers gonncgtcd
with copyright) do not apply to proceedings for an offence under this scction.
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(4) A person who, in Hong Kong or elscwhere, aids, abets, counsels or
procures the commission by another person of an offence under subsection (1),
(2) or (3) commits that offence as a principal, '

(5) The offences under subsections (1), (2) and (3) are without prejudice
1o the offences under section 118. .

(6) A person who commits an offence under subsection (1), (2) or (3) is
liablc on conviction on indictment to a fine of $500,000 and to imprisonment
for 8 ycars.

(7) For the purpose of this section, “article” (#744) docs not include an
article in transit.

(8) Sections 115 to 117 (presumptions as to various matiers connected
with copyright) do not apply to proceedings for an offence under this section.
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