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Mrs Percy Ma,
Clerk to Panel on Administration of
Justice and Legal Services,
3rd Floor, Citibank Tower,
3 Garden Road,
Hong Kong.
(Fax No.: 2509 9055)

Dear Mrs Ma,
LegCo Panel on Administration of Justice and Legal Services
Special Meeting on 26 April 2001
Further to my letter dated 19 April 2001 to you on the above, the
Judiciary Administrator has requested that we bring to the attention of the
Panel, in respect of Agenda item IV (proposed amendments to the Small
Claims Tribunal Ordinance, the Labour Tribunal Ordinance and the Minor
Employment Claims Adjudication Board Ordinance) the case Chen Yuen v The
Royal Hong Kong Golf Club [1997] HKLRD 1132 (copy attached) and the
following points –
(a)

If costs were capped, it would certainly discourage the Golf Club
(the respondent) from bringing such a case to the CA when their
appeal was dismissed by the CFI.

(b)

On the other hand, if the claimant or the DLA had to bear the
costs in any event, he/DLA would equally be discouraged to
bring a further appeal beyond the CA to the Privy Council.

(c)

Capping of costs will discourage parties at different stages of the
litigation to lodge appeals notwithstanding that there is merit in
the case. As such, difficult points like those in this case can

-
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-

never be resolved.
(d)

Not only the claimant’s interest, but also the respondent’s should
be borne in mind. The general sentiment arising from So Sai
Ming’s case emphasises too much on the former. In considering
limiting costs, both parties are entitled to equal treatment and it is
only fair to do so.

As a comment on the above points from the perspective of the
Administration, I would refer to paragraphs 32 and 33 of the AJLS Panel
Information Paper dated April 2001 and add that had the claimant employee
not been legally aided his personal liability to pay both his own costs and the
costs of the respondent would have been massively disproportionate to the
amount at stake. Such costs would be crushing for a poor litigant. The
disproportionality would itself be the same for the Director of Legal Aid or for
a claimant/respondent who was well able to afford the legal costs.
Given the above situation, the proposed amendments providing
for the parties to pay their own legal costs are, in the Administration’s view, a
reasonable compromise as a safeguard against such serious disproportionality
while still allowing for possibly important legal points to be resolved on appeal.
As noted in paragraph 24 of the Information Paper, there is inherent fairness in
this approach: if the parties bore their own legal costs they would then be able
to quantify the costs of the appeal and to avoid the risk of disproportionate
costs if they considered it would be a problem for them.

Yours sincerely,

(Michael Scott)
Senior Assistant Solicitor General
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