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246 COURT OF CRIMINAL APPEAL (VIQ) 7 [(1986)

to be very much less, however, when he makes an unsworn statement from
the dock than when he gives his account in a fashion giving rise to the
sanction of perjury and allowing by cross-examination an investigation of its

(1986) 144 CLR 319 at 4} 1,
“. .. it is obvious that whether evidence of good character will be of any

avail to an accused person depends on the strength of the evidence
supporting the charge”.

on the facts from that which they might bear without such evidence™
(Bassett) I do not say that a specific direction to the jury on the bearing that

giving of the direction is properly done, however, it might in such a case
react unfavourably to the accused rather than beneficially to him. I think
that is very likely to have been the case here if the judge had acceded to
counsel’s submission to redirect. What would the gist of the redirection have
been? It could not sensibly have involved merely a suggestion to the jury that
they use the evidence of good character in assessing the credibility of the
accused’s unsworn statement. Why should that particular statement be
singled out as being inherently more reliable, on account of the accused’s
previous good character, than the other statements he had made to the police
about the circumstances of the deceased man’s death and which were at
variance with the unsworn statement? At least two statements made by the
accused in his interview with the police on 17 July 1983 were startlingly and
vitally opposed to what he said in court. These were, first, that the deceased
had said “nothing at all” to the accused after stabbing him and, secondly,
that when asked “Why did you go to your bedroom?”, the accused replied,
“Because I wanted to scare him you know, to get my shotgun and break his
legs, that is all.” A balanced redirection of the kind sought by counsel for the
. applicant as to the use the jury might make of evidence of character going to
credit could, in my opinion, scarcely have omitted a reference to the other
statements; otherwise the judge would in effect have been inviting the jury to
be unwarrantably selective in the application of evidence that was said to go
to the applicant’s credibility. The effect which these two statements, if
accepted, could have had on the matter of the accused’s particular intent and
on the matter of provocation is obvious. . In summary, I consider that the
applicant really lost nothing from the judge’s refusal to redirect on the
question. He was, with respect, wise to take the course he did. | am of
opinion, accordingly, that this ground is not sustained.
[His Honour agreed with his brother judges that grounds 2,4, 5 and 6 had
not been made out by the applicant.)

Appeal dismissed
Solicitors for the applicant: Galbally and O'Bryan.
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[SUPREME COURT, SOUTH AUSTRALIA]

TRZESINSK! v DAIRE
Prior J

23 Januvary, 14 February 1986

Evidence — Compellability — Spouses — Risk of harm to marital
relationship andfor spouse — Importance of evidence.and g.ravlty of
offence — Whether spouse should be compelled o give evidence —
Evidence Act 1929 (SA), s 21.

The accused was charged with possession of cannabis. The prosecution sought to
compel his wife to give egvidence that only she, her husband, and their two chitdren
had lived in the premises where the cannabis was found, that she was not aware that
cannabis was on, or being grown on the premises, and whelh_cr or not ‘(hc accused
had made admissions to her about the cannabis. The magistrate adjourned the
hearing to enable the wife to be separately represented. Counsel for the wife
submitted that she should be given an exemption from giving evidence because that
course would prejudice their marital relationship and tha(. the charge was not
sufficiently serious to warrant the taking of that risk. The magistrate rujed that there
should be an exemption in relation to admissions which may have been made, but
not in relation to the other evidence sought. On appeal, . o

Held: (1) The statutory inquiry as to exemption lies solely with the presiding
judieial officer, and is not one for any counsel, be: that coun§cl for a.party to the
proceedings or otherwise. It followed that the magistrate was in error in permitting
representation for the spouse in question or the participation of any counsel at all.

Morgan (unreported, 22 October 1984), appl_ied. . ) )

(2) Despite the fact that counse! has no legitimate interest in the issue, a defendant
is entitled to challenge the ruling on appeal. . )

(3) The magistrate was in error in refusing the exemption on the basis that no
harm was proven because the statutory test is risk of harm. F_ur}hcr, the magistrate
made errors in his interpretation of the statute. Neverlhe}ess, it is now the.law that
spouses of parties are both competent and compellable in criminal and civil cases
subject only to the statutory exemption. In this case: (a) thgre was neither subslanpal
risk of serious harm to the marital relationship nor to the wife, and (b) even assuming
that there was, exposure to such a risk was justified by the nature and gravity of the
offence and the importance of her evidence. Therefore, while the magistrate made
errors in this matter, the result reached was proper. .

Observations on the content and practice of an application for exemption.

APPEAL AGAINST CONVICTION
M J Sykes, for the appellant.
M A Stevens, for the respondent.
Cur adv vult
14 February 1986

Prior J. The appellant's wife was called as a witness for the ;.Jro.sequt‘ion in
a matter heard by a magistrate, sitting as a court of summary Jx{r:sdxctlorl_ at
Adclaide. The husband was charged with knowingly having in his possession
cannabis, in breach of s 31 of the Controlled Substances Act 1984 (SA). The
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evx@ence actually given by the wife was that only she and her husband [and
(helr.two children] had been living for some eight and a half years at the
premises where the cannabis was found on 24 Tune 1985, and that she was
not aware of any Indian hemp being grown on the premises, or any lndian
hemp being located in the rear shed. ’
l?efore tbe witness was sworn, the prosecutor informed the magistrate that
besides calling her to say that no persons other than her husband, herself and
mto small children, resided at the place where the Indian hemp was found, he
mlg}.x! also ask questions about any admissions the defendant may have xﬁade
to his wife relevant to the charge. : -
Section 21 of the Evidence Act 1929 (SA) provides: N
“(1) A close relative of a person charged with an offence shail be
competent and compellable to give evidence for the defence and shall,
subject to this section, be competent and compellable to give evidence
for the prosecution.
(2) Wher‘e a person is charged with an offence and a close relative of the
accused is a prospective witness against the accused in any proceedings
related to the charge (including proceedings for the grant, variation or
revocation of bail, or an appeal at which fresh evidence is to be taken)
the prospective witness may apply to the court for an exemption from
the obligation to give evidence against the accused in those proceedings.
(3) Where it appears to a court to which an application is made under
subsection (2)— )
(a) that; if the prospective witness were to give evidence, or evidence
of a particular kind, against the accused, there would be a
substantial risk of —
(i) se.rious harm to the relationship between the prospective
witness and the accused,

or
(i) serious harm of a material, emotional or psychological
nature to the prospective witness;
and
(b) that, having regard to the nature and gravity of the alleged
offence and the importance to the proceedings of the evidence
‘that t.he prospective witness is in a position to give, there is
insufficient justification for exposing the prospective witness to
that_ risk, the court may exempt the prospective witness, wholly
or in part, from the obligation to give evidence against the
accused in the proceedings before the court.
(4) Where a court is constituted of a judge and jury—
(@) an application for an exemption under this section shall be heard
J and determined by the judge in the absence of the jury;
an
(b) the fact that a prospective witness has applied for, or been
granted or refused, an exemption under this section shall not be
made the subject of any question put to a witness in the presence
of the jury or of any comment to the jury by counsel or the
presiding judge. '
(5) The judge presiding at proceedings in which a close relative of an
accused person is called as a witness against the accused shall salisly
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himself that the prospective witness is aware of his right to apply for an
exemption under this section.

(6) This section does not operate to make a person who has himself been
charged with an offence compellable to give evidence in proceedings
refated to that charge.

(7) In this section— .

‘close relative’ of an accused person means a spouse, parent or child:
‘spouse’ includes a putative spouse within the meaning of the Family
Relationships Act, 1975.”

Section 21 previously provided for some exceptions to the common law
rule that a spouse was not a competent witness for the prosecution against
his or her spouse. The 1983 version asserts a new general rule of competency
and compellability for spouses with exceptions for them and others within
the definition of “close relative” in subs (7). By subs (5), the presiding judicial
officer is required to satisfy himself that the prospective witness is aware of
his right to apply for an exemption under this section. The magistrate speaks
of the wife’s rights being explained to her. I assume that this was done by
him. T agree with the view expressed by Cox J in Morgan {unreported, 22
October 1984) that this is not something to be left to counsel. It is a
responsibility staying with the presiding judicial officer. It is not one for any
counsel, whether that counsel be counse! for one of the parties to the
proceedings or otherwise. .

The magistrate was aware of earlier remarks and rulings given by Cox J in
Romano (1984) 36 SASR 283; 14 A Crim R 168. Most of those views were
subject to an “unqualified recantation™ in Morgan. His Honour then said:

“In my opinion, when it appears that a prospective witness is a close
refative within the meaning of s 21 of the Evidence Act, the prospective
witness ought to be brought into court and his right to apply for an
exemption under s 21 explained to him by the judge. The witness should
then be asked whether any such application is to be made and, if it is,
the judge may, and very likely will, ask him questions with a view to
discharging his responsibility under subs (3) and making an appropriate
decision.

There are two things I would say, particularly, about the procedure as
I understand it under this new section. First, I see no reason why the
examination of the prospective witness should be made on oath.
Secondly, and more importantly, I do not think, on reflection, thal it is
appropriate to submit the prospective witness to questioning by counsel
for the Crown or counsel for the defence. 1 say that because I do nat
consider that they have a legitimate interest in the issue that arises
under s 21. | do not mean by that, of course, that they may not be very
interested, in the ordinary sense of the word, in the result of any
exemption application under s 21. Indeed, one could imagine a case in
which the success or failure of the prosecution might depend entirely
upon whether or not an application for exemption is granted. However,
that does not give the parties an interest in the technical sense which is
relevant to what I am now saying.

I think the position is in this respect analogous to a privilege claim by
a witness who does not want to answer a question on the ground that
his answer might incriminate him, The situation also has some similarity
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to the discharge by the judge of his responsibilities with respect to a
child witness under s 9 and s 12 of the Evidence Act.

I conclude then, contrary to the unconsidered view that I took in
Romano, that the procedure to be followed under s 21 of the Evidence
Act is one for the judge alone. When he has heard what the witness has
to say, he will consider the issues that are thrown up, particularly by
subs (3) of s 21, and grant or refuse the prospective witness's application
as he thinks proper. .

Mention has also been made this morning of the question whether the
right of a person who falls within the scope of the section should be
explained to him by the judge personally. Mr Brebner, for the Crown,

told me on Friday that the position had been explained to this particular’

prospective witness, but he drew my attention this morning to the
procedure followed by two other members of the Court on this matter in
earlier trials. In one case the judge accepted the assurance of counsel
and did not, apparently, undertake any independent inquiry of the
prospective witness for himself. In that second case, a different trial
judge took the view that he shouid himself, at least in that case, explain
to the witness his rights under s 21. My own experience in Romano
leads me to think that the better course is for the judge to undertake this
responsibility. . . . I had little doubt in that case, from my knowledge of
counsel concerned, that an explanation of the witness’s rights had in
each case been given to him, but, of course, that does nat necessarily
mean that the witness understood properly what his rights under the
section were. In any event, it is plainly better to avoid raising an issue,
at the trial or later, on that particular question. I am of the opinion,
therefore, that, at least as a general rule, it is better if the trial judge
makes the necessary explanation and inquiries under subs (5) of s 21 for
himself, and satisfies himself from the prospective witness’ own answers
that the witness understands the questions that necessarily arise under
s 21 where a close relative is called to give evidence against a person
charged with an offence.”

Consistent with this approach, I think the magistrate should not have
adjourned the hearing to enable the wife to be separately represented after
the prosecutor outlined what he intended to elicit from her. He should have
made explanation and inquiry himself, The question of legal representation
for the prospective witness was alluded to by Cox J in Romano. There his
Honour expressed “a very real doubt as to whether . .. one should provoke
such questions as legal representation and the calling of supporting
witnesses”, He then also doubted “whether s 21 envisages any degree of
claboration or complexity at all”. I share those doubts and conclude that
there was no real justification for allowing counsel for the wife here. Rather,
the general rule of which Cox J speaks in the passages cited from Morgan

called for the inquiries to stay with the magistrate without any assistance
from counsel.

Cox J's reference to counsel for the Crown and counsel for the defence,
not having a “legitimate interest in the issue that arises unders 217 gave rise
to a preliminary objection before me from counsel for the respondent. It was
submitted that the ruling given by the magistrate in this case is not one that
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the appellant can now challenge in this appeal. I rej.ect that‘submlssnon. The
defendant is now entitled to challenge what the magistrate did. )

The submission put to the magistrate by counsel for the prospective

witness was that if the wife was to give evidence against he_r husb_and, there
would be prejudice to their close rclationship. The magistrate's note of
counsel’s submission is that the wife lived at home with two young children.
Her'rclationship with her husband was based on mutual trust ang open
communication and that for this reason she was fearful that the relationship
would be harmed if she were “forced to give evidence”, There was referer}ce
to the fact that the wife had not been served with a summons to Bsive
evidence until she came to court on the date of the hearing. It was submitted
that the charge was not a serious one and that for those reasons the.matt;r
was not worth the risk that harm might be caused to the wife's relghonshlp
with her husband from giving evidence. The very fact of giving evidence, it
was submitted, would of itself be “a substantial risk of serious harm to the
relationship”, the language in par (a) of subs (3) of s 21.

In his ruling, the magistrate said that the applicant had: )

“. .. not produced material to satisfy me there would b.c serious harm go
the relationship between her and her husband, by giving evidence in
respect to the ownership and occupation of the property. I say at this
stage, if she gives evidence it will be restricted to that and not any other
evidence of what her husband may or may not have said to her
involving the matter.” . .

These words do not reflect the language of par (a). The question then fqr
the magistrate was whether, on the material before him,.it appeared that, if
the wife was to give evidence or any particular kind of evxder_we, there would
be a substantial risk of sericus harm to the relatiouship betv«{een 'lhe
prospective witness and her husband, the accused. In this part of his ruhpg,
the magistrate appears o speak of failure to discharge some onus of proving
serious harm as a reality as opposed to simply a substantial risk of such harm.
The section says that if it appears to the court that there would bg a
substantial risk of serious harm to the relationship between the prospective
witness and the accused, the court must then consider, accorqing to par (b) of
subs (3), whether there is insufficient justification for exposing the prospec- -
tive witness to that substantial risk of serious harm, ha.ving regard to the
nature and gravity of the alleged offence and .the lrppPrtance 't‘o the
proceedings of the evidence that the prospective witness is in a position to

ive.

# The magistrate could have stated positively that the importance to t'hc
proceedings of the evidence that the prosecution knew ghe prospective
witness was in a posilion to give was such that, even if there was a
substantial risk of serious harm to the relationship between the husband a}nd
the wife, there was sufficient justification for exposing the wife to thg! risk.
That would have lelt for consideration with respect to that evxden_ce,
whether there would be any substantial risk of serious harm of a material,
emotional or psychological kind to the wife under par (a)(ii), and the nature
and gravity of the offence. : .

However, after saying what is quoted above, the magistrate went on to
say:

Y “I have hasl regard to the provisions of subs (3)(b) of s 21 — namely the
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serlouspess.of (hp offence charged. Having regard to what was said by
Cox ]. in his ruling in the matter of Romano I do not think there is
material l’)efo're me which would justify a total exemption for the
defendant’s wife in giving evidence in the matter. [ have power of course
to e?(c_mpt hex: yvholly or in part and I propose to act on this basis. To
put it in a positive way I will exempt her from giving evidence in re.s'pect
to ar.lyt.hmg which may have been said to her by her husband in respect
to his involvement in the matter and clearly evidence of that nature
“{oulq have} a df:trimental effect on their relationship in terms of the
dxr[ccl}:vesfglven in subpar (2) of s 21(3). S
therefore exempt her from giving evidence in that i
regard to all the; matters in subs (3), including the fact tharte iﬁ:céh}:;énii
not a 'rcally serious one. I would think there would be a substantial risk
of'senous harm being caused to their relationship if she had to give any
evidence of the conversation between herself and the defendant, which
would have the effect of implicating the defendant in the m,atter 1
therefore grant the application in a limited sense and rule any e\'ider;cc
she gives be restricted to the formal matter of the relationship between
herself and the defendant and the occupation of the premises at 4
Kloppef Street, Redwood Park and any information which she gave to
. ‘thhe' police about knowledge of cannabis on the premises.”
n this passage, the magistrate has not specifically referred t
pr matters that l:le was required to have regard to \:'/ithin par (t:; gp seugg g‘)e
if it appeared .to him that there would be a substantial risk of serious harm ot:
one of the kinds referred to in subpars (i) and (ii) of par (a), although he
purporti to do so by asserting that he has had “regard to all ;he matters in
subs (3)". Just before that, the magistrate speaks of “directives given in
subpar (2) of s 21(3)”. There is no such subparagraph in ss (3) of s 21. Within
par (a) gf subs' (3) there is reference to serious harm to a relationship in
subpar (i), bl'll in s_ubpar (i) serious harm of three particular natures relates to
the prospective witness, not to the relationship between the accused and that
person. I am n'ot sure what the magistrate was referring to. It seems counsel
made no particular submissions as to subpar (i)). However, the magistrate
was o‘bhged to consider for himself whether there would be a substantial risk
of serious harm of any of the kinds particularised within subpar (ii) of par (a)
ﬁs well as any under subpar (i). If he intended to do that by his reference to
sukgar (2_) of §ecti'o{1 21(3)", error is reflected in the reference to a
relationship. I think it is more likely that he intended to refer to “that risk” in
E;; t(ibo)n;)kfi ps,ul;:l t(3t)k’1 tth%t r:sfk éac;:ing not of a “detrimental effect on their
at identified from s i), “ ial ri !
harm to” their retionshin m subpar (i), “a substantial risk of serious
.Th'e first point taken on the appeal was that the evidence elicited from the
wife ls“no different from that which the magistrate exempted. It was put that
both ; v\_/ould have a detrimental effect on the relationship”. 1 think the
su§rnxss10n, when translated to the proper language, “substantial risk of
serious ham!”, overlooks the combined effect of the factor of importance to
the prqceedm_gs, not particularised by the magistrate, and the power of
exemption bel‘ng total or partial. The submission for exemption was put on
an all or nothing basis by the assertion that the very fact of giving evidence
involved a substantial risk of serious harm to the relationship. So, if the risk
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was accepted, the magistrate could not proceed to exempt evidence of a
particular kind, as opposed to ainy evidence at all. The argument ‘s
misconceived and must be rejected. I must say that the ruling actually made
by the magistrate was an appropriate one for these proceedings, even if the
consideration of the exemption power in the agony of the moment was not
as close and adequate as it should have been.

The magistrate spoke of having regaid to the fact that the charge was “not
a really serious one”. | have difficulty with this view of this offence, but
under the terms of par (b) the magistrate was required to consider the
“nature and gravity of the alleged offence and the importance to the
proceedings of the evidence” sought to be adduced to see if there was
“insufficient justification for exposing” the wife to any substantial risk of
serious harm of one or more of the kinds within par (a) of subs (3). The
nature of the offence, however grave it was, when considered with the
evidence ultimately allowed, justified a refusal of the application for
exemption of that evidence whatever might be said about the exemption
sought with respect to any conversations between the spouses.

The importance to the proceedings of the evidence not exempted was
obvious. Without it the prosecution was destined to fail. The same could not
be said of any communications between the spouses. There were no
particulars of what, if any, evidence of the kind actually excluded, the
prospective witness was “in a position to give”. Communications between
spouses may generate a proper basis for an exemption being granted under
subs (3). They may, or as thie magistrate put it here, “clearly” give rise to a
substantial risk of serious harm when other admissible evidence in the same
case might not. I think the magistrate, despite what he said in the first
passage cited, was only prepared to find that there would be a substantial risk
of serious harm with respect to communications. As to the other evidence, if
there was any risk it was at most “slight” or “trapsient”, {the words used by
Cox J in Romano).

From time to time it has been suggested that in addition to rendering the
spouse of the parties incompetent, the common law prohibited the disclosure
of marital communications by any witness, whether they passed between
him and his. spouse, or were other people’s marital communications
overheard by him. Rumping v DPP {1964] AC 814 rejected this view,
asserting that the only relevant common law rule was that of incompetency.
It may be that this erroneous suggestion of privilege conditioned or inspired
the submission put to the magistrate, or the ruling he made. There can now
be no doubt that the spouses of parties are competent and compellable
witnesses in both civil and criminal cases, subject only to the gualification
enacted in s 21: cf also, Dee v Dall {1919] SALR 167; and ss 16 and 18 of the
FEvidence Act — particularly the amendment to 11 and removal of IlI and IV
from subs (1) of s 18, at the same time as s 21 as now enacted came into
force.

As | have already said, communications between spouses may generale a
proper basis for an exemption being granted under subs (3). The fact that
there was no common law privilege attaching to communications between
spouses is not a reason now to deny an exemption under s 21 for such
communications, if those communications come within the language used by
Parliament to confer a power of exemption. On some accusions, communi
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cations between husband and wife may be known to the prosecution. The
situation would then be much different from what it was in this case. The

demands of par (a) were met in some way. Of course, questions of privilege

against self-incrimination might also arise in some cases, too. Here, however,
no proper inquiry was made as to any proper basis for exemption with
respect to communications at all. '

I share the magistrate’s view that there was not material before him which

~would justify a total exemption from giving evidence. I doubt that ‘there

would have been a substantial risk of serious harm to the relationship

between the wife and the accused from requiring the evidence given to be-

given. Nor do I think there would be a substantial risk of serious harm of a
material, emotional or psychological nature to the wife from that either.
However, assuming that there was, having regard to the nature and gravity
of the alleged offence and the importance to the proceedings of the evidence
the wife was allowed to give, exposing her to any such risk was justified.

The magistrate was entirely correct in not permitting the prosecutor to g0
on a fishing expedition, as to admissions of guilt from marital communi-

«cations. The matter could be properly dealt with here by assuming par (a).

Doing that, there was insufficient justification for exposing the wife to such a
risk having regard to the matters in par (b). The importance to the
proceedings of any such evidence was far from obvious on what was put to
the court by the prosecutor. '

A further submission was put that by enacting s 21 in its present form,
Parliament did not intend to extend the compellability of spouses to cases
such as this, but “rather to broaden the class of persons wha could claim the
exemption and to deal with such claims on a case by case basis”. Perhaps this
latter submission was justified against observations of the kind made by Lord
Atkinson in Leach [191 2JAC305at 311;

“The principle that a wife is not to be compelled to give evidence against
her husband is deep seated in the common law of this country, and [
think if it is to be overturned it must be overturned by a clear, definite
and positive enactment, not by an ambiguous one such as the section
relied upon in this case.”

The language of subs (1) of s21 could not be plainer, even if that in
subs (3) could be. The spouse of an accused person is now both competent
and compellable to give evidence for the prosecution. Any vagaries in the
grounds for exemption in subs (3) cannot support this submission of the
appellant.

Subsection (3) of s 21 is not the easiest of provisions to apply. In essence, I
think it is plain that if it does appear to a court that there is either a
substantial risk of serious harm to the relationship between a prospective
witness and the accused, or a substantial risk of serious harm of a material,
emotional or psychological nature to the prospective witness, if the
prospective witness was to give evidence, or evidence of a particular kind,
there is an obligation on the court to consider whether that risk is justified,
having regard to the matters particularised in par (b) of subs (3). The positive
language within par (a) does not sit happily with the negative terms within

21 A Crim R} “ZESINSK1 v DAIRE (Prior J) 255
par (b). Nevertheless, I think a court is required to c!o no more .lhan con;xtd:;
whether any substantial risk of serious ha(m appearing to it, ,bemg one c:j he
kinds particularised in par (a) of subs (3), it shoul'd permit that pe{celve.‘ r‘in
to continue or become a reality by not gn.mtmg, wholly or u; par ,t
exemption in favour of the witness who seeks it, having regard to the matters
alluded to in par (b). having) regard (0"
“have or (having) regar H . .
Th:: .w.or}?:vehag;:era(\ly bein 5onslrued ... as requiring the 'aulhonty
concerned to take the stated matters into account and consider (h;r{a
and give due weight to them, but wit'houl_bemg bognd to compl)(/i.wm
them. Ultimately, the authority’s discretion remains unfettered: see}
Ishak v Thowfeck [1968] 1 WLR l7l§ at 1725; Rathb_arne v Agze
(1964) 38 ALJR 293 at 295.” (CoxJ in South’Australlan Planning
Commission v Dorrestjjn (1984) 36 SASR 3'55 z}t 371) -
In this case, with respect to marital communications, there was very ittle
beyond an assumed privilege to have regard to. Hoquer, the assuln.l;)non
made with respect to that does not compel exemption -of the evidence
i itted. . .
un&“&;:{y‘;‘:g; [(t:an be identified in the magistrate’s cgnmderatlon. ofdthe
application for exemption, my own review of the matgrxal before him t'oes
nothing to make the evidence adn‘)itted the proper subject of an exemption.
The appeal must therefore be dismissed.

Appeal dismissed

Solicitors for the appellant: Sykes Bidstrup.
MRG



