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sgcts V] - .QUESTIONING OF WITNESSES - §:8-58

Fhe proceedings must be by way of trial on indictment, -appeal to the. criminal
givision of the Court of Appeal or the hearing of'a reference inder séction 9 of the
Gpimnal Appeal Act1995. L
- “For tie text of section 32A(7) (see subs.(6), ante), which defines “child”, see
‘M g:)f riiles of court made under this section, ses rules 23A and 23B of the Crown
Court Rules 1982, post, and rules 9A and 9B of the Criminal Appeal Rules 1968,
aate; §§ 7-219, 7-220. S o S S

 Rule 23 of the Magistrates’ Courts (Children and Young Persons) Rules 1992 .1
1992 No. 2071) makes like provision in relation to magistrates’ courts, ‘The only
differences are such as-are necessary to take account of the different courts o
{hich the rules apply. S
" The Criminal Justice Act 1988 (Application to Servics Courts]” (Evidence
through. Television Links) Order 1993 (S.I 1993 No. 244) applies section 32(1),
(@) (@) to'(c) and (3) of the 1988 Act to proceedings before service courts subject
o specified modifications. . ST

As to the prohibition on cross-examination of a chiid witness by an accused in
person, who is charged with an offence to which section 32 (2) applies, see section
A of the 1988 Act, post, § 8-115. . - ... e L

Arson is an offence involving a “threat of injury” within section 32(1) (@): R o
[3 1996] Com LR 412, CA. e AR .

~Theffence of child abduction, contrary to section 2 of the Child Abdiiction Act
1984 (post, § 19-313) is an offence “which involves an assault on, or Injury or a
tiireat of injury to, a person” within section 32(2) (a): R. . McAndrew-Bingham
{1999] 2 Cr.App.R. 293, CA. T

- As to the proper approach to this section, see . (DPP) v. Redbridge Youth

Gourts R (L) v. Bicester Youth Court [2001] Crim.LR. 473 DC, post, § 8-64a.

Crown Court Rules 1982, rr. 234, 23B
Lvidence through television link witere witness is @ child or-is to be cross-examined affer
admission of a vides recording ™ - - SR, N
. 23A—(D) Any party may appiy for: leave under section 32(1)(b) of the Criminal
- Justice:Act- 1988 for evidence to be given through a live television link where—
(a) the offence charged is one to' which section 32(2) applies; and. o
() the evidence is to be given by a withess. who.is either— - . SO
-(@ in'the case of an offence falling within section 32 @) or (), under the
: - ageof 14; or - S L S
) Inthe case of an offence flling within section 322){c); under the age of
- 17; or .
(]} a'person who is to bhe cross-exarnined following the a2dmission under
.- section'32A of that Act of a video recording of testimony from him; -
and references i this rule to.an offence include references to attempting or conspiring to
-+ commit, or aiding, abetting, counselling, procuring or inciting the commissicn of, that

() An application under paragraph’ (1) shall be made by giving uotice n writing,
Which shail be in the form prescribed in Schedule 5 or 2 form to the like effect. - -

-B3)An application under paragraph (1) shall be made within 28 days afterthe date of
thecsmmitta] of the defendant, or of the consent to the preferment of a hill of indictment
Mrelation to the case, or of the service of notice of transfer under section 53 of the

-ﬁimualfustzce Act 1891, or of the servics of copies of the documents containing the -

ce on which the charge or charges are based under paragraph 1 of Schedule 3 to

e Crime and Disorder Act 1998, or of the service of Notice of Appeal from a decision ofa
~M-dburtormagisﬂates’court.asthecasemaybe.- : T

(4) The notice under paragraph (2) shall be sent to the appropriate officer of the

©Wn Court and at the same time a copy thereof shall be sent by the applicant to avery

ther party to the proceedings. - o o

_ ©) A party who recejves a copy of a notice under paragraph (2) and who wishes to

“®0nose the- apiplication shall within 14 days notify the applicant and the appropriate
efficer of the Crown Court, in writing, of his opposition, giving the reasons therefor.
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§8-58 Orar TESTIMONY: OF W ITNESSES [Crap. 3

(6)-An application under paragraph (1) shall be-determined by a judge: of the Crowy,
ourt without z hearing, unless the judge otherwise directs,and the aporopriate officer
of the Crown Cowrt shall potify the parties of the time and-place of any such hearing

(7) The appropriate officer.of the Crown Court shall: notify afl the parties and. any
person who is to accompany the witness (if known) of the decision of the Crown Court i
relation to an apphamon under paragraph (1) Where leave is granted, the nonﬁmhon
shail state—

"(a) where the witaess is to give eviderice on behaif of the prosecutor the name of
the witness, and, ifknown, the name, occupation and relationship (fauy) to the

) witness of any person who is'to accompany the witness, and - .

(b) the location of the Crown Court at which the trial should take pIace;
: (8} ‘The period. specified in paragraph (3} may.be extended, either before or after | ,t
_espires, on an application made in writing, specifying the grounds of the application anq
sent to the appropriate afficer of the Crown Court, and a copy of thie application shall he
seqt by the applicant to every ather party to the, proceedings. The appropriate officer of

the Crown Court shall netify ail the parties of the decision of the Crown Court.

. (9) An application for extensien of time under paragraph (8) shall be'determined bya
;udge of the Crown Court without a hearing unless the judge otherwise directs.

"(10) A witness giving evidence through a television link pursuant to-ledve granteq
under paragraph (7) shall be accompanied by a person acceptable to a judge of the )
men Court and, unless the judge otherwise directs, by no other person.

' [Rule 23Awas inserted by the Crown Court (Amendment No. 5) Rules 1988 (S1.
1988 No. 2160)..The origimal rule 23A was substitutéd by the current version by
virtue' of the Crown Court (Amendment) Rules 1992 (S1-1992 No. 1847). It is
pnnted as amended: by the Crouwn Cam't (Amendment No. 3) Rules 2000 (S.L 2000

No. 3362).]

 Evidence thrauglz television link where wztness is outszde Umted Kingdom:

. 23E.—(1) Any party” may apply for léave unider section 32(1):of the Crimninal Justice
Art 1988 for evidence to be given through a live telensmn lmkbv a w1tness who is outside
the United Kingdom. -~ .

(2) An application under paragraph (1) and any matter relating thereto which, by

-virtue-of the following provisions of this rule, falls 1o be determined by the Crown Court,
may- be dealt with in chambers by any Judge of the-Crown Gourt. -

(3) An apphumou under paragraph (1) shall be made by: g:mng riohce in. writing,
which-shall be in the. form prescribed in Scheduie-6 or a form to the like effect.

(4) An application‘under paragraph (1) shall be made within 28 days-after the date of
the committal of the defendant or, as the case may be, of the giving af a notice of transfer

- under section 4{1) (c) of the Criminal.Justice Act.1987 or of the service of copies of the
documents containing the evidence on which the charge or.charges are based under

", paragraph 1.of Schedule 3 to the Crime and Disorder Act 1998, or ufthe preferral of a bill
of indictment in relation to the case. ’

: (5)The period of 28 days in paragraph-{4) may be extended bythe Crown Court either
before or after it expires, on an application made in writing, specifying the grounds of the

- application. The appropriate officer of the Crown Court shall notify ail ﬂ1e. parties of the
- decision of the Crown.Court.
(6) The notice under paragraph (3) or any application under paragraph {5) shali ne
- sent to-the appropriate officer-of the’ Crown Court and at the same tu'ne a copy thereaf
shall be sent by the apphcint to every other partyto theproceedings )

(7) A party.who receives a copy of a notice under paragraph (3) shall, wrﬂ:1m28 days of
the notice, notify the-applicant and the- apnroprxate afﬁcar of the Cruwn Court, it
wntmg—-—-

- (2) ‘whetner:or. not. hie opposes the apphcahon, giving h.\s reasons for any such
. - Gpposition, and.
{b): . whether or not he wishes to be represencea at any heanng of the apphcaﬂou

(8) After the expiry of the pericd referred to in paragraph (7); the Crown Court sh
determine whether an application under paragraph 3 is to be- dealt wrth—

(a) without & hearing, or:
{(b) ata hearing at which the apphcmt and such ather party or parues as tbe court
may direct may be represented,
and the appropriate officer of the Crown Court shall nom'y the apphcant and, where
necessary, the other party or parties, of the time and place of any such hearing.
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,SEEI’-'ZIV} . QUESTIONING OF - WITNESSES §8-61

() The appropriate officer of the Crown Court shail notify al the parties of the
decision cfthe Crown Court in relation to an application under paragraph.(1) and, where
leave IS graunted, the notification shail state— -+ .- o SR .

(a)* the country-in which the witness will give evidencs, .
(b) if known, the pilace where the witness will give evidence, AT

{c) where the witness is to-give evidence -on behalf of:the prosecutor, or where
- . disclosure is required by section 11 of the Criménal Justice Act 1967 (alibi) or by
rules under section 81:of the Pofice aird Criminal Evidencs Act 1984 {expert
- evidence), the name of the witness,” - ... - . .. .. T
. {d)- "the location of the Crown Court at which-the trial should take place, and
L (e) any conditions specified by the Crown Courtin accordance with paragraph
. Qo). o o
"z (16) The Crown Cowrt dealing with an application-under paragraph (1) may specify
*that as a condition of the grant of leave the witness should give-the evidence in the
" presence of a specified person who is able and willing .t0 answer under oath or
" affirmation any questions. the trial judge-may put as to the-circumstances in which the
.evidence is' given, including questions about any persons who are present when the
evidlence is given and any matters which may affect the giving of the evidenca.. '
'Rule 23B was inserted by the Crown Court (Amendment) Rules 1990 (S.L 1590

AART ey g

No..2157). Tt is printed as amended By S.L 2000:No. 3362 (ante, 8-58).]

(3) Video recordings of tesﬂimoﬁy from child witnesses
| Criminal Justice Act 1988, 5.324 "

Video: recordings-of testimony from child witnesses . . ] - S
'32A8.—(1) This section-applies in reiation to the Jollowing proceedings, namely— 850
* (a) trials on indictment for any offence to which section 32(2) -above applies;
(b): appeals to the criminal division of the Cowurt of Appeal and hearings of references
undersection 9 of the Criminal Appeal Act 7995 i respect of any such ofence; and
{c)- proceedings in youth courts for any such offence, appeais to the. Crown Court
© arising out of such proceedings and hearings of references under section 11 of the
.. Criminal Appeal Act 1995. T
25Ir any such proceedings a video recording of an inierview which— - -
() is conducted between an aduit and a.child who is not the accused or one of the
‘accused ‘Hhe child witness™ and : :
(bl relates to any matter: in.issue.in the proceedings,. - ..
way; with the leave of the court, be given in evidence in 50 fBr as it is 2ot excluded by the court
Ander subsection (3) below. : _ ' ' _
8):Where a video recording is tendered in evidence under this section; the tourt shail
{Subjeit.to_the exercise of any power of the: court to exclude evidence which is otherwise
‘admissible) give leave under subsection (2) ghave unless— Coo :
@) it appears that the child witness will not be available Jor cross-examination;
b)- any rules of court requiring disclosure of the circumstances i which the recording
- wwas made have not been complied with ty the satisfaction of the court or
(©) the court is af the apinion, having regurd to all the circumstances of the case, that
i the interests of fustice the recording ought not to be admitted:
andwhere the court gives such leave it may, ifitis of the apinion that in the interests of fustice
%) part of the recording ought not to be admitted, direct that that part shall be exciuded.
{8 In considering whether any part of recording ought o be excluded under sulisection
‘_f-?ji above, the court shall consider whether any prejudice to the accused, or one of the
“Aecused; whick might reswit from the admission of that part is outweighed by the destrability

@fﬁqmng the whole, or substantially the whale, of the récovded interview.
) Where ¢ video recording is admitted under this section— . S 8-
@) the child witness shail be called by the party who tendered it in evidence;
‘() that witness shail not be examined in chief om any matter whick, in the apinion of
' - the court, has been dealf with adequately in his recorded testimony.
® Where a video recording is given in evidence under this section, any statemeni made by
ke Child witness wiich is disciosed by the recording shall be hoey as if given by that witness
md‘fmd_tmzl testimony; and accordingiy— T, "
@) any such statement shall be admissible cvidence of any fict of which such testimony
. from him would be admissible; K - -
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