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EXTRACT

THE REPORT OF THE WORKING GROUP ON COSTS
IN CRIMINAL PROCEEDINGS

-4-

(In so recommending, members took due account of the Nolle Prosequi, Administration of
Justice, Miscellaneous Provisions Bill, expected shortly to be enacted, and recognised that

this recommendation would be subject to the costs provisions there provided for).

(©)) Rule 3 of the Costs in Criminal Cases (General) Regulations, 1986, allows for costs
to be awarded either way on adjournments, at all levels of courts, where costs have been
incurred as a result of an unnecessary or improper act or omission. Members agreed that
this offered a useful precedent for Hong Kong as it embraced all tiers. At present there is
only provision for this in the magistracy. (Ref : Paragraph 15 and 20, first meeting;
paragraph 7, second meeting).

4 Members agreed that magistrates should have a discretion to reserve the question of
costs until the conclusion of thetrial - at present, that question cannot in law be so reserved.
(Ref : Paragraph 21, first meeting).

(5) Magistrates should be empowered to order costs not exceeding $10,000. (The
present ceiling of $5,000 is no longer realistic). If the estimated costs exceed that limit, the
costs should fall to be taxed if not agreed. (Ref : Paragraph 25, first meeting; paragraph 4(5),
fifth meeting).

(6) Magistrates should have a discretionary power to award costs in review proceedings
initiated under s. 104, Cap. 227. (Ref : Paragraph 29, first meeting).

@) The same guiding principles for the awarding of costs should apply in all courts -
Section 69, Cap. 227 was unduly restrictive, and all courts should have
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EXTRACT

WORKING GROUP ON COSTS IN CRIMINAL PROCEEDINGS
Minutes of the First Meting held on 10-10-1991 in Q.G.O., 5th floor at 5:00 p.m.
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scheme were not high, only $3160 per day. The Secretary reported that in magistrate's
courts fiat the amounts were $4000 per brief and $2000 per refresher.

VII. Item 7 Additions and/or Amendments Required:

29. Members agreed that there should be costs:

(1) When the Crown entered a nolle prosequi,

(2) When the Crown withdrew a charge,

(3) inreview proceedings (S.104, Cap.227)

and costs should be in the discretion of magistrates.

30. Mr Booth said S.69, Cap.227, unnecessarily fetters a magistrate's discretion, and
that the basis for the award of costs in the magistrate's court should be the same as in the
higher courts, i.e., the court had a complete discretion as to whether to make an order for
the payment of the costs of a successful defendant, but the discretion would normally be
exercised in his favour unless there were positive reasons for not doing so. The Chairman
said that this was the effect of Annex J, the Prosecution of Offences Act, 1985. Members
agreed that the same principles should apply in al courts.

31 Mr Rowse pointed out that there might be enforcement problems against the
defendant.

32. Mr Booth said that there was no prosecution for malicious complaint and it would
not be far if costs were awarded against the Crown and not against the malicious
complainant personally. Mrs Pritchard said that there were
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EXTRACT

THE REPORT OF THE WORKING GROUP ON
COSTS IN CRIMINAL PROCEEDINGS

-7-

this right of appeal should be extended to cover costs orders made in the High Court
and the District Court. (Ref : Paragraph 10, fourth meeting).

(19) Where the. Crown succeeds in an appeal under (18), there should be no
power to make an order detrimental to the defendant in respect of the costs of the
appeal. (Ref : Paragraph 10, fourth meeting).

(200 Recommendation A(3) applies equally to the Courts of Appeal.

Generd

(21) Members agreed that all costs provisions should be consolidated in one
ordinance. (Ref : Paragraph 16, first meeting).

(22) The principle that costs are intended to be compensatory, not punitive,
should be clearly spelled out in the Ordinance. A defendant seeking costs should
give an assessment to the court. (Ref. : Paragraph 26, first meeting).

(23) The Working Group, having been unable to reach an agreement as to
whether both the Crown and the defendant ought to have a right of appeal against a
refusal of costs, decided that it was preferable, rather than solely to give this to the
defendant, to adhere to the status quo under which neither side can appeal.
(Members noted, in discussing (23), and without formally taking positions, that the
wider questions of social policy involved in the Crown seeking to challenge, either
on appeal or review, decisions taken by lower courts which were advantageous to a
defendant, and which might conflict with the Bill of Rights, Section 8, Article 11(6),
did
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of the defence under section 40 (6); on not being satisfied that the vehicle had been
correctly weighed at the council's weighbridge they were entitled to find the defendants not
guilty. Even assuming that the information referred to the tractor, the justices had found that
the composite vehicle was weighed as one unit Although the method of weighing adopted
might be the only possible way of weighing the tractor unit, that did not appear from the
case since the justices had stated that they could see no reason why the tractor and trailer
should not have been separately weighed. (Per Lord Widgery C.J.) The information was
unsatisfactory since its plain terms indicated that the vehicle was the composite articulated
vehicle. Whether or not the information was open to technical objection it was misleading.
In such a complicated subject justices were entitled to more help than they had received.
[Reported by L. Norman Wi liams, Barrister.]

MAGISTRATES

Criminal Justice Act 1972, s. 41—power to reopen case—whether available where
defendant acquitted

R. v. Gravesend Justices, ex p. Dexter

Queen's Bench Divisional Court: Lord Widgery C.J., Ackner and Parker JJ,: January
19, 1977.%®

The applicant was served with a summons to answer an information that he had failed
to comply with an order of the justices. At the hearing ha pleaded guilty. The clerk to the
justices intervened and informed the justices that the applicants should have been brought
to court by means of a com-plaint and not by information, and as a result the justices
dismissed the summons and information. The clerk later recognised that he had been
mistaken. The justices, employing section 41 of the Criminal Justice Act 1972, which
provided that they could vary or rescind a sentence or order made by them when dealing
with an offender, purported to withdraw their dismissal of the summons and information.
The applicant applied to the Divisional Court of the Queen's Bench Division for an order of
certiorari to quash the justices' decision.

Held, granting the application, that the word "offender" in section 41 clearly indicated
that the justices only had power to re-open a case for the purpose of rectifying their own
mistake where the dafendant was found guilty, and they had no such power where, asin the
present case, he had been acquitted.

[Reported by Rachel Davies, Barrister.]

'8 For the applicant: Andrew Collins (instructed by Hatten, Wyatt & Co., Gravesend).
For the prosecution; Seddon Cripps (instructed by A. C. Staples, Maidstone).
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(5) For the purposes of section 5 of this Act, proceedings begun by summons issued under
section 3 of the Obscene Publications Act 1959 (forfeiture of obscene articles) shall be taken to be
criminal proceedings.

(6) The functions which become functions of the Director by virtue of this Part shall [not be
treated as transferred functions] for the purposes of paragraph 1(2) of Schedule 3 to the Pensions
(Increase) Act 1971 (meaning of "last employing authority").

(7) The person who, immediately before the commencement of section 2 of this Act, holds
the office of Director shall be treated on the commencement of that section as holding that office in
pursuance of an appointment made by the Attorney General.

NOTES

The definition of "legal representative" was inserted, and the definition of "solicitor" and the word "and"
preceding it were repealed, by the Courts and Legal Services Act 1990, s 125(3), (7), Sch 18, para 52(2), Sch
20.

The words in square bracketsin sub-s (6) were substituted by the Employment Rights Act 1996, s 240, Sch
1, para25(1), (3).

Sub-s (1): ThisPart. lePt | (ss1-15) of thisAct.

Magistrates court. Seethe noteto s 3 ante.

Crown Prosecution Service. Asto the constitution and functions of the Service, see s 1 ante.

Sub-s (2): Justice of the peace. See the noteto s 7 ante.

Sub-s (7): Attorney General. See the note to s 2 ante.

Magistrates Courts Act 1980, ss 1, 115. See Vol 27, title Magistrates.

Courtsand Legal Services Act 1990, s 119(1). See Vol 11, title Courts and Legal Services.

Administration of Justice (Miscellaneous Provisions) Act 1933, s 2; Obscene Publications Act 1959, s
3. Seerthistitle ante.

Pensions (Increase) Act 1971, Sch 3, para 1(2). See Vol 33, title Pensions and Superannuation.

PART 11
COSTSIN CRIMINAL CASES

Award of costs out of central funds

16 Defence costs
(1) Where—
(@ aninformation laid before a justice of the peace for any area, charging any person
with an offence, is not proceeded with;
(b) a magistrates' court inquiring into an indictable offence as examining justices
determines not to commit the accused for trial;
(c) amagistrates court dealing summarily with an offence dismisses the information;

that court or, in a case faling within paragraph (a) above, a magistrates' court for that area, may
make an order in favour of the accused for a payment to be made out of central funds in respect of
his costs (a "defendant's costs order").

(2) Where—
(a8 any person is not tried for an offence for which he has been indicted or committed
for trial; or

[(a@) a notice of transfer is given under [a relevant transfer provision] but a person in
relation to whose case it is given is not tried on a charge to which it relates; or]
(b) any person istried on indictment and acquitted on any count in the indictment;
the Crown Court may make a defendant's costs order in favour of the accused.
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(ii) carrying on under national ownership any industry or undertaking or part of
an industry or undertaking; or
(d) any other authority or body whose members are appointed by Her Majesty or by
any Minister of the Crown or government department or whose revenue consist
wholly or mainly of money provided by Parliament.

NOTES

Sub-s (1): Indictable offence; central funds. See the notesto s 16 ante.

Divisional Court of the Queen's Bench Division. See the note to s 3 ante.

Summary offence. For meaning, see the Interpretation Act 1978, s 5, Sch 1, Vol 41, title Statutes.

Sub-s (5): Crown Prosecution Service. Asto the constitution and functions of the Service, see ss 1-7 ante.
Further provisions. Cf the note to s 16 ante.

Application to other proceedings. See the note to s 16 ante.

Definitions. For "proceedings’, see s 21(1) post; as to "the costs of any party to proceedings’, see s 21(4), (5)
post.

Regulations. See s 20 post and the note "Regulations under this section" thereto.

Award of costs against accused

18 Award of costs against accused
(1) Where—
(@) any person is convicted of an offence before a magistrates' court;
(b) the Crown Court dismisses an appeal against such a conviction or against the
sentence imposed on that conviction; or
(c) any person is convicted of an offence before the Crown Court;
the court may make such order as to the costs to be paid by the accused to the prosecutor as it
considers just and reasonable.
(2) Wherethe Court of Appeal dismisses—
(@) an appea or application for leave to appeal under Part | of the Criminal Appeal Act
1968; or
(b) an application by the accused for leave to appeal to the House of Lords under Part
Il of that Act; [or
(c) an appeal or application for leave to appeal under section 9(11) of the Criminal
Justice Act 1987;]
it may make such order as to the costs to be paid by the accused, to such person as may be named in
the order, as it considers just and reasonable.
(3) The amount to be paid by the accused in pursuance of an order under this section shall be
specified in the order.
(4) Whereany person is convicted of an offence before a magistrates' court and—
(@) under the conviction the court orders payment of any sum as a fine, penalty,
forfeiture or compensation; and

(b) the sum so ordered to be paid does not exceed £5;
the court shall not order the accused to pay any costs under this section unless in the particular
circumstances of the case it considersit right to do so.
(5) Where any person under [the age of eighteen] is convicted of an offence before a
magistrates' court, the amount of any costs ordered to be paid by the accused under this section shall
not exceed the amount of any fine imposed on him.
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(@)  affirm or quash the conviction or order a new trial; and
(b)  make such other orders as may be necessary to give effect to its decision:
Provided that the Court of Appeal may, notwithstanding that it is of opinion that the
guestion so reserved might be decided in favour of the convicted person, affirm the conviction if
it considers that no miscarriage of justice has actually occurred.
(Replaced 34 of 1972 s. 15)

Review of sentence on the application of the Secretary for Justice

81A. Application by Secretary for Justice
for review of sentence

(1) The Secretary for Justice may, with the leave of the Court of Appeal, apply to the
Court of Appeal for the review of any sentence (other than a sentence which is fixed by law)
passed by any court, other than the Court of Appeal, on the grounds that the sentence is not
authorized by law, is wrong in principle or is manifestly excessive or manifestly inadequate.
(Amended L.N. 362 of 1997)
(2)  Anapplication under subsection (1) shall—
(@ be in writing signed by the Secretary for Justice; (Amended L.N. 362 of
1997)
(b)  be accompanied by the documents, or copies of the documents, specified in
subsection (2A);
(c)  befiled with the Registrar within 21 days, or within such further time as the
Court of Appeal may allow, after the date on which the sentence was passed
or any proceedings for the review, under section 104 of the Magistrates
Ordinance (Cap. 227), of the sentence or of the conviction on which the
sentence was passed, were withdrawn or disposed of. (Amended 20 of 1979
s. 4)
(2A) Thefollowing documents are specified for the purpose of subsection (2)(b)—
(@ in the case of a sentence passed by a magistrate, a statement of the facts
found by him or admitted before him and of the reasons for the sentence;
(b) in the case of a sentence passed by a District Judge, the statement of the
reasons for the verdict placed on record in accordance with section 80 of the
District Court Ordinance (Cap. 336) and a statement of the reasons for the
sentence;
(c) inthe case of a sentence passed by a judge of the High Court, the record of
the whole of the proceedings before him other than the evidence given in
any trial that took place in those proceedings,; (Amended 25 of 1998 s. 2)
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(d) inany case, any report concerning the respondent which was before the
court which passed the sentence. (Added 20 of 1979 s. 4)

(2B) The documents, or copies of the documents, specified in subsection (2A) shall
be delivered to the Secretary for Justice within 7 days of a request therefor being made in
writing to the magistrate or District Judge who passed the sentence or, if the sentence was
passed by ajudge of the High Court, to the Registrar. (Added 20 of 1979 s. 4. Amended L.N.
362 of 1997; 25 of 1998 s. 2)

(3) The Court of Appeal may order arespondent to be detained in custody until an
order has been made under section 81B(1).

(4) The Court of Appeal may, if it seems fit, on the application of a respondent,
admit the respondent to bail pending the hearing of the application.

(5) The Court of Appeal may, if it refuses an application, award against the
Secretary for Justice such amount of costs as it may determine, save that the amount shall
not, if the respondent is legally aided, exceed the total of the contributions which he is
liable to make. (Amended L.N. 362 of 1997)

(6) Inthissection and sections 81B and 81C—

"respondent" (‘ﬂ%}? ) means a person on whom a sentence has been passed.
(Added 18 of 1972 s. 2. Amended 20 of 1979 s. 4)
[cf. N.Z. Crimes Act 1961 s. 383]

81B. Review of sentence by Court of Appeal
(1) Upon the hearing of the application the Court of Appeal may, by order—

(@) if it thinks that the sentence was not authorized by law, was wrong in
principle or was manifestly excessive or manifestly inadequate, quash
the sentence passed by the court and pass such other sentence (whether
more or less severe) warranted in law in substitution therefor as it thinks
ought to have been passed;

(b) inany other case, refuse to alter the sentence.

(2) The Secretary for Justice and the respondent shall have the right to be heard on
the hearing of the review of a sentence. (Amended L.N. 362 of 1997)

(2A) The Court of Appeal may hear and determine an application for the review of
a sentence notwithstanding that the respondent is not present, if the respondent has been
served with an application or notice of it. (Added 20 of 1979 s. 5)

(3) For the purposes of this section the Court of Appeal may exercise any of the
powers conferred by section 83V.

(Added 18 of 1972 s. 2. Amended 34 of 1972 s. 16)
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CRIMINAL APPEALS AND REVIEWS
Consequences of Review

Thus, if applied for first, review will be available in addition to other kinds of appeal and
judicial review (giving the defendant an additional opportunity to challenge the decision).
Making the relevant application for review postpones the commencement of the time
limit for making other appeals but such postponement does not apply to applications for
judicial review.™ Incidentally, there is no appeal from the magistrate's decision to refuse
to grant areview.*

The major advantages of self-review are the informality of the application procedure, its
relative rapidity, and, notably, the fact that the procedure is considerably less expensive
that an appeal or application for judicia review in the Court of First Instance.

12.1.2  Appeal to Court of First Instance 'by way of case stated'

The appeal 'by way of case stated' is an important but less common mode of appeal from
the decisions of a magistrate.”® In practice, it is used more by the prosecution than the
defence. Essentialy, the magistrate is requested to 'state and sign a case setting forth the
facts and the grounds' of the relevant determination for the opinion of ajudge. It consists
of a brief summary of the case in point form, which ends by posing one or more
guestions which are the issue(s) to be decided in the appeal. The magistrate may draft the
case, or may invite either party (including the prosecution) to draft the case and present it
to him for consideration.

Who May Appeal

Appea 'by way of case stated' is in principle available to either party, the Secretary for
Justice (even when heis not a party, but the determination is connected with an offence),
or 'any person aggrieved' by the determination (in theory, it could arguably extend to a
victim who is not a party).**

The Secretary for Justice or prosecutor may appeal in this manner against an
acquittal by a magistrate, which unlike acquittals in trials before judge and jury in the
Court of First Instance, is not final, in the sense of being unappealable (see 12.4).*
Naturaly, on appeal, the case may be remitted for retrial or conviction, or the
magistrate's finding altered by the judge under s 119(1)(d) MO.

To institute these proceedings, the appellant must give security (enter into a
recognizance to prosecute the appeal with diligence and to be liable for costs) as well as
pay the nominal court fee (s 110 MO).

1 Sees104(10) MO.

2 Seethelast sentence in s 104(10) MO.

¥ Seess105-112 MO.

1% Thisis held to include a police witness fined by a magistrate for failing to appear, and it was suggested
that any person wrongfully affected by a decision or order could appeal. See A-G r Davies [1970]
HKLR 203.

Care must be taken with the use of the word "final" as in most contexts, it will mean not open to

appeal, though in others, slightly differing definitions may be given for it.
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(b) the magistrate, in the absence of any such agreement, orders that those
costs be taxed.
(3) The Chief Justice may, with the approval of the Legislative Council, by order,
amend the sum specified in subsection (2).

12.  Prosecution costs for indictable offences
Where a defendant is convicted of an offence by or before the District Court or the
Court of First Instance, the District Court and the Court of First Instance may, in addition to
such sentence as may otherwise be passed by law, order that costs be awarded to the
prosecutor.
(Amended 25 of 1998 s. 2)

13.  Prosecution costs where judge or Court of Appeal
dismisses unmeritorious appeal by defendant
Where a defendant unsuccessfully—
(@) appeals to a judge from any conviction, order or determination of a
magi strate; or
(b)  appealsto the Court of Appeal against—
(i) his conviction of an offence or any other finding or verdict made
in respect of him; or
(ii)  sentence; or
(c) applies to the Court of Appea for leave to appea against any of the
matters referred to in paragraph (a),
and the judge or the Court of Appeal is satisfied that the appea or the application, as the
case may be, is or was without merit, the judge or the Court of Appeal may order that costs
be awarded to the prosecutor.

14.  Prosecution coststo berecoverable as a civil debt

(1) Any costs awarded to a prosecutor by virtue of an order made under this Part
shall be adebt due to the prosecutor from the defendant and be recoverable as a civil debt.

(2) Where prior to an order being made under this Part any moneys were taken
from a defendant on his apprehension, arrest, being taken into custody or his surrender to
custody or were paid into court by a defendant, the court may, on the making of any such
order, order that the payment of any costs awarded to the prosecutor or any part thereof be
made out of any moneys so taken or paid.

(3) Subsection (2) shall not apply to moneys that are a first charge for the benefit
of the Director of Legal Aid within the meaning of section 18A(1) of the Legal Aid
Ordinance (Cap. 91).
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