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combe pointing out that “...in the 28 months since those powers came into force, not one order
has been made; not one child, left out on his own far too late at night, has been rescued; not one
community has been protected ...” (Hansard H.C., January 29, 2001, col.51). Notwithstanding
this less than promising start, and despite the warnings of the Joint Committee that there remain
serious human rights concerns over the child curfew scheme generally, s5.48 and 49 of this Act
amend the 1998 Act to extend the age range of children who might be subject to curfew to those
under 16, and also to allow the police toinitiate such schemes. The local authority power to make

h d

curfew sch remain g

49  Power for police to make schemes

(1) Section 14 of the Crime and Disorder Act 1998 (local child curfew
schemes) shall be amended as follows.
(2) In subsection (1) (power to make schemes)—
(a) after “local authority” there shall be inserted “or a chief officer of
olice”; and
(b) after “the authority”, in each place where it appears, there shall
be inserted “or (as the cse may be) the officer”.
(3) After subsection (3) there shall be inserted—
“(3A) Before making a local child curfew scheme, a chief officer of
police shall consult—
(a) everylocal authority any part of whose area lies within the
area to be specified; and
(b) such other persons or bodies as he considers appropriate.”
(4) For subsection (4) there shall be substituted—
“(4) A local child curfew scheme shall, if made by a local authority,
be made under the common seal of the authority.
(4A) A local child curfew scheme shall not have effect until it is con-
firmed by the Secretary of State.”
(5) In subsection (7)(b) after “authority” there shall be inserted “or (as
the case may be) the chief officer of police”.

PART 2
POWERS OF SEIZURE
Additional powers of seizure

50 Additional powers of seizure from premises
(1) Where—

(a) aperson who is lawfully on an premises finds anything on those
premises that he has reasonable grounds for believing may be or
may contain something for which he is authorised to search on
those premises,

(b) apower of seizure to which this section applies or the power con-
ferred by subsection (2) would entitle him, if he found it, to seize
whatever it is that he has grounds for believing that thing to be or
to contain, and

(c) inall the circumstances, it is not reasonably practicable forit tobe
determined, on those premises—

(i) whether what he has found is something that he is entitled to

seize, or

(ii) the extent to which what he has found contains something

that he is entitled to seize, .
that person’s powers of seizure shallinclude power under this sec-
tion to seize so much of what he has found as it is necessary to

remove from the premises to enable that to be determined.

(2) Where—

{m\ a nerson who is lawfully on any premises finds anything on ‘th:)se
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seize but for its being comprised in something else that he has
(apart from this subsection) no power to seize,
{b) the power under which that person would have power to seize the
seizable property is a power to which this section applies, and

(c) in all the circumstances it is not reasonably practicable for the
seizable property to be separated, on those premises, from thatin
which it 1s comprised,

that person’s powers of seizure shall include power under this section

toseize both the seizable property and that from which it is not reason-

ably practicable to separate it.

(3) Thefactorsto be taken into account in considering, for the purposes of
this section, whether or not it is reasonably practicable on particular
premises for something to be determined, or for something to be
separated from something else, shall be confined to the following—
(a) how long it would take to carry out the determination or separ-

ation on those premises;

(b) the number of persons that would be required to carry out that
determination or separation on those premises within a reason-
able period;

(c) whether the determination or separation would (or would if car-
ried out on those premises) involve damage to property;

(d) the apparatus or equipment that it would be necessary or appro-
priate to use for the carrying out of the determination or separ-
ation; and

(e) in the case of separation, whether the separation—

(1) would be likely, or
(i) if carried out by the only means that are reasonably practi-
cable on those premises, would be likely,
to prejudice the use of some or all of the separated seizable prop-
erty for a purpose for which something seized under the power in
question is capable of being used.

(4) Section 19(6) of the 1984 Act and Article 21(6) of the Police and
Criminal Evidence (Northern Ireland) Order 1989 (S.I. 1989/1341
(N.I. 12)) (powers of seizure not to include power to seize anything
{hat a person has reasonable grounds for believing is legally privi-
(eé%ed) shall not apply to the power of seizure conferred by subsection

'é‘\ftlésc ;icc;iﬁg ellehes to each of the powers of seizure specified in Part 1

ithout prejudice to any power conferred by this section to take

copy of any document, nothing in this section,);o far as it has effect b;

Eeéf(ezr)tzgeoft(t)hth(e: powetlj to t:aAl:e cl:g;g)ies of documents under section

e Competition Act 1998 (c. 4
any power to seize aEly document. (c.41),shall be taken to confer
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Sections 50 to 60 and Scheds.1 and 2 to this Act provide for a range of extensions t
seizure from premises, and from the person. The Joi fttece, e foat thess
prcS:visipnss\zf)ere ermratilo with hug]ea s rigm; Joint Committee expressed the view that these
ection 50 sets out the key additional powers required to deal with i ified i
Chesterfield Justices and Chief Constable of Derbysqhire, Exp. Bramleyt{lfogg]’wgl{i(e)glﬁe&::
case there was an application for judicial review brought by Bramley, a car dealer. wt.w chal-
len'ggd the seizure by the Derbyshire police of documents, including correspondel';ce with his
so}mlors, from his premises. Before the hearing the police conceded that the search warrant and
seizure had been unlawful and paid Mr Bramley £1000 in damages. The parties nonetheless
agreed that the Divisional Court should be asked to rule on the legal principles. Both the
Attorney General and the Law Society intervened in the case and were represented at the
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material they wished to seize was not legally privileged, they had the right to remove it to exam-
ine the contents elsewhere to determine what was and what was not within the terms of the
warrant. Lord Justice Kennedy in the Divisional Court rejected this claim. He said thata police
officer executing a search warrant should be able to make a preliminary sift of dc ts and
then take all, or a large part of them, to sort out properly elsewhere. If the officer seized docu-
ments which later turned out to be outside the scope of the warrant, the Police and Criminal
Evidence Act 1984 (c.60) provided no defence to an action of trespass to goods based on an
unjustified seizure. The Court suggested that this problem could only be remedied by legislation.

Ttisclear that, although the instant case concerned the police and their powers under the 1984
Act, the same issue arises under equivalent powers of seizure given to a range of enforcement
authorities where it is not practicable on the premises to ascertain which material can lawfully be
seized and which cannot. These authorities include the Serious Fraud Office, the Inland Rev-
enue, Customs & Excise, and the Office of Fair Trading. Perhaps the most difficult problems
arise where the relevant material is held on a computer. Although .20 of the 1984 Act has
permitted the police, where they have statutory power to search and seize material, to require
that computer-held material be produced in visible and legible form so thatit can be taken away,
it may be impossible to determine which material is relevant and seizable without removing the
computer and/or imaging the contents of the hard disk and/or removing CD ROMs or floppy
disks. Section 20 is one of a number of provisions subject to minor amendment by Sched.2,
para.13(2) of this Act

This group of sections does two things. It deals first with the main problem identified in Ex p.
Bramley. They give the police and other law enforcement authorities power, where it is not
“reasonably practicable” to carry out the determination on site, to remove material from the
premises so that they can examine it elsewhere. Subsection (3) defines reasonably practicable”.
Second, by recognising the special problems relating to material stored on computer, it allows
investigators to seize and forensically examine an entire disk or hard drive to examine the
material thereon. This means retaining all the material on the disk or drive, some of which may
turn out to be legally privileged. The new sections allow the police to retain this inextricably
linked material. Provision is made for application to be made by acomplainant toajudge, for the
return of the material seized. .

Part 1 of Sched.1 to this Act is a list of the powers of seizure conferred by various pieces of
legislation to which 5.50 will henceforth apply.

Schedule 2 to this Act modifies a range of different enactments to ensure that the various
provisions relating to testing, access, compensation and forfeiture in relation to items seized
under specified legislation will also apply where material is seized under s.50.

51  Additional powers of seizure from the person

(1) Where—

(a) a person carrying out a lawful search of any person finds some-
thing that he has reasonable grounds for believing may be or may
contain something for which he is authorised to search,

(b) apower of seizure to which this section applies or the power con-
ferred by subsection (2) would entitle him, if he found it, to seize
whatever it is that he has grounds for believing that thing to be or
to contain, and )

(¢) inall the circumstances it is not reasonably practicable for it to be
determined, at the time and place of the search— .

(i) whether what he has found is something that he is entitled to

seize, or .

(ii) the extent to which what he has found contains something
that he is entitled to seize, .

that person’s powers of seizure shall include power under this sec-

tion to seize so much of what he has found as it is necessary 10

remove from that place to enable that to be determined.

(2) Where—

{a) a person carrying out a lawful search of any person finds some-
thing (“the seizable property”) which he would be entitled to
seize but for its being comprised in something else that he has
(apart from this subsection) no power to seize, .

(b) the power under which that person would have power to seize the
ceizahle nronerty is a power to which this section applies, and
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(c) in all the circumstances it is not reasonably practicable for the
seizable property to be separated, at the time and place of the
search, from that in which it is comprised,

that person’s powers of seizure shall include power under this section

toseize both the seizable property and that from which it is not reason-

ably practicable to separate it.

The factors to be taken into account in considering, for the purposes of

this section, whether or not it is reasonably practicable, at the time and

place of a search, for something to be determined, or for something to
be separated from something else, shall be confined to the following—

(a) how long it would take to carry out the determination or separ-
ation at that time and place;

(b) the number of persons that would be required to carry out that
determination or separation at that time and place within a
reasonable period;

(c) whether the determination or separation would (or would if car-
ried out at that time and place) involve damage to property;

(d) the apparatus or equipment that it would be necessary or appro-

priate to use for the carrying out of the determination or separ-

ation; and

in the case of separation, whether the separation—

(i; would be likely, or

(ii) if carried out by the only means that are reasonably practi-

cable at that time and place, would be likely,
to prejudice the use of some or all of the separated seizable prop-
erty for a purpose for which something seized under the power in
question is capable of being used.

Section 19(6) of the 1984 Act and Article 21(6) of the Police and

Criminal Evidence (Northern Ireland) Order 1989 (S.I. 1989/1341

(N.IL 12)) (powers of seizure not to include power to seize anything a

person has reasonable grounds for believing is legally privileged) shall

not apply to the power of seizure conferred by subsection (2).

(5) This section applies to each of the powers of seizure specified in Part 2
of Schedule 1.
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This section provides additional powers of seizure from the person where there is already
existing power to search that person. The terms of 5.51 are closely similar to those of 5.50. It is
designed to cater for cases where a person searched may be carrying a computer or computer
d}ilsks, or a case with a large amount of correspondence which cannot practicably be examined on
the street.

Part 2 of Sched.1 to this Act is a list of the powers of seizure conferred by various pieces of
legislation to which s.51 will henceforth apply.

52 Notice of exercise of power under s. 50 or 51

(1) Where a person exercises a power of seizure conferred by section 50, it
shall (subject to subsections (2) and (3)) be his duty, on doing so, to
give to the occupier of the premises a written notice—

(a) specifying what has been seized in reliance on the powers con-
ferred by that section;

(b) specifying the grounds on which those powers have been

exercised;

(c; setting out the effect of sections 59 to 61;

(d) specifying the name and address of the person to whom notice of
an application under section 59(2) to the appropriate judicial

aughority in respect of any of the seized property must be given;
an
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(e) specifying the name and address of the person to whom an appli-
cation may be made to be allowed to attend the initial examin-
ation required by any arrangements made for the purposes of
section 53(2). ) )

(2) Where it appears to the person exercising on any premises a power of
seizure conferred by section 50— .

(a) that the occupier of the premises is not present on the premises at
the time of the exercise of the power, but ) .

{b) that there is some other person present on the premises who is in
charge of the premises, . .

subsection (1) of this section shall have effect as if it required the

notice under that subsection to be given to that other person.

(3) Where it appears to the person exercising a power of seizure conferred
by section 50 that there is no one present on the premises to whom he
may give a notice for the purposes of complying with subsection (1) of
this section, he shall, before leaving the premises, instead of complying
with that subsection, attach a notice such as is mentioned in that sub-
section in a prominent place to the premises. . .

(4) Where a person exercises a power of seizure conferred by section 51 it
shall be his duty, on doing so, to give a written notice to the person
from whom the seizure is made— .

(a) specifying what has been seized in reliance on the powers con-
ferred by that section; .

(b) specifying the grounds on which those powers have been

exercised;

(c) setting out the effect of sections 59 to 61; .

(d; specifying the name and address of the person to whom notice of

any application under section 59(2) to the appropriate judicial

authority in respect of any of the seized property must be given;

and .

specifying the name and address of the person to whom an appli-

cation may be made to be allowed to attend the initial examin-
ation required by any arrangements made for the purposes of

section 53(2). ) .

(5) The Secretary of State may by regulations made by statutory instru-
ment, after consultation with the Scottish Ministers, pro_vxde that a
person who exercises a power of seizure conferred by section 50 shall
be required to give a notice such as is mentioned in subsection M) of
this section to any person, or send it to any place, described in the
regulations. . .

(6) Regulations under subsection (5) may make different provision for
different cases. . .

(7) A statutory instrument containing regulations under subsection 5)
shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(e

~

GENERAL NOTE o . .

Under this section, there is a requirement on the part of the investigating authority to give the
person from whom the material has been seized, whether under ss.50 or §l, a notice specifying
what has been seized as well as information about the right to apply to a judge for return of the
seized material.

Return or retention of seized property

53  Examination and return of property seized under s. 50 or 51

(1) This section applies where anything has been seized under a power
conferred hv section 50 or 51.
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(2) Itshall be the duty of the person for the time being in possession of the
seized property in consequence of the exercise of that power to secure
that there are arrangements in force which (subject to section 61)
ensure—

(a) thataninitial examination of the property is carried out as soon as
reasonably practicable after the seizure;
(b) that that examination is confined to whatever is necessary for
determining how much of the property falls within subsection (3);
(c) that anything which is found, on that examination, not to fall
within subsection (3) is separated from the rest of the seized prop-
erty and is returned as soon as reasonably practicable after the
examination of all the seized property has been completed; and
(d) that, until the initial examination of all the seized property has
been completed and anything which does not fall within subsec-
tion (3) has been returned, the seized property is kept separate
from anything seized under any other power.

The seized property falls within this subsection to the extent only—

(a) that it 1s property for which the person seizing it had power to
search when he made the seizure but is not property the return of
which is required by section 54;

(b) that it is property the retention of which is authorised by section

~—

@3

~

(c) that it is something which, in all the circumstances, it will not be
reasonably practicable, following the examination, to separate
from property falling within paragraph (a) or (b).

In determining for the purposes of this section the earliest practicable
time for the carrying out of an initial examination of the seized prop-
erty, due regard shall be had to the desirability of allowing the person
from whom it was seized, or a person with an interest in that property,
an opportunity of being present or (if he chooses) of being
represented at the examination.

Inthis section, references to whether or not it is reasonably practicable
toseparate part of the seized property from the rest of it are references
to whether or not it is reasonably practicable to do so without preju-
dicing the use of the rest of that property, or a part of it, for purposes
for which (disregarding the part to be separated) the use of tﬁe whole
or of a part of the rest of the property, if retained, would be lawful.
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GENERAL NOTE

Thlslsect:)téon de_als with the gubsequent examination of the seized material, and what may
prolpq ¥ L Tetained. S_ubsecnon§ (3) and (5) permit the retention of inextricably linked
material. This might entitle the police to retain a whole computer hard drive if that was needed
to show when a particular document on that computer was created, amended or deleted.

54  Obligation to return items subject to legal privilege

(1) If, at any time after a seizure of anything has been made in exercise of a
power of seizure to which this section applies—

(a) it appears to the person for the time being having possession of
the seized property in consequence of the seizure that the
property—

(‘!3 is an item subject to legal privilege, or
(ud has such an item comprised in it,
an
(b) 1bn a ce}lse ?’l;!ere the cijtem is comprised in something else which has
een lawfully seized, it is not comprised in propert; i ithi
 secion s p property falling within
it shall be the duty of that person to secure that the item is returned as
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(2) Property in which an item subject to legal privilege is comprised falls
within this subsection if—

(a) the whole or a part of the rest of the property is property falling
within subsection (3) or property the retention of which s author-
ised by section 56; and

(b) in all the circumstances, it is not reasonably practicable for that
item to be separated from the rest of that property (or, as the case
may be, from that part of it) without prej udicing the use of the rest
of that property, or that part of it, for purposes for which (disre-
garding that item) its use, if retained, would be lawful.

(3) Property falls within this subsection to the extent that it is property for
which the person seizing it had power to search when he made the
seizure, but is not property which is required to be returned under this
section or section 55.

{4) This section applies— .

a) to the powers of seizure conferred by sections 50 and 51;
b) to each of the powers of seizure specified in Parts 1 and 2 of
Schedule 1; and

(c) to any power of seizure (not falling within paragraph (a) or (b))
conferred on a constable by or under any enactment, including an
enactment passed after this Act.

GENERAL NOTE L .
Legally privileged material is protected from seizure under the Police and Criminal Evidence

Act 1984 (c.60). It is, however, possible toseize it under the provisions of ss.50 or 51, or under the
1984 Act if the officer making the seizure had no reason to believe that it was legally privileged.
This section sets out the obligation to return this material, subject to its retention if it is inextric-
ably linked to other seizable material.

55  Obligation to return excluded and special procedure material

(1) 1f, at any time after aseizure of anything has been made in exercise ofa
power fo which this section applies— ) . .

(a) it appears to the person for the time being having possession of
the seized property in consequence of the seizure that the
property— .

(i) is excluded material or special procedure material, or
(1) has any excluded material or any special procedure material
comprised in it,
(b) its retention is not authorised by section 56, and .
(c) inacase where the material is comprised in something else which
has been lawfully seized, it is not comprised in property falling
within subsection (2) or (3), ) .
it shall be the duty of that person to secure that the item is returned as
soon as reasonably practicable after the seizure. .
(2) Property in which any excluded material or special procedure material
is comprised falls within this subsection if— .
(a) thewhole or a part of the rest of the property is property for which
the person seizing it had power to search when he made the seiz-
ure Eut is not property the turn of whichis required by this section
or section 54; and )

(b) in all the circumstances, it is not reasonably practicable for that
material to be separated from the rest of that property (or, as the
case may be, from that part of it) without rejudicing the use of
the rest of that property, or that part of it, for purposes for which
(disregarding tgat material) its use, if retained, would be lawful.

(3) Property in which any excluded material or special procedure material

~ ¢Lin Avshnantinn if
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(a) the whole or a part of the rest of the property is property the
retention of which is authorised by section 56; and
(b) in all the circumstances, it is not reasonably practicable for that
material to be separated from the rest of that property (or, as the
case may be, from that part of it) without prejudicing the use of
the rest of that property, or that part of it, for purposes for which
(disregarding that material) its use, if retained, would be lawful.
(4) Thissection applies (subject to subsection (5)) to each of the powers of
seizure specified in Part 3 of Schedule 1.
(5) In its application to the powers of seizure conferred by—
(a) section 931(5) of the Criminal Justice Act 1988 (c. 33),
(b) section 56(5) of the Drug Trafficking Act 1994 (c. 37), and
(c) Article 51(5) of the Proceeds of Crime (Northern Ireland) Order
1996 (S.1. 1996/1299 (N.I. 6)), ’
this section shall have effect with the omission of every reference to
special procedure material.
(6) In this section, except in its application to—
(ag the power of seizure conferred by section 8(2) of the 1984 Act,
(b) the power of seizure conferred by Article 10(2) of the Police and
Criminal Evidence (Northern Ireland) Order 1989 (S.1. 1989/
1341 (N.1 12)),
(c) each of the powers of seizure conferred by the provisions of para-
graphs 1and 3 of Schedule 5 to the Terrorism Act 2000 (c. 11),and
(d) the power of seizure conferred by paragraphs 15 and 19 of Sched-
ule 5 to that Act of 2000, so far only as the power in question is
conferred by reference to paragraph 1 of that Schedule,
“special procedure material” means special procedure material
consisting of documents or records other than documents.

GENERAL NOTE

This section contains similar provisions tos.54, but relating to special procedure and excluded
material as defined in the Police and Criminal Evidence Act 1984 (c.60). Special procedure
material includes confidential material created in the course of a business. Excluded material
includes journalistic material and personal records which are held in confidence. These kinds of
material receive additional protections in the 1984 Act and 5.55 gives similar additional protec-
tion where seizure has taken place under any of the powers of seizure listed in Sched.1.

Part 3 of Sched.] to this Act is a list of the powers of seizure conferred by various pieces of
legislation to which s.55 will henceforth apply.

56  Property seized by constables etc.

(1) The retention of—
(a) property seized on any premises by a constable who was lawfully
on the premises,
(b) property seized on any premises by a relevant person who was on
the premises accompanied by a constable, and
(c) property seized by a constable carrying out a lawful search of any
person,
is authorised by this section if the property falls within subsection (2)

or (3).
(2) Property falls within this subsection to the extent that there are
reasonable grounds for believing—
(a) that it is property obtained in consequence of the commission of
an offence; and
(b) thatitisnecessary for it to be retained in order to prevent its being
concealed, lost, damaged, altered or destroyed.
(3) Property falls within this subsection to the extent that there are
reasonable grounds for believing—
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(b) thatitis necessary for it to be retained in order to prevent its being
concealed, lost, altered or destroyed.

(4) Nothing in this section authorises the Tetention (except in pursuance
of section 54(2)) of anything at any time when its return is required by
section 54.

(5) In subsection (1)(b) the reference to a relevant person’s being on any
premises accompanied by a constable is a reference only to a person
who was so on the premises under the authority of—

(2) a warrant under section 448 of the Companies Act 1985 (c. 6)
authorising him to exercise together with a constable the powers
conferred by subsection (3) of that section;

(b) awarrant under Article 441 of the Companies (Northern Ireland)
Order 1986 (S.I. 1986/1032 (N.I. 6)) authorising him to exercise
together with a constable the powers conferred by paragraph (3)
of that Article; : ) )

(c) a warrant under section 199 of the Financial Services Act 1986
(c. 60) authorising him to exercise together with a constable the
powers conferred by subsection (3) of that section;

(d) awarrantundersection43 ofthe Banking Act 1987 (c. 22) author-

ising him to exercise together with a constable the powers con-

ferred by subsection (2) of that section; or i

(¢) a warrant under section 44A of the Insurance Companies Act
1982 (c. 50) authorising him to exercise together with a constable
the powers conferred by subsection (3) of that section.

GENERAL NOTE

This section, which is referred to in ss.53, 54 and 55, sets out certain situations in which seized
property may be retained. It mirrors the power given to the police under s.19 of the Police and
Criminal Evidence Act 1984 (c.60), which arises independently of a power of search where the
officer is on premises by virtue of a warrant or with the consent of the owner.

57  Retention of seized items

(1) This section has effect in relation to the following provisions (which
are about the retention of items which have been seized and are
referred to in this section as “the relevant provisions”)—

a) section 22 of the 1984 Act;

ébg Article 24 of the Police and Criminal Evidence (Northern Ire-
land) Order 1989 (S.1. 1989/1341 (N.I. 12));

(c) section 20CC(3) of the Taxes Management Act 1970 (c. 9);

(d) paragraph 4 of Schedule 9 to the Weights and Measures (North-

ern Ireland) Order 1981 (S.I. 1981/231 (N.L 10));

(e) section 44A(6) of the Insurance Companies Act 1982;

section 448(6) of the Companies Act 1985 (c. 6);
paragraph 4 of Schedule 8 to the Weights and Measures Act 1985

6;

Article 441(6) of the Companies (Northern Ireland) Order 1986;
section 43(4) of the Banking Act 1987;
section 40(4) of the Human Fertilisation and Embryology Act
1990 (c. 37);
section 5(4) of the Knives Act 1997 (c. 21); .
paragraph 7(2) of Schedule 9 to the Data Protection Act 1998

29);

c.72);
(h% section 19955; of the Financial Services Act 1986;

(m

c.29);
n) section 28(7) of the Competition Act 1998 (c. 41);
o) section 176(8) of the Financial Services and Markets Act 2000

—_

—

Retard
—_

(c. 8); )
(p) para)graph 7(2) of Schedule 3 to the Freedom of Information Act
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(2) The relevant provisions shall apply in relation to any property seized
in exercise of a power conferred by section 50 or 51 as if the property
had been seized under the power of seizure by reference to which the
power under that section was exercised in relation to that property.

(3) Nothing in any of sections 53 to 56 authorises the retention of any
property at any time when its retention would not (apart from the pro-
visions of this Part) be authorised by the relevant provisions.

(4) Nothing in any of the relevant provisions authorises the retention of
anything after an obligation to return it has arisen under this Part.

GENERAL NOTE

The provisions listed here set out when property obtained under these powers may be
retained.

58  Person to whom seized property is to be returned
(1) Where—
(a; anything has been seized in exercise of any power of seizure, and
(b) there is an obligation under this Part for the whole or any part of
the seized property to be returned,
the obligation to return it shall (subject to the following provisions of
this section) be an obligation to return it to the person from whom it
was seized.
(2) Where—
(a) any person is obliged under this Part to return anything that has
been seized to the person from whom it was seized, and
(b) the person under that obligation is satisfied that some other per-
son has a better right to that thing than the person from whom it
was seized,
his duty to return it shall, instead, be a duty to return it to that other
person or, as the case may be, to the person appearing to him to have
the best right to the thing in question.
Where different persons claim to be entitled to the return of anything
that is required to be returned under this Part, that thing may be
retained for as long as is reasonably necessary for the determination in
accordance with subsection (2) of the person to whom it must be
returned.
References in this Part to the person from whom something has been
seized, in relation to a case in which the power of seizure was exercis-
able by reason of that thing’s having been found on any premises, are
references to the occupier of the premises at the time of the seizure.
(5) References in this section to the occupier of any premises at the time
of a seizure, in relation to a case in which—

(a) anotice in connection with the entry or search of the premises in
question, or with the seizure, was given to a person appearing in
the occupier’s absence to be in charge of the premises, and

(b) it is practicable, for the purpose of returning something that has
been scized, to identify that person but not to identify the occu-
pier of the premises,

are references to that person.

@3
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GENERAL NOTE

The section sets out to whom property which is obliged to be returned should be returned.
This is normally the person from whom the property was seized.

Remedies and safeguards

59  Application to the appropriate judicial authority

(1) This section applies where anything has been seized in exercise, or
nurnorted exercice nf a relavant nawar Af caizura
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(2) Any person with a relevant interest in the seized property may apply
to the appropriate judicial authority, on one or more of the grounds
mentioned in subsection (3), for the return of the whole or a part of the
seized property.

(1) Those grounds are— .

a) that there was no power to make the seizure; .

Eb; that the seized property is or contains an item subject to legal

privilege that is not comprised in property falling within section

(c) that the seized property is or contains any excluded material or
special procedure material which— ] . -
(i) has been seized under a power to which section 55 applies;
(ii; is not comprised in property falling within section 55(2) or
3); and o .
(iii) i(s )not property the retention of which is authorised by sec-
tion 56; i )
(d) that the seized property is or contains something seized under
section 50 or 51 which does not fall within section 53(3);
and subsections (5) and (6)1 o; secgon 55 shall ap tll}; f:); ;.23 g:rposes of
aragraph (c) as they a or the purposes of tha .
4) gubjgctgo (su)bsectio);l F6g,ythe appropriate judicial authority, on an
application under subsection (2), shall— . )
(ES if satisfied as to any of the matters mentioned in subsection (3),
order the return of so much of the seized property as is property in
relation to which the authority is so satisfied; and o
(b) to the extent that that authority is not so satisfied, dismiss the
application. )
(5) The appropriate judicial authority—

a) on an application under subsection (2), . . .
éb; on an application made by the person for the time bein| havmlg
possession of anything in consequence of its seizure uncer a rel-
evant powler of seizurcc;., or

on an application made— . .
© i) byg%erson with a relevant interest in anything seized under
section 50 or 51, and . .
(i) on the grounds that the requirements of section 53(2) have
not been or are not being complied with,
may give such directions as the authority thinks fit as to the exam-
ination, retention, separation or return of the whole or any part of
the seized property. L
(6) On any applicalt)iot? unger this section, the appropriate judicial auth-
ority may authorise the retention of any property which— , .
(a) has been seized in exercise, or purported exercise, of a relevan
power of seizure, and
(b) would otherwise fall to be returned, Cried
if that authority is satisfied that the retention of the property is justifie
on grounds falling within subsection (7). . "
(7) Those groimgs are that (if t.h? property were returned) it wou
immediately become appropriate— o .
(a) to issug, on the a Bfica?ion of the person who is in possession of
the property at the time of the application under this section, a
warrant in pursuance of which, or of the exercise of which, it
would be lawful to seaize the property; or
b) to make an order under—
®) (i) paragraph 4 of Schedule 1 to the 1984 Act, —
(ii; paragraph 4 of Schedule 1 to the Police and Cnmmda1
Evidence (Northern Ireland) Order 1989 (S.I. 1989/134
(N.T. 12
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(iii; section 20BA of the Taxes Management Act 1970 (c. 9), or

(iv) paragraph 5 of Schedule 5 to the Terrorism Act 2000 (c. 11),

under which the property would fall to be delivered up or

produced to the person mentioned in paragraph (a).

(8) Where any property whicll;) has been seized in exercise, or purported

exercise, of a relevant power of seizure has parts (“part A” and “part

B”) comprised in it such that—

(a) it would be inappropriate, if the property were returned, to take
any thion such as is mentioned in subsection (7) in relation to
part A,

(b) it would (or would but for the facts mentioned in paragraph (a))
be appropriate, if the property were returned, to take such action
in relation to part B, and

(c) in all the circumstances, it is not reasonably practicable to separ-
ate part A from part B without prejudicing the use of part B for
purposes for which it is lawful to use property seized under the
power in question,

the facts mentioned in paragraph (a) shall not be taken into account by

the appropriate judical authority in deciding whether the retention of

the property is justified on grounds falling within subsection (7).

If a person fails to comply with any order or direction made or given by

a judge of the Crown Court in exercise of any jurisdiction under this

section—

(a) the authority may deal with him as if he had committed a con-
tempt of the Crown Court; and

(b) any enactment relating to contempt of the Crown Court shall
have effect in relation to the failure as if it were such a contempt.

(10) The relevant powers of seizure for the purposes of this section are—

(a; the powers of seizure conferred by sections 50 and 51;

(b <i:ach gf the powers of seizure specified in Parts 1 and 2 of Schedule

;an
(c) any power of seizure (not falling within paragraph (a) or (b)) con-
ferred on a constable by or under any enactment, including an
enactment passed after this Act.

(11) References in this section to a person with a relevant interest in seized
property are references to—

(a§ the person from whom it was seized,

©

~

(b) any person with an interest in the property; or
(c) any person, not falling within paragraph (a) or (b), who had cus-
tody or control of the property immediately before the seizure.
(12) For the purposes of subsection (11)(b), the persons who have an inter-
est in seized property shall, in the case of property which is or contains
an item subject to legal privilege, be taken to include the person in
whose favour that privilege is conferred.

GENERAL NOTE
This section Rrovides aright for anyone with a relevant interest in the seized property to apply
to the relevant judicial authority (as defined in 5.64 of this Act) for its return.

60  Cases where duty to secure arises

(1) Where property has been seized in exercise, or purported exercise, of
any power of seizure conferred by section 50 or 51, a duty to secure
arises under section 61 in relation to the seized property if—

(a) a person entitled to do so makes an application under section 59
for the return of the property;

(b) in relation to England, Wales and Northern Ireland, at least one
of the conditinng set ot in sitheactions (2) and (3) is satisfied:

2001 c. 16 16/60

(c) in relation to Scotland, the condition set out in subsection (2) is
satisfied; and

(d) notice of the application is given to a relevant person.

(2) The first condition is that the application is made on the grounds that
the seized property is or contains an item subject to legal privilege that
is not comprised in property falling within section 54(2).

(3) The second condition is that—

(a) the seized property was seized by a person who had, or purported
to have, power under this Part to seize it by virtue only of one or
more of the powers specified in subsection (6); and

(b) the application—

(i) is made on the ground that the seized property is or contains
something which does not fall within section 53(3); and

(ii) states that the seized property is or contains special pro-
cedure material or excluded material.

(4) In relation to property seized by a person who had, or purported to
have, power under this Part to seize it by virtue only of one or more of
the powers of seizure conferred by—

(a) section 931(5) of the Criminal Justice Act 1988 (c. 33),

(b) section 56(5) of the Drug Trafficking Act 1994 (c. 37), or

(c) Article 51(5) of the Proceeds of Crime (Northern Ireland) Order

1996 (S.1. 1996/1299 (N.L. 6)),
the second condition is satisfied only if the application states that the
seized property is or contains excluded material.

(5) In relation to property seized by a person who had, or purported to
have, power under this Part to seize it by virtue only of one or more of
the powers of seizure specified in Part 3 of Schedule 1 but not by virtue
of—

(a) the power of seizure conferred by section 8(2) of the 1984 Act,

(b) the power of seizure conferred by Article 10(2) of the Police and

Criminal Evidence (Northern Ireland) Order 1989 (S.1. 1989/
1341 (N.I. 12)),

(c) either of the powers of seizure conferred by paragraphs 1 and 3 of
Schedule 5 to the Terrorism Act 2000 (c. 11), or

(d) either of the powers of seizure conferred by paragraphs 15and 19
of Schedule 5 to that Act of 2000 so far as they are conferred by
reference to paragraph 1 of that Schedule,

the second condition is satisfied only if the application states that
the seized property is or contains excluded material or special pro-
cedure material consisting of documents or records other than
documents.

(6) The powers mentioned in subsection (3) are—

(a) the powers of seizure specified in Part 3 of _Sghedule 1;

(b) the powers of seizure conferred by the provisions of Parts 2 and3
of the 1984 Act (except section 8(2) of that Act);

(c) the powers of seizure conferred by the provisions of Parts 3and 4
of the Police and Criminal Evidence (Northern Ireland) Order
1989 (except Atrticle 10(2) of that Order);

(d) the powers of seizure conferred by the provisions of paragraph 11
of Schedule 5 to the Terrorism Act 2000; and

(e) the powers of seizure conferred by the provisions of paragraphs
15 and 19 of that Schedule so far as they are conferred by refer-
ence to paragraph 11 of that Schedule. .

In this section “a relevant person” means any one of the following—

(a) the person who made the seizure; o

(b) the person for the time being having possession, in consequence
of the seizure. of the seized property;

U

~
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(c) the person named for the purposes of subsection (1)(d) or (4)(d)

of section 52 in any notice given u i i
of section 32 i y g nder that section with respect

GENERAL NOTE
Sometimes an application to the relevant judicial authority under .59 will mean that the rel-

evant investigating authority must s i i i i
et y ecure the material seized pending the hearing of that

61  The duty to secure
(1

~—

The duty to secure that arises under thi ioni
) : ! r this section is a duty of the pe:
{gr the th}e being having possession, in consequence ofy the seizrl,mr:(:t)r}
ene seng property to secure that arrangements are in force that
e r;gr:ée?tt;hee ;giz;d p;c;gerty (yvxthofut being returned) is not, at any
: g of the notice of th icati i

6000) cithers. the application under section
((lz;; examined or copied, or

put to any use to which its seizure woul i

Pon eglti}tlle Tt b ould, apart from this subsec-

except with the consent of the applicant or in i

xcept of th accordanc
@ glrgcnops of the appropriate judicial authority. noe with the
wl'lt hs(;actlon (1) shall not have effect in relation to any time after the
3 NIO th_raw.al of the application to which the notice relates.

Mot n]r: g in any arrangements for the purposes of this section shall be
jake ? Iprever}t the giving of a notice under section 49 of the Regu-
lati 2 fo mr;st/:fit;%aft)cr)?; Pct)v\éerg Act 2000 (c. 23) (notices for the disclos-
L r protected by encryption etc.) in respect of an
égfcct);mat}xlorll contained in the seized material; but)subsectign (1) of thi)sl
se¢ h“s)trllcsh :rlx ggg‘layatq tanytllmvmg dlS}:}lOSCd for the purpose of complying

1 Sucl ce as it applies to the seized materiali i i
rsnaglon in ql(lestlon is contained. eriatin which the infor-

ubsection (9) of section 59 shall apply i i jurisdicti
9 shall apply in relation to any jurisdiction
zcionfgrrgd on the appropriate judicial authority by thisysjection as it
pplies in relation to the jurisdiction conferred by that section.

“4

[

62 Use of inextricably linked property

(1) This section applies to pro i

[ > ) perty, other than property which i
t(lme‘bimg required to be secured in pursuar?ce 1z)f sZczo:fglls iff(ithe

a) it has been seized under any gower conferred by section 50 or 51

or specified in Part 1 or 2 of Schedule 1, and

S(b%)'lt is mexéncably linked property. '

ubject to subsection (3), it shall be the dut i

t ) 1(3), y of the person for th:

l;g;ngllhela(vmg possession, in consequence of the seizgre, of ther in:xttlrlgi
Secy in hed property to ensure that arrangements are in force which
exclégi thiatththtz;]t property (without being returned) is not at any time
except » e consent of the person from whom it was seized,
(a; examined or copied, or
S(bb putt. to a(!g)y other use.

yubsection (2) does not require that arrangements und
tion should prevent inextricably link B orty bom being aut oy
) uAse falling WAthin subsection ( 2{) 'm ed property from being put to any
4) neéJ:se fallsf w1th1r.1.th1§ subsection to the extent that it is use which is

nece: 0sary or facilitating the use, in any investigation or proceedings
5) Br gpeﬁc;rg ixrxlle;«glicéh é{le[gnixgxcably linked property is comprised '
roper xtricably linked property for th is sec-
tion if it falls within any of subsgcti%ns )('6) to (g)Purposes of this sec

AN Dranartn falla wrdeblioa o, oL

@

~
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(a) it has been seized under a power conferred by section 50 or 51;

an
(b) but for subsection (3)(c) of section 53, arrangements under sub-
section (2) of that section in relation to the property would be
required to ensure the return of the property as mentioned in sub-
section (2)(c) of that section.
(7) Property falls within this subsection if— )
(a) it has been seized under a power to which section 54 apghes; and
(b) but for paragraph (b) of subsection (1) of that section, the person
for the time being having possession of the property would be
under a duty to secure its return as mentioned in that subsection.
(8) Property falls within this subsection if—
(a) it has been seized under a power of seizure to which section 55
applies; and
(b) but for paragraph (c) of subsection (1) of that section, the person
for the time being having possession of the CFroperty would be

under a duty to secure its return as mentioned in that subsection.

Construction of Part 2

63  Copies
(1) Subject to subsection (3)—

(a) in this Part, “seize” includes “take a copy of”, and cognate
expressions shall be construed accordingly;

(b) this Partshallapply asif any copy taken under any power to which
any provision of this Part applies were the original of that of
which it is a copy, and

(c) for the purposes of this Part, exce t sections 50 and 51, the powers
mentioned in subsection (2) (which are powers to obtain hard
copies etc. of information which is stored in electronic form) shall
be treated as powers of seizure, and references to seizure and to
seized property shall be construed accordingly. .

(2) The powers mentioned in subsection (1)(c) are any powers which are
conferred by—
a) section 19(4) or 20 of the 1984 Act;
b) Article 21(4) or 22 of the Police and Criminal Evidence (North-
ern Ireland) Order 1989 (S.I. 1989/1341 (N.IL. 12));
(c) section 46(3) of the Firearms Act 1968 (c. 27);
section 43(5)(aa) of the Gaming Act 1968 (c. 65);
section 20C(3A) of the Taxes Management Act'1970 (c. 9);
(f) section 32(6)(b) of the Food Safety Act 1990 (c. 16);
(g) Article 34(6)(b) of the Food Safety (Northern Ireland) Order
1991 (S.1. 1991/762 (N.L. 7));
i section 28(2)(f) of the Competition Act 1998 (c. 41); or5 )

o O

—~
-

section 8(2)(c) of the Nuclear Safeguards Act 2000 (c.
section (1) does not apply to section 50(6) or 57.

(@

(3) Sul
64  Meaning of “appropriate judicial authority”

(1) Subject to subsection (2), in this Part “appropriate judicial authority”

means— )
(a) inrelationto England and Walesand Northern Ireland, a judge of
the Crown Court;
b) in relation to Scotland, a sheriff. . .

(2) In this Part “appropriate judicial authority”, in relation to the seizure
of items under any power mentioned in subsection (3) and in relation
to items seized under any such power, means— .
(a)- in relation to England and Wales and Northern Ireland, the High

Nnssets
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(b) in relation to Scotland, the Court of Session.
Those powers are—
(a) the powers of seizure conferred by—
(lg section 448(3) of the Companies Act 1985 (c. 6);
(ii) Article 441(3) of the Companies (Northern Ireland) Order
1986 (S.1. 1986/1032 (N.I. 6)); and
(iti) section 28(2) of the Competition Act 1998; and
(b) any power of seizure conferred by section 50, so far as that power

l(S ;xercisable by reference to any power mentioned in paragraph
a).

Meaning of “legal privilege”

Subject to the following provisions of this section, references in this
Part to an item subject to legal privilege shall be construed—

(a) for the purposes of the application of this Part to England and
Wales, in accordance with section 10 of the 1984 Act (meaning of
“legal privilege”);

(b) for the purposes of the application of this Part to Scotland, in
accordance with section 33 of the Criminal Law (Consolidation)
(Scotland) Act 1995 (c. 39) (interpretation); and

(c) for the purposes of the application of this Part to Northern Ire-
land, in accordance with Article 12 of the Police and Criminal
Evidence (Northern Ireland) Order 1989 (S.I. 1989/1341 (N.L
12)) (meaning of “legal grivilege”).

In relation to property which has been seized in exercise, or purported

exercise, of—

(a) the power of seizure conferred by section 28(2) of the Compe-
tition Act 1998, or

(b) somuch of any power of seizure conferred by section 50 as is exer-
cisable by reference to that power,

references in this Part to an item subject to legal privilege shall be read
as references to a privileged communication within the meaning of
section 30 of that Act.

Inrelation to property which has been seized in exercise, or purported
exercise, of—

(a) the power of seizure conferred by section 20C of the Taxes Man-
agement Act 1970 (c. 9), or

(b) somuch of any power of seizure conferred by section 50 as is exer-
cisable by reference to that power,

references in this Part to an item subject to legal-privilege shall be
construed in accordance with section 20C(4A) of that Act.

Anitem which is, or is comprised in, property which has been seized in
exercise, or purported exercise, of the power of seizure conferred by
section 448(3) of the Companies Act 1985 (c. 6) shall be taken for the
purposes of this Part to be an item subject to legal privilege if, and only
if, the seizure of that item was in contravention of section 452(2) of
that Act (privileged information).

Anitem which is, or is comprised in, property which has been seized in
exercise, or purported exercise, of the power of seizure conferred by
Article 441(3) of the Companies (Northern Ireland) Order 1986 (S.1.
1986/1032 (N.1. 6)) shall be taken for the purposes of this Part to be an
item subject to legal privilege if, and only if, the seizure of that item
was in contravention of Article 445(2) of that Order (privileged
information).

Anitem which is, or is comprised in, property which has been seized in
exercise, or purported exercise, of the Eower of seizure conferred by
sub-narasranh (2) of naraoranh 2 of Schednle 7 tn the Timeshare Act

™)
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~
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1992 (c. 35) shall be taken for the purposes of this Part to be an item
subject to legal privilege if, and only if, the seizure of that item was in
contravention of sub-paragraph (4) of that paragraph (privileged
documents).
An item which is, or is comprised in, property which has been seized in
exercise, or purported exercise, of the power of seizure conferred b;
paragraph 1 of Schedule 9 to the Data Protection Act 1998 (c. 29) shall
be taken for the purposes of this Part to be an item subject to legal
privilege if, and only if, the seizure of that item was in contravention of
paragraph 9 of that Schedule (privileged communications). .
Anitem which is, or is comprised in, Eroperty which has been seized in
exercise, or purported exercise, of the power of seizure conferred by
paragraph 1 of Schedule 3 to the Freedom of Information Act 2000 (c.
36) shall be taken for the purposes of this Part to be an item subject to
legal privilege if, and only if, the seizure of that item was in contra-
vention of paragraph 9 of that Schedule (privileged communications).
An item which is, or is comprised in, property which has been seized in
exercise, or purported exercise, of so much of any power of seizure
conferred by section 50 as is exercisable by reference to a power of
seizure conferred by—
a) section 448(3) of the Companies Act 1985,
b) Article 441(3) of the Companies (Northern Ireland) Order 1986,

(c) paragraph 3(2) of Schedule 2 to the Timeshare Act 1992,

d) paragraph 1 of Schedule 9 to the Data Protection Act 1998, or
¢) paragraph 1 of Schedule 3 to the Freedom of Information Act

shall be taken for the purposes of this Part to be an item subject to legal
privilege if, and only if, the item would have been taken for the pur-
poses of this Part to be an item subject to legal privilege had it been
seized under the power of seizure by reference to which the power
conferred by section 50 was exercised.

General interpretation of Part 2

In this Part— ) S )
“appropriate judicial authority” has the meaning given by section

“documents” includes information recorded in any form;
“jtem subject to legal privilege” shall be construed in accordance
with section 65;
“premises” includes any vehicle, stall or moveable structure
(including an offshore installation) and any other place what-
ever, whether or not occupied as land; .
“offshore installation” has the same meaning as in the Mineral
Workings (Offshore Installations) Act 1971 (c. 61); .
“return”, in relation to seized property, shail be construed in
accordance with section 58, and cognate expressions shall be
construed accordingly; )
“seize”, and cognate expressions, shall be construed in accordance
with section 63(1) and subsection (5) below; .
“seized property”, in relation to any exercise of a power of seizure,
means (subject to subsection Sg) anything seized in exercise of
that power; and
“vehicle” includes any vessel, aircraft or hovercraft. .
In this Part references, in relation to a time when seized property is in
any person’s possession in consequence of a seizure (“the relevant
time”), to something for which the person making the seizure had
power to search shall be construed—
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(a) where the seizure was made on the occasion of a search carried
out on the authority of a warrant, as including anything of the
description of things the presence or suspected presence of which
provided grounds for the issue of the warrant;

(b) where the property was seized in the course of a search on the
occasion of which it would have been lawful for the person carry-
ing out the search to seize anything which on that occasion was
believed by him to be, or appeared to him to be, of a particular
description, as including—

(i) anything which at the relevant time is believed by the person
in possession of the seized property, or (as the case may be)
appears to him, to be of that description; and

(ii) anything which is in fact of that description;

(c) where the property was seized in the course of a search on the

occasion of which it would have been lawful for the person carry-

ing out the search to seize anything which there were on that
occasion reasonable grounds for believing was of a particular
description, as including—

(i) anything which there are at the relevant time reasonable
grounds for believing is of that description; and

(ii) anything which is in fact of that description;

where the property was seized in the course of a search to which

neither paragraph (b) nor paragraph (c) applies, as including any-

thing which is of a description of things which, on the occasion of
the search, it would have been lawful for the person carrying it out
to seize otherwise than under section 50 and 51;and  °

where the property was seized on the occasion of a search author-

ised under section 82 of the Terrorism Act 2000 (c. 11) (seizure of

items suspected to have been, or to be intended to be, used in
commission of certain offences), as including anything—

(i) which is or has been, or is or was intended to be, used in the
commission of an offence such as is mentioned in subsection
(3)(a) or (b) of that section; or

(ii) which at the relevant time the person who is in possession of
the seized property reasonably suspects is something falling
within sub-paragraph (i).

(3) For the purpose of determining in accordance with subsection (2), in

relation to any time, whether or to what extent property seized on the

occasion of a search authorised under section 9 of the Official Secrets

Act 1911 (c. 28) (seizure of evidence of offences under that Act having

been or being about to be committed) is something for which the per-

son making the seizure had power to search, subsection (1) of that
section shall be construed—

(a) as if the reference in that subsection to evidence of an offence
under that Act being about to be committed were a reference to
evidence of such an offence having been, at the time of the seiz-
ure, about to be committed; and

(b) as if the reference in that subsection to reasonable ground for
suspecting that such an offence is about to be committed were a
reference to reasonable ground for suspecting that at the time of
the seizure such an offence was about to be committed.

References in subsection (2) to a search include references to any

activities authorised by virtue of any of the following—

(a) section 28(1) of the Trade Descriptions Act 1968 (c. 29) (power to
enter premises and to inspect and seize goods and documents);

(b) section 29(1) of the Fair Trading Act 1973 (c. 41) (power to enter
premises and to inspect and seize goods and documents):

¢

—
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(c) paragraph9 of the Schedule to the Prices Act 1974 (c.24) (powers
of entry and inspection); .
(d) section 162(1) of the Consumer Credit Act 1974 (c.39) (powers of
entry and inspection);
(e) section 11(1) of the Estate Agents Act 1979 (c. 38) (powers of
entry and inspection);
f) Schedule 9 to the Weights and Measures (Northern Ireland)
Order 1981 (S.I. 1981/231 (N.L 10));
(g) section 79 of, or Schedule 8 to, the Weights and Measures Act
1985 (c. 72) (powers of entry and inspection etc.);
(h) section 29 of the Consumer Protection Act 1987 (c. 43) (powers of
search etc.);
(i) Article22 ())f the Consumer Protection (Northern Ireland) Order
1987 (S.1. 1987/2049 (N.I. 20)); i
(j) section32(5) of the Food Safety Act 1990 (c. 16) (power to inspect
records relating to a food business); ) o
(k) paragraph 3 of the Schedule to the Property Misdescriptions Act
1991 (c. 29) (powers of seizure etc.);
(1) Article 33(6) of the Food Safety (Northern Ireland) Order 1991
(S.I. 1991/762 (N.I. 7));
(m) paragraph 3 of Schedule 2 to the Timeshare Act 1992 (c. 35)
(powers of officers of enforcement authority).
(5) Referencesin this Part to a power of seizure include referencesto each
of the powers to take possession of items under—
a) section 44A(3) of the Insurance Companies Act 1982 (c. 50);
gb section 448(3) of the Companies Act 1985 (c. 6);
(c) section 199(3) of the Financial Services Act 1986 (c. 60);
(d)- Article 441(3) of the Companies (Northern Ireland) Order 1986
(S.1. 1986/1032 (N.I. 6));
(e) section 43§2) of the Banking Act 1987 (c. 22);
(f) section 2(5) of the Criminal Justice Act 1987 (c. 38);
(g 2) of the Human Fertilisation and Embryology Act
1990 (c. 3722'

(h) section 28(2)(c) of the Competition Act 1998 (c. 41); and
(i) section 176(5) of the Financial Services and Markets Act 2000
c. 8);

and lgeferences in this Part to seizure and to seized property shall be

construed accordingly.

(6) In this Part, so far as it applies to England and Wales—

(a) references to excluded material shall be construed in accord'anyi:e
with section 11 of the 1984 Act (meaning of “excluded material”);
and .

(b) references to special procedure material shall be construed in
accordance with section 14 of that Act (meaning of “special pro-
cedure material”).

(7) In this Part, so far asit a plies to Northem Ireland—

(a) references to excluded material shall be construed in accordance
with Article 13 of the Police and Criminal Evidence (Northern
Ireland) Order 1989 (S.I. 1989/1341 (N.L 12)) (meaning of
“excluded material”); and ) .

(b) references to special procedure material shall be construed in
accordance with Article 16 of that Order (meaning of “special
procedure material”). . . . .

(8) References in this Part to any item or material being comprised in
other property include references to its being mixed with that other

roperty. .

©)] }I)n tgis P}e'lrt «enactment” includes an enactment contained in Northern
Ireland legislation.

section 40
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Supplemental provisions of Part 2

Application to customs officers

The powers conferred by section 114(2) of the 1984 Act and Article
85(1) of the Police and Criminal Evidence (Northern Ireland) Order
1989 (application of provisions relating to police officers to customs
officers) shall have effect in relation to the provisions of this Part as
they have effect in relation to the provisions of that Act or, as the case
may be, that Order.

Application to Scotland

In the application of this Part to Scotland—

(a) subsection (4) of section 54 and subsection (10) of section 59 shall
cach have effect with the omission of paragraph (c) of that
subsection;

(b) section 55 and subsection (3)(c) of section 59 shall be omitted;

an
(c) Schedule 1 shall have effect as if the powers specified in that
Schedule did not include any power of seizure under any enact-
ment mentioned in that Schedule, so far as it is exercisable in
.Scotland by a constable, except a power conferred by an enact-
ment mentioned in subsection (2).
Those enactments are—
(a) section 43(S) of the Gaming Act 1968 (c. 65);
(b) section 44A(3) of the Insurance Companies Act 1982 (c. 50);
(c) section 448(3) of the Companies Act 1985 (c. 6);
(d) section 199(3) of the Financial Services Act 1986 (c. 60);
(e section 43(2) of the Banking Act 1987 (c. 22); and
(f) ?ectsi)on 176(5) of the Financial Services and Markets Act 2000
c. 8).

Application to powers designated by order

The Secretary of State may by order—

(a) provide for any power designated by the order to be added to
those specified in Schedule 1 or section 63(2);

(b) make any modification of the provisions of this Part which the
Secretary of State considers appropriate in consequence of any
provision made by virtue of paragraph (a);

(c) make any modification of any enactment making provision in
relation to seizures, or things seized, under a power designated by
an order under this subsection which the Secretary of State con-
siders appropriate in consequence of any provision made by vir-
tue of that paragraph.

Where the power designated by the order made under subsection (1)

is a power conferred in relation to Scotland, the Secretary of State

shall consult the Scottish Ministers before making the order.

The power to make an order under subsection (1) shall be exercisable

by statutory instrument; and no such order shall be made unless a draft

of it has been laid before Parliament and approved by a resolution of
each House.
In this section “modification” includes any exclusion, extension or
application.

Consequential applications and amendments of enactments

Schedule 2 (which applies enactments in relation to provision made by
S e A i amd aancennantial amendments) shall



