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Annex A
The effect of the proposed amendments under the Copyright (Amendment) Bill 2001 and Copyright (Amendment) Bill 2003

in relation to parallel importation on different types of copyright works

Parallel importation Note 1 of Computer Software

Current position Impact of 2001 Bill on the current position Impact of 2003 Bill on the current position
Status of a parallel imported copy
of computer software

If its making in Hong Kong would have constituted an
infringement of copyright, or a breach of an exclusive licence
agreement, it is an infringing copy by virtue of section 35(3) of
the Copyright Ordinance (“Ordinance”).

A parallel imported copy will be excluded from the
definition of “infringing copy”.  It is not therefore an
infringing copy.

No impact

Liability of commercial dealing
with parallel imported copies, e.g.
sale or import for sale.Note 2

If the parallel-imported copy is an infringing copy (see above),
both civil and criminal liability Note 3 will be incurred.

Existing liabilities will be removed No impactNote 4

Liability of using a parallel
imported copy in the course of
doing business (commonly called
end-user liability)Note 5

In general, no criminal liability Note 6 but civil liability remains. Existing liabilities will be removed Existing liabilities will be removed

Liability of using a parallel
imported copy for private and
domestic purpose

No liability No impact No impact

Parallel importation of copyright works other than computer software

Status of a parallel imported copy
of work

If its making in Hong Kong would have constituted an
infringement of copyright, or a breach of an exclusive licence
agreement, it is an infringing copy by virtue of section 35(3) of the
Ordinance.

No impact No impact

Liability of commercial dealing
with parallel imported copies, e.g.
sale or import for sale.Note 2

If the parallel imported copy is an infringing copy (see above),
both civil and criminal liability Note 3 will be incurred.

No impact No impact Note 4

Liability of using a parallel
imported copy in the course of
doing business (commonly called
end-user liability) Note 5

! Where the copyright work involved is a movie, TV drama,
musical sound recording or musical visual recording, there is
criminal liability.

! There is civil liability for all categories of copyright works.

No impact Existing liabilities (civil and criminal) will be removed

Liability of using a parallel
imported copy for private and
domestic purpose

No liability No impact No impact

Note 1: Parallel importation in the context of a copy of a copyright work refers to the importation into Hong Kong of a copy of a work (that was lawfully made outside Hong Kong) without the explicit authorisation of the
copyright owner.

Note 2: Specific acts that will attract legal liabilities are set out in sections 30 and 31 (for civil) and section 118 (for criminal) of the Ordinance.
Note 3: Criminal liability incurs only if the dealing happens in the first 18 months after the publication of the work.  For both civil and criminal cases, it is a statutory defence for the defendant to prove that he did not have reason

to believe that the copy in question is an infringing copy by virtue of section 35(3).  This defence will not be affected by the 2001 Bill and 2003 Bill.
Note 4: The 2003 Bill changes the structure of the existing criminal offence provisions under the Ordinance but the coverage of criminal acts generally remain the same as that in the Ordinance.
Note 5: Generally, end-user liability refers to the act of possessing an infringing copy for the purpose of or in the course of any trade or business.  Please refer to section 31(1)(a) and section 118(1)(d) of the Ordinance.
Note 6: The Copyright (Suspension of Amendment) Ordinance has suspended the criminal liability of using a computer program.  However, it has not suspended criminal liability for movie, TV drama, musical visual recording

and musical sound recording.  If the computer software contains such “associated works”, criminal liability for using the software remains.






















