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Information Paper for LegCo Bills Committee on
Lands (Miscellaneous Provisions) Amendment Bill 2002
Meeting on 19 September 2002

TO PROVIDE FURTHER INFORMATION ON CERTAIN MATTERS
ARISING FROM THE BILLS COMMITTEE MEETING ON 5 JULY 2002

Introduction
At the Bills Committee meeting held on 5 July 2002, members requested
the Administration to provide further information on certain issues to facilitate
consideration of the Bill. This Information Paper provides such information, with
each ensuing section corresponding to the issues raised in the manner described
below.
2.

The section Overseas Legislation provides information on the issues:
(a) Overseas legislation relating to the control of street excavations and
whether criminal liabilities would be imposed on those who contravene
the relevant provisions, including the government and a person doing
anything in the course of carrying out his duties as a public officer in the
service of the government.
(b) Overseas legislation relating to the exemption of criminal liabilities on
the government or a person doing anything in the course of carrying out
his duties as public officer in the service of the government.

3.
The section Criminal Records and Prison Sentence provides
information on the issues:
(a) Factors of consideration for imposing a criminal record in respect of an
offence involving excavation in unleased land.
(b) Repealing the imprisonment term for offences relating to excavations in
unleased land.
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4.
The section Outsourcing the Administration of the Excavation Permit
System provides information on the issue of contracting out the control of
excavations in unleased land.
5.
The section Past Cases and the Proposed Reporting Mechanism
provides information on the issues:
(a) Operation of the reporting mechanism, and follow-up actions to be taken
by the Administration upon receiving a report from the Authority by the
Secretary.
(b) Number of reports received by the Secretary and the course of
disciplinary actions taken by the Administration against the concerned
public officers in the last three years.
6.
The section Derivation of Economic Costs Relating to Street
Excavations provides information on how the economic costs relating to street
excavations are derived.

Overseas Legislations
7.
We enquired several overseas countries, and we got response in various
degree of detail from the following: Singapore, Sweden, Germany, Japan, France,
South Korea, New Zealand, Australia, United States and the United Kingdom.
8.
We must emphasize that we are not fully conversant with the legal
systems of overseas countries, in particular those countries other than common law
jurisdictions. Even when we are provided with a copy of the relevant legislation,
we may not be able to interpret it accurately. Their concept about ‘criminal
liability’ or ‘criminal liability of civil servants in the course of their discharging of
their public duties’ may be very different from ours. All advice provided to us were
via consulates in Hong Kong. Our questions were translated into their own
language by their consulate staff for passing to their relevant authorities, and
answers from their countries were translated back to English. Where copies of
legislations were provided to us, they were in their own language, and in Hong
Kong, we could only translate them as a non-technical document by local
translators. Without full grasp of the foreign legal system, and after so may
translations, we cannot guarantee any accurate conclusion can be drawn from those
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examples – unless we spend a lot of resources hiring the relevant legal experts for
individual countries and spend a much longer time on the study. We therefore
propose that we should concentrate on the leading common law jurisdictions whose
legal material is available to us.

Annex A
Annex B

9.
Findings by the Department of Justice show that all countries studied
have some form of legislation controlling street excavations. For most countries
studied, such as South Korea, Japan, Singapore, UK, USA and New Zealand,
contravening the legislation is a criminal liability, except for Germany for which no
data is available. The information on criminal liability in overseas excavation
legislation, including criminal liability of government and public officers is at
Annex A and exemptions of criminal liability on government and public officers is
at Annex B.
10.
We recommend that we should not continue to drag on the question of
government liability or liability of civil servants in this Bill. The wider question of
government liability or liability of civil servants in general should be considered as
a separate exercise so as not to hamper the passage of this Bill, as the public has
high expectation about implementation of measures to control street excavations.
When one examines the current Bill, one can discover that the question of liability
of government or civil servant is not significant, as in practice the only
contraventions that can be committed by government is section 10(3) - breaching of
EP conditions to be observed by the permittee which results in a fine. Section
10(2) – excavation without a permit is most unlikely to be contravened by
government, as there is no commercial interest to induce a government department
to excavate without an excavation permit (EP). Even when government as a
permittee is made criminally liable under section 10Q(1) – provision of safety
precautions and support, only a fine can be applied, as government, like any
company permit holder, cannot be jailed. Now, fining government is meaningless
as the money to pay the fine is from the public coffers. The reporting mechanism,
which is a statutory procedure ensuring these matters are brought to the attention of
and dealt with by the Secretary for the Environment, Transport and Works, is a
much more effective deterrent for government servants.

Criminal Records and Prison Sentence
11.
When a person is convicted in court, the following types of records may
be generated:
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a)

A record about the conviction in the court files, which is merely a record
of the court proceedings.

b)

A record is made by the prosecuting department, which will be provided
to the Court in future prosecutions of the same person or company, so as
to let the court have reference when deciding an appropriate sentence.
Normally the police will record the offence for more serious crimes other
than summary offences (such as traffic offences), or, when it is requested
by some other department when that other department considers the
offence is serious enough to warrant such a procedure (such as ICAC
may request the police to record on their behalf etc. of a person convicted
of bribery). If there is an offence recorded by the police in this manner,
then it will be reflected when a person is applying for a ‘Certification of
No Criminal Conviction’, and a person’s future opportunity with respect
to employment or migration may depend on the views of his prospective
employer or the immigration authorities concerned.

12.

For possible convictions under this Bill, namely:
a)

under section 10(2), excavating without an EP,

b)

under section 10(3), contravening the conditions of an EP; and

c)

under section 10Q(1), failing to provide safety precautions or providing
adequate support,

we have no intention of requesting the police to record the offence. Director of
Highways will always make a record of the conviction of the company concerned
so that it can be produced for the Court’s reference when sentencing as in 11(b)
above. Records of 11(a) above are always present whenever court proceedings are
involved.
13.
Prison sentence has been present in the Land (Miscellaneous Provisions)
Ordinance since a very long time ago. Prison sentence in the Bill is only associated
with sections 10(2) and 10Q(1). For 10(2), the prison sentence will never be
enforced against permittees but is to be used against those excavating without a
permit. This is necessary, as we need to prevent individuals from digging
unauthorised on a road as part of the process of maintaining order and protection of
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public property. For 10Q(1), as it is related to safety, we need to have an effective
deterrent and a means to punish the individuals involved, if they can ever be found
through extensive investigations.
14.
The factors of consideration for laying criminal charge in respect of an
offence in excavation of unleased land will be the same as any other crimes,
namely, the sufficiency of the evidence collected and whether it is in the public
interest to prosecute.

Outsourcing the Administration of the Excavation Permit System
15.
The administration of the EP system can be divided into the issuance of
EP’s and enforcement of EP conditions.
16.
For EP’s issued by Highways Departments, there cannot be much
economy gained from outsourcing the activities associated with the issuance by
taking advantage of the difference in salary levels of government and nongovernment staff. The reason being that even if the paper work of EP issuance is
outsourced, a lot of resources are still required in Highways Department to monitor
the activities of the private agent. Besides paper work, the current staff also carries
out a lot of liaison and negotiation with other government departments. This work
cannot possibly be carried out by a private agent as efficiently and authoritatively
as by government.
17.
Highways Department have sought the views of the utility undertakers.
Generally, they do not support outsourcing of the law enforcement part of the EP
system (that is, audit inspection and prosecution), as they have no confidence in the
impartiality of the private agent. We believe that law enforcement is a basic
function of any government that should not be outsourced on a commercial basis.
To do so will bring about the problem of corruption and lack of public credibility.
Not only the decision to prosecute cannot be contracted out, audit inspections and
investigations are particularly unsuitable to be undertaken by private agents. Unlike
any other data collection activities, which may be verified later by third parties,
audit inspections and investigations often involve on the spot judgment and
decision of law enforcement which errors or non-performance of duty cannot be
remedied or subject to surveillance. Separate enactment is also required if
investigative powers are to be provided to the private agent.
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18.
For EP’s issued by Lands Department, the number of EP’s involved is
relatively small, and those EP’s usually involve excavation works on unleased
government lands in remote areas. Their issuance and enforcement have always
been part of the work of the existing staff. There can be no significant advantage
gained from outsourcing.

Past Cases and the Proposed Reporting Mechanism
19.
In the past, before the Bill, there was no system or statutory requirement
whereby contravention of the Land (Miscellaneous Provisions) Ordinance by
government departments or government officers are to be reported to the Secretary
for Works. In fact, there was no incident of government departments or government
officers contravening any provisions of the ordinance as their contractors carried
out all street excavations and EP’s were issued to these government contractors
direct or as part of the works order (i.e. contractors became permit holders, not the
departments).
20.
But this does not mean that government was adopting a laissez faire
attitude towards the performance of government departments or their contractors in
street excavations. Firstly, departments were required to supervise their own
excavation works. Highways Departments had always been monitoring closely the
situation, subject to limitation of resources. All street excavations by government
contractors were subject to the same system of application procedures, coordination
and monitoring by Highways Departments as private utility undertakers. Underperformance by government departments with respect to street excavation were
brought to the attention of Director of Highways, and he had personally written to
the directors of the departments concerned, with copies circulated to Secretary for
Works. Secretary for Works had made use of various opportunities, when meeting
face to face with directors of works departments with poor performance in street
excavations, required them to improve the situation. Relative to the scale and
complexity of street excavations due to shortage of underground space arising from
the ever-increasing population density in recent years, we have seen gradual
improvement of performance of government contractors over the last few years.
21.
In the Land (Miscellaneous Provisions) (Amendment) Bill 2002, section
3 provides for that if a public officer, in the course of carrying out his public duty,
contravenes a provision under the new section 4 of the Bill and the act is not
‘immediately terminated’, the ‘Authority’ can report that to Secretary for the
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Environment, Transport and Works who should inquire into the case, and if the
contravention is continuing or is likely to recur, he/she should ensure the best
practicable steps are taken to stop the contravention or avoid the recurrence, as the
case may be.
22.
We are still in the process of developing the operational details of the
system. Notwithstanding so, as there already exists a comprehensive set of
regulations and guidelines governing the behavior of civil servants, all operational
details of the reporting mechanism will be developed making use of them.
23.
We conceive that within the reporting mechanism there will in principle
be: procedures for SETW to set up investigations, involving himself/herself
personally, or by delegating to officers of appropriate rank; hearing procedures so
that each of both sides can make a representation; procedures for punishing any
officers identified to be personally responsible for the contravention, which will be
based on the existing Civil Services Regulations, Public Services (Disciplinary)
Regulations and Public Services (Administration) Order. If the investigations show
that the officer concerned contravenes some other law on a personal capacity at the
same time, then that other contravention will be passed to the relevant authorities.
SETW will also require the case be made known to all government departments
likely to come across similar situation so as to avoid similar mistakes.
24.
It must be realized that the reporting system can impose quite a severe
penalty on government officers contravening the Ordinance. Under the Bill,
offences likely to be committed by the Permittee of an EP are only punishable by a
fine as the Permittees are often companies or government departments. In the case
of a private company, payment of the fine by the company as the permittee may
settle the case, and whether its staff is punished by the company for that is a matter
for the company to decide. In case of government, paying of fines by departments
is meaningless, and therefore we propose the reporting mechanism. The reporting
mechanism can result in investigations pinpointing the individual officer involved,
and have him punished, albeit not by the court.

Derivation of Economic Costs Relating to Street Excavations
25.
Before we go into detail to explain the derivation, it must be realized that
economic cost associated with street excavations consist of may components,
besides the ‘time charge’ of traffic delays, there are such as lost of business to road
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side shops, lost of amenity, inconvenience, increase of traffic accidents. We
selected here the time charge from traffic delay as a basis for estimating economic
cost but leaving the other components out because there are relatively mature
mathematical models for the calculation of traffic delay. Also, the charging of
economic cost proposed on this basis is considered to be relative fair (i.e. can
differentiate the effect of delay on various types of roads), realistic (i.e. the level of
charges is not beyond the capability of those affected to pay, if they have to pay at
all), and have the necessary deterrent effect. Therefore, the level of the economic
charges proposed in the Bill is notional.
26.
All roads of Hong Kong are classified into 3 categories based on some
EXISTING criteria for the assessment of economic charges, they are:
Category 1 – Strategic Streets – comprises all strategic roads which basically
include all ‘red and pink routes’ as listed in Highways Department’s
Technical Circular No. 5/2001, and as all expressways are either red
or pink routes, they are caught by this category. (e.g. Pok Fu Lam
Road north bound at Pokfield Road, Jockey Club Road at Lung
Sum Avenue, Salisbury Road at Kowloon Park Drive).
Category 2 – Sensitive Streets – includes all traffic sensitive roads, other than
Category 1 above, where any excavation would normally require a
Traffic Impact Assessment or Day Time Ban will be imposed (as
listed in Appendix to Guidance Notes No. RD/GN/021), or where
any closure of a lane will result in major traffic problems. (e.g.:
Castle Peak Road at Tai Po Road, Chatham Road South at Austin
Road, King’s Road at Hing Fat Street).
Category 3 – Remaining Streets – includes all roads other than Categories 1 and 2.
(e.g. Tak Yip Street (Yuen Long), Lockhart Road eastbound at
Stewart Road, Cheung Sha Wan Road at Yen Chow Street).
27.
For each category of road, samples were selected for computer study (as
it is impractical nor necessary to study all roads). A transport modeling package
capable of reporting the total travel time for all vehicles passing through a defined
road section under different network conditions was used in the derivation of
economic cost in money term based upon the ‘value of time’. For each sample
selected, a model run was conducted for the normal road network, and a second run
was carried out with a road network suitably modified to reflect the loss of road
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capacity resulting from the excavation works. By comparing the total travel time
through the road section for the scenarios with and without the excavation works, a
delay value was derived. This delay at each sample was converted to an economic
loss in dollars per day by application of a “value of time” factor ($197.6 /car/ hour)
used in the Comprehensive Transport Study.
28.
It is known that an excavation is causing most delay when it is near a
road junction, or at the midstream in case of a dual bound single lane road, and the
delay is minimal when it is multi-lane road (counted in one direction). Based on
historical figures, it is found that applying a factor of 0.78 to the average of the
samples obtained for multi-lane roads and near junctions of dual bound single lane
roads, and 0.22 for mid-stream of dual bound single lane roads obtained for each
category can take into account all situations.

Environment, Transport and Works Bureau
September 2002

Annex A

OVERSEAS LEGISLATION – STREET EXCAVATIONS
No.

Country

Any legislation controlling
street excavations?

Is it criminal?

Civil servants criminally liable?

1.

Singapore

Yes, the Street Works Act
(Chapter 320A, Section 53,
Regulations 4 and 32).

Yes.

The Act applies to private utilities carrying out works
on public streets. It does not bind the Government or
its officers.

2.

The UK

Yes, section 131 of
Highways Act 1980.

the

Yes.

The Act does not say it binds the Crown. Therefore,
the Crown is not bound by the Act. There is no
provision in the Act stating that civil servants in
discharging their public duties are liable for any
contravention of the Act.

3.

The USA

Yes, sections 11.28.020 and
11.28.130 of the Vancouver
Municipal Code of the
Washington State.

Yes.

The Code does not say it binds the State. According to
section 11.28.020 of the Code, no permit will be
required on a public works contract with the city of
Vancouver. It follows that civil servants carrying out
public works do not need a permit to do so. They
therefore will not commit any offence under the Code.

4.

Australia

Yes, the Roads Act 1993 of
the New South Wales
Consolidated Acts.

No, only civil
liability is
imposed. See
section 102 of the
Act.

No.

Annex A
No.
5.

Country
New
Zealand

Any legislation controlling
street excavations?
Yes, sections 24 and 26 of the
Electricity Act 1992 and
section 357 of the Local
Government Act 1974.

Is it criminal?
Yes.

Civil servants criminally liable?
Section 3 of the Electricity Act 1992 states that the Act
binds the Crown. There is no such provision in the
Local Government Act 1974. According to section 27
of the Interpretation Act 1999, no enactment binds the
Crown unless the enactment expressly provides that the
Crown is bound by the enactment. It therefore seems
that the Government and its officers are not exempted
from the Electricity Act 1992 but are exempted from the
Local Government Act 1974.

The relevant provisions of the above-mentioned legislation are attached hereto as items A1 to A5 respectively.
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OVERSEAS LEGISLATION – EXEMPTION OF CRIMINAL
LIABILITY OF GOVERNMENT AND PUBLIC OFFICERS
Overview of the criminal liability of the Crown
- By Department of Justice
Introduction
1.

This paper has been prepared in response to the request of the Bills
Committee relating to the Land (Miscellaneous Provisions) (Amendment)
Bill 2002.
As requested, it provides “information on overseas
legislation relating to the exemption of criminal liabilities on the
Government or a person doing anything in the course of carrying out his
duties as a public officer in the service of the Government”.

2.

In this paper, we will focus on the respective positions in the following
common law jurisdictions, namely England and Wales, Australia, Canada
and New Zealand, which are leading common law jurisdictions.

3.

Our research into these common law jurisdictions indicates that the
Crown will not be criminally liable for regulatory offences unless there is
a clear indication in the relevant legislation that the legislature intended to
create an offence of which the Crown could be guilty. Where the Crown
is not criminally liable for a statutory offence, certain persons may, if the
relevant conditions are satisfied, benefit from a similar immunity.
Accordingly, we submit that the appropriate way to formulate the current
issue is in terms of the imposition of criminal liability on the
Government, rather than the exemption of the Government from criminal
liability.

4.

We will look at (a) under what circumstances at common law the Crown
will be bound by a statute; (b) who the Crown is (i.e., Does it include
Crown servants, statutory bodies, Crown contractors? (c) under what
circumstances the Crown will be criminally liable for a statutory offence;
and (d) the respective positions (where applicable, with sample legislation)
in various common law jurisdictions.

Crown immunity - common law presumption
5.

There is a common law presumption that the Crown is not bound by a
statute unless expressly named in the statute, or unless a necessary
implication can be drawn from the statute that the Crown was intended to
be bound.1 Such immunity is also referred to as Crown immunity.2

6.

What constitutes “necessary implication”? In Province of Bombay v.
Municipal Corporation of Bombay3, the Privy Council held that the
Crown was bound by necessary implication only “if it can be affirmed
that, at the time when the statute was passed and received the royal
sanction, it was apparent from its terms that its beneficent purpose must
be wholly frustrated (emphasis added) unless the Crown were bound”4.

7.

In Bropho v. State of Western Australia5, the Australian High Court
relaxed the rule as laid down in the Bombay case. The High Court
proposed a purposive approach under which the presumption that the
Crown was not to be bound could be displaced if a contrary intention was
evident from the purpose, policy or subject matter of the statute,
including the circumstances of its enactment.6 Under such an approach,
the presumption may be displaced even if the purpose of the statute
cannot be said to have been “wholly frustrated”.7 However, the more
stringent Bombay rule still represents the law in England and Canada.8

Treatment of the common law presumption in various jurisdictions
8.

The common law presumption has been treated differently in various
jurisdictions.

1

Susan Kneebone, “The Crown’s Presumptive Immunity from Statute: New Light in Australia” [1991] PL 361,
at p. 361.
2
See Halsbury’s Laws of England, Vol. 44(1) (fourth ed. Reissue), at para. 1321.
3
[1947] A.C. 58.
4
ibid., at p. 63.
5
(1990) 171 C.L.R. 1.
6
See Hogg & Monahan, Liability of the Crown (Carswell, 2000, 3rd ed.), at Chap. 11.3(e).
7
See generally discussion in Duncan Berry, “Crown Immunity from Statute: Bropho v. The State of Western
Australia” (1993) Statute Law Review 204, at pp. 206-11 (Part II).
8
See n 6 above, at Chap. 11.3(e).
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(a)

In England and Wales, the common law presumption continues.9

(b)

In Australia, the common law presumption has been reversed in
South Australia10 and the Australian Capital Territory11 but it has
been codified in Queensland12 and Tasmania13. The common law
presumption remains in other Australian jurisdictions.14

(c)

British Columbia15 and Prince Edward Island16 in Canada have
each enacted a provision reversing the common law presumption.
However, the presumption has been statutorily entrenched in other
Canadian jurisdictions, namely federal Canada, Alberta, Manitoba,
Nova Scotia, Newfoundland, Ontario, Saskatchewan, New
Brunswick and Quebec.17

(d)

The common law presumption has been codified in New Zealand18.

Who is the Crown?
9.

The “Crown”, for the purpose of the presumption, includes the Crown’s
ministers and servants (collectively Crown servants) since “it is
necessarily by their agency that the Crown’s immunity is enjoyed”.19

9

ibid., at Chap. 11.4(a).
Section 20(1) of the Acts Interpretation Act 1915 provides: “Subject to subsection (2), an Act passed after 20
June 1990 will, unless the contrary intention appears (either expressly or by implication), be taken to bind the
Crown, but not so as to impose any criminal liability on the Crown.”
11
Section 7 of the Interpretation Act 1967 provides “(1) Each Act binds the Crown to the extent it is capable of
doing so unless it or another Act provides otherwise. … (3) Criminal liability is not imposed on the Crown by
reason only that an Act binds the Crown”.
12
Section 13 of the Acts Interpretation Act 1954 provides: “No Act passed after the commencement of this Act
shall be binding on the Crown or derogate from any prerogative right of the Crown unless express words are
included in the Act for that purpose.”
13
Section 6(6) of the Acts Interpretation Act 1931 provides “No Act shall be binding on the Crown or derogate
from any prerogative right of the Crown unless express words are included therein for that purpose”.
14
See n 6 above, at Chap. 11.4(a).
15
Section 14 of the Interpretation Act provides: “(1) Unless it specifically provides otherwise, an enactment is
binding on the government. (2) Despite subsection (1), an enactment that would bind or affect the government
in the use or development of land, or in the planning, construction, alteration, servicing, maintenance or use of
improvements, as defined in the Assessment Act, does not bind or affect the government.”
16
Section 14(1) of the Interpretation Act provides “Unless an Act otherwise specifically provides, every Act and
every regulation made thereunder, is binding on Her Majesty.”
17
See n 6 above, at Chap. 11.4(a).
18
Section 27 of the Interpretation Act 1999 provides: “No enactment binds the Crown unless the enactment
expressly provides that the Crown is bound by the enactment.”
19
Wade, Administrative Law (Oxford University Press, 2000), at p. 820. See also Halsbury’s Laws of England,
Vol. 44(1) (fourth ed. Reissue), para. 1321.
10
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The test of the availability of Crown immunity to such servants is
whether or not the application of the relevant statute would prejudice the
Crown.20 Immunity may extend to statutory bodies if they are
considered as Crown agents.21 Occasionally, Crown contractors have
been held to be entitled to Crown immunity.22
10.

(a)

Crown servants
In relation to an officer of the Crown, the mere fact that the officer
is acting in the course of employment will not entitle the officer to
Crown immunity.23 He will be entitled to immunity only if it can
also be established that compliance with the statute would
prejudice the Crown.24

(b)

Statutory bodies
At common law, whether or not a statutory body is an agent of the
Crown depends upon the nature and degree of control which the
Crown exercises over the body. A statutory body will be an agent
of the Crown only if it is fairly closely controlled by the executive.
Any substantial measure of independent discretion enjoyed by the
body will negate the claim of the status as an agent of the Crown.
“Control” here means de jure control, not de facto control, i.e., it is
the degree of control that the executive government is legally
entitled to exercise, not the degree of control that is actually
exercised that matters. For example, if the head of a statutory
body is a minister, then it is clear that the executive government is
controlling the body and, therefore, the body is an agent of the
Crown.25

20

See n 6 above, at Chap. 11.15.
ibid., at Chap. 12.1.
22
ibid., at Chap. 11.15(d).
23
ibid., at Chap. 11.15(c).
24
ibid., at Chap. 11.15(c) at p. 318. Hogg & Monahan submit that obedience to superior orders ought not to be
enough to demonstrate the existence of prejudice to the Crown, that a Crown servant ought to share Crown
immunity only if the breach of the relevant statute was an unavoidable necessity in order to pursue an important
Crown purpose, and that the existence of superior orders would have no more than evidentiary value in
establishing the force of the necessity and the importance of the purpose.
25
ibid., at Chap. 12.2(b).
21

Page 4

If a statute stipulates that a statutory body is to be “an agent of the
Crown”, then the body will be an agent of the Crown. Such a
stipulation is usually conclusive. However, if the stipulation is
interpreted as designating an entity as an agent of the Crown for
limited or specific purposes only, then the body may not be treated
as a Crown agent if it is not acting within the scope of its
designation.26
Where a statutory body is a Crown agent, if it is acting within its
statutory purposes, then it will be entitled to the same immunity as
what the Crown itself is entitled to.27
(c)

Crown contractors
There are cases in which it was held
available to persons (e.g. independent
Crown agents. The availability of
persons depends on whether or not
Crown.28

that Crown immunity was
contractors) who were not
Crown immunity to such
there is prejudice to the

Criminal liability of the Crown
11.

Relevant case law indicates that it is possible that the Crown may become
criminally liable. However, even where a statute expressly or by
necessary implication binds the Crown, the Crown will not be criminally
liable unless there is clear indication that the legislature intended to create
an offence of which the Crown could be guilty.29 The decision in
Canadian Broadcasting Corporation v. Attorney General for Ontario

26

ibid., at Chap. 12.3(a).
ibid., at Chap. 11.15(b).
28
ibid., at Chap. 11.15(d). However, Hogg & Monahan are of the view that these cases were wrongly decided
as they think that there was insufficient prejudice to the Crown in the facts of the cases to warrant the grant of
immunity.
29
See generally the discussion on Cain v. Doyle (1946) 72 CLR 409, Canadian Broadcasting Corporation v.
Attorney General for Ontario [1959] S.C.R. 188, Southland Acclimatisation Society v. Anderson [1978] 1
N.Z.L.R. 838 and State Authorities Superannuation Board v. Commissioner of State Taxation for the State of
Western Australia 140 A.L.R. 129 in Hogg & Monahan (see n 6 above, at Chap. 11.14). See also n 7 above, at
pp. 218-21 (Part VI).
27
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[1959] S.C.R. 188 may throw some light upon what does not amount to
such clear indication.
In that case, the Canadian Broadcasting
Corporation was charged with committing an offence under the Lord’s
Day Act and it was held that the Lord’s Day Act did not apply to the
corporation. The fact that certain Crown services were expressly
exempt from the statute’s application did not mean that other such
services were bound by it. It seems that where a statute provides that
some of its punitive provisions do not apply to the Crown, it does not
follow that the Crown will be criminally liable under other punitive
provisions.30
Criminal liability of Crown servants, statutory bodies and other persons
12.

If the Crown personally is not criminally liable, then the relevant Crown
servant, statutory body or person will share such immunity as long as the
corresponding requirements set out in paragraph 10 above are satisfied.31

13.

In South Australia (where the common law presumption has been
statutorily reversed), the above position has been codified. Section 20
of the Acts Interpretation Act 1915 provides:
“(1) Subject to subsection (2), an Act passed after 20 June 1990 will,
unless the contrary intention appears (either expressly or by
implication), be taken to bind the Crown, but not so as to impose
any criminal liability on the Crown. [emphasis added]32
(2)

Where an Act passed after 20 June 1990 amends an Act passed
before that date, the question whether the amendment binds the
Crown will be determined in accordance with principles applicable
to the interpretation of Acts passed before 20 June 1990.

(3)

Where an Act or a provision of an Act (whether passed before or

30

See Halsbury’s Laws of England, Vol. 44(1) (fourth ed. Reissue), at para. 1321 where it is said “It is not
proper to infer, by applying the expressio unius principle, that because certain provisions of an Act are stated not
to bind the Crown, therefore the reminder are intended to do so”.
31
See n 6 above, at Chap. 11.15.
32
Text of legislation in bold typeface appearing in the rest of the paper indicates emphasis added by the author.
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after 20 June 1990) binds the Crown but not so as to impose any
criminal liability on the Crown, the Crown's immunity from
criminal liability extends (unless the contrary intention is
expressed) to an agent of the Crown in respect of an act within
the scope of the agents obligations.
(4)

Where an Act or a provision of an Act (whether passed before or
after 20 June 1990) does not bind the Crown, the Crown's
immunity extends (unless the contrary intention is expressed)
to an agent of the Crown in respect of an act within the scope of
the agent's obligations.

(5)

For the purposes of this section(a)

a reference to the Crown extends not only to the Crown in
right of this State but also (so far as the legislative power of
the State permits) to the Crown in any other capacity;

(b)

a reference to an agent of the Crown extends to an
instrumentality, officer or employee of the Crown or a
contractor or other person who carries out functions on
behalf of the Crown;

(c)

an agent acts within the scope of the agent's obligations if
the act is reasonably required for carrying out of obligations
or functions imposed on, or assigned to, the agent.”

Accordingly, section 20 makes it clear that the fact that an act is taken to
bind the Crown does not mean that criminal liability is to be imposed on
the Crown. It also clarifies the circumstances in which a person benefits
from Crown immunity.
14.

The position in Australian Capital Territory33 (where the common law

33

Section 7 of the Interpretation Act 1967 of Australian Capital Territory provides: “(1) Each Act binds the
Crown to the extent that it is capable of doing so unless it or another Act provides otherwise. … (3) Criminal
liability is not imposed on the Crown by reason only that an Act binds the Crown. (4) Where an Act - (a) does
not bind the Crown; or (b) binds the Crown but not so as to impose criminal liability on the Crown; then, unless
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presumption has also been statutorily reversed) in this aspect is similar to
that in South Australia as set out in paragraph 13 above.
Criminal liability of the Crown in England and Wales
15.

English statutes deal with the criminal liability of the Crown in various
ways.34 Examples of the relevant clauses are set out below.

16.

Relevant provisions of section 167 of the New Roads and Street Works
Act 1991 provide:
“(4) The provisions of Parts III and IV of this Act (street works in
England and Wales and road works in Scotland) bind the Crown.
(5)

Nothing in subsection (4) shall be construed as authorizing the
bringing of proceedings for a criminal offence against a person
acting on behalf of the Crown.”

Accordingly, Crown agents will not be criminally liable. As there is no
provision in the Act clearly imposing criminal liability on the Crown, the
Crown itself will not be criminally liable (please refer to paragraph 11
above).
17.

Relevant provisions of section 63 of the Data Protection Act 1998
provide:
“(1) This Act binds the Crown.
(2)

For the purposes of this Act each government department shall
be treated as a person separate from any other government

it or another Act provides otherwise, the same degree of immunity extends to an agent of the Crown in respect
of an act or omission in that capacity within the scope of his or her authority. (5) In subsection (4) - "agent"
includes an instrumentality, officer or employee of the Crown and a contractor or other person who performs a
function on behalf of the Crown.
34
We did searches in September 2002 on LexisNexis (using “Statutes and Statutory Instruments of England and
Wales” as the source). We used search terms of “crown w/18 offence” and “crown w/18 criminal! liab!”. We
got 300 hits (a hit, in this context, means a section of an enactment) in total. We found only 39 hits which were
related to the issue of Crown’s criminal liability and only a number of such hits appear to impose criminal
liability on persons acting on behalf of the Crown. We are not aware of any statutory provisions which impose
criminal liability on the Crown itself.
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department.
(3)

Where the purposes for which and the manner in which any
personal data are, or are to be, processed are determined by any
person acting on behalf of the Royal Household, the Duchy of
Lancaster or the Duchy of Cornwall, the data controller in respect
of those data for the purposes of this Act shall be (a)

in relation to the Royal Household, the Keeper of the Privy
Purse,

(b)

in relation to the Duchy of Lancaster, such person as the
Chancellor of the Duchy appoints, and

(c)

in relation to the Duchy of Cornwall, such person as the
Duke of Cornwall, or the possessor for the time being of the
Duchy of Cornwall, appoints.

…
(5)

Neither a government department nor a person who is a data
controller by virtue of subsection (3) shall be liable to
prosecution under this Act, but section 55 and paragraph 12 of
Schedule 9 shall apply to a person in the service of the Crown as
they apply to any other person.”

This Act makes it clear that the relevant government department or
certain data controllers would not be liable for criminal prosecution under
the Act. However, it applies certain specific offences to persons in the
service of the Crown. These offences are section 55, which creates the
offence of unlawful obtaining of personal data; and paragraph 12 of
Schedule 9, which creates the offence of obstructing the execution of a
warrant issued under the Schedule. As there is no provision in the Act
clearly imposing criminal liability on the Crown, the Crown itself will not
be criminally liable (please refer to paragraph 11 above).
18.

Relevant provisions of section 73 of the Competition Act 1998 provide:
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“(1) Any provision made by or under this Act binds the Crown except
that -

(2)

(a)

the Crown is not criminally liable as a result of any such
provision;

(b)

the Crown is not liable for any penalty under any such
provision; and

(c)

nothing in this Act affects Her Majesty in her private
capacity.

Subsection (1)(a) does not affect the application of any provision
of this Act in relation to persons in the public service of the
Crown.”

The Crown itself is not criminally liable. This fact, however, does not
affect the application of the Act to persons in the public service of the
Crown. The relevant extracts35 of the parliamentary debate about the
bill seem to support such an interpretation.
19.

Relevant provisions of section 54 of the Food Safety Act 1990 provide:
“(1) Subject to the provisions of this section, the provisions of this Act
and of regulations and orders made under it shall bind the Crown.
(2)

No contravention by the Crown of any provision of this Act or of
any regulations or order made under it shall make the Crown
criminally liable; but the High Court or, in Scotland, the Court of
Session may, on the application of an enforcement authority,
declare unlawful any act or omission of the Crown which
constitutes such a contravention.

35

Extracts of the debate (for 23 June 1998 (morning)) of the Standing Committee G of the House of Commons
about Clause 72 of the Competition Bill, per Mr. Griffiths’ speech.
Page 10

(3)

Notwithstanding anything in subsection (2) above, the
provisions of this Act and of regulations and orders made under it
shall apply to persons in the public service of the Crown as they
apply to other persons.”

The Crown itself is not criminally liable. This fact, however, does not
affect the application of the Act to persons in the public service of the
Crown.
20.

Section 59(5) of the Terrorism Act 2000 provides:
“Nothing in this section imposes criminal liability on any person
acting on behalf of, or holding office under, the Crown.”
Section 119(1) provides:
“The Secretary of State may make regulations providing for any of
sections 15 to 23 and 39 to apply to persons in the public service of the
Crown.”
As sections 15 to 23 and section 39 are offence-creating sections, it seems
that while section 59(5) exempts persons acting on behalf of, or holding
office under, the Crown from criminal liability, section 119(1) gives
power to the Secretary of State to take away such exemption in relation to
certain offences committed by persons who are in the public service of
the Crown. However, as there is no provision in the Act clearly
imposing criminal liability on the Crown, the Crown itself will not be
criminally liable (please refer to paragraph 11 above).

Criminal liability of the Crown in Australia
21.

As mentioned in paragraph 8(b) above, in South Australia, the common
law presumption has been reversed by section 20(1) of the Acts
Interpretation Act 1915. In spite of the reversal, section 20(1) of the
Acts Interpretation Act 1915 expressly states that criminal liability is not
imposed on the Crown by reason of the reversal. Accordingly, the
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Crown will not be criminally liable unless there is clear indication in the
relevant statute that the legislature intended to create an offence of which
the Crown could be guilty. It is worthwhile to note that as mentioned in
paragraph 13 above, it is expressly provided in section 20(3) to section
20(5) that Crown immunity will be available to Crown agents under
certain circumstances.
22.

South Australian statutes deal with the criminal liability of the Crown in
various ways.36 Examples are set out below.
(a)

Relevant provisions of section 4 of the Retirement Villages Act
1987 provide:
“(1) Subject to this section (a)

…

(b)

this Act binds the Crown in right of this State and (so
far as the legislative power of the State permits) the
Crown in any other capacity, but not so as to impose
criminal liability on the Crown.”

The above section makes it clear that even though the Act is
binding on the Crown, it does not have the effect of imposing
criminal liability on the Crown.
(b)

Section 6 of the Environment Protection Act 1993 provides:
“(1) This Act binds the Crown in right of the State and also, so
far as the legislative power of the State extends, in all its
other capacities.

36

We did searches in September 2002 at www.austlii.edu.au (using “South Australian Consolidated Acts” as the
source). We used search terms of “crown w/18 offence” and “crown w/18 criminal* liab*”. We got 63 hits (a
hit, in this context, means a section of an enactment) in total. We found only 23 hits which were related to the
issue of Crown’s criminal liability. None of the provisions we reviewed impose criminal liability on the
Crown itself although a number of the provisions returned by the 23 hits appear to impose criminal liability on
persons acting on behalf of the Crown.
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(2)

No criminal liability attaches to the Crown itself (as
distinct from its agents, instrumentalities, officers and
employees) under this Act.”

It seems that the Crown itself is exempt from criminal liability
while Crown agents could be criminally liable.
(c)

Section 5 of the Electricity Act 1996 provides:
“(1) This Act binds the Crown.
(2) Nothing in this Act renders the Crown in any of its
capacities liable to be prosecuted for an offence.
(3) For the purposes of this section, a reference to the Crown
extends "(a)" not only to the Crown in right of this State but also (so
far as the legislative power of the State permits) to the
Crown in any other capacity; and
"(b)"to an instrumentality of the Crown, and to an officer
or employee of the Crown and any contractor or
other person who carries out functions on behalf of
the Crown.”
The above section makes it clear that even though the Act is
binding on the Crown, it does not have the effect of imposing
criminal liability on the Crown or on any person acting on behalf
of the Crown.

23.

In Queensland, as mentioned in paragraph 8(b) above, section 13 of the
Acts Interpretation Act 1954 has reinforced the common law presumption.
Under common law, the Crown will not be criminally liable unless there
is clear indication in the relevant statute that the legislature intended to
create an offence of which the Crown could be guilty.
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24.

Queensland’s statutes deal with the criminal liability of the Crown in
various ways. Examples are set out below.
(a)

Section 6 of the Biological Control Act 1987 provides:
“(1) This Act binds the Crown not only in right of Queensland
but also, so far as the legislative power of Parliament permits,
the Crown in all its other capacities.
(2)

Nothing in this Act renders the Crown in right of
Queensland or in any other capacity liable to be prosecuted
for an offence.”

The above section makes it clear that even though the Act is
binding on the Crown, it does not have the effect of imposing
criminal liability on the Crown.
(b)

Section 69 of the Water Resources Act 1989 provides:
“(1) This division binds the Crown.
(2)

Nothing in this division renders the Crown liable to be
prosecuted for an offence.

(3)

However, subsection (2) does not prevent an officer,
employee or agent of the Crown from being prosecuted
for an offence.”

The above section makes it clear that even though part of the Act is
binding on the Crown, it does not have the effect of imposing
criminal liability on the Crown. Crown agents, however, could be
criminally liable.
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Criminal liability of the Crown in Canada
25.

As mentioned in paragraph 8(c) above, section 14(1) of the Interpretation
Act has reversed the common law presumption in British Columbia.
However, the Interpretation Act is silent on whether or not criminal
liability is imposed on the Crown. Accordingly, applying the common
law principle concerning the criminal liability of the Crown,
notwithstanding the reversal of the presumption, the position in British
Columbia seems to be that the Crown will not be criminally liable unless
there is clear indication in the relevant statute that the legislature intended
to create an offence of which the Crown could be guilty.

26.

We are not aware of any statutory provisions in British Columbia which
expressly deal with the criminal liability of the Crown.37

27.

In relation to federal Canada, section 17 of the Interpretation Act of
Canada provides:
“No enactment is binding on Her Majesty or affects Her Majesty or
Her Majesty's rights or prerogatives in any manner, except as mentioned
or referred to in the enactment.”
As the effect of section 17 of the Interpretation Act of Canada is to
entrench the common law presumption, the position in federal Canada in
relation to the criminal liability of the Crown is that the Crown will not
be criminally liable unless there is clear indication in the relevant statute
that the legislature intended to create an offence of which the Crown
could be guilty.

28.

We are not aware of any federal statutory provisions which expressly deal
with the criminal liability of the Crown.38

37

We did searches on 1st, 2nd and 8th August 2002 at www.qp.gov.bc.ca (The Revised Statutes and Consolidated
Regulations of British Columbia). We used keywords such as “offence”, “criminal liability” and “government”.
The search function at the site returned the whole act (therefore there were numerous hits) instead of the
relevant section. We sampled the acts and did not find any provisions which expressly dealt with the criminal
liability of the Crown.
38
We did searches on 1st, 2nd and 8th August 2002 at www.canlii.org (Canadian Legal Information Institute) and
LexisNexis (using Canada Federal Legislation as the source). We used keywords such as “offence”, “criminal
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Criminal liability of the Crown in New Zealand
29.

As mentioned in paragraph 8(d) above, the common law presumption has
been codified in section 27 of the Interpretation Act 1999. The position
in New Zealand in relation to the criminal liability of the Crown is that
the Crown will not be criminally liable unless there is clear indication in
the relevant statute that the legislature intended to create an offence of
which the Crown could be guilty.39

30.

We are not aware of any statutory provisions in New Zealand which
expressly deal with the criminal liability of the Crown.40

Summary
31.

In most of the jurisdictions which we have researched into, the Crown is
not bound by a statute unless the statute expressly states that the Crown is
bound by it or unless the Crown is bound by the statute by necessary
implication. In some jurisdictions (e.g., British Columbia and South
Australia), the common law presumption has been reversed such that a
statute is binding on the Crown unless it provides otherwise.

32.

If a statute does not bind the Crown, the Crown will not be criminally
liable for offences created by it. However, even if a statute expressly or
by necessary implication binds the Crown, the Crown will not be
criminally liable unless there is clear indication that the legislature
intended to create an offence of which the Crown could be guilty. The
fact that the common law presumption as set out in paragraph 5 above has
been reversed in some jurisdictions (e.g., British Columbia and South
Australia) does not seem to have changed this position. In South
Australia and Australian Capital Territory (where the common law
presumption has been reversed), the relevant statutory provision which

liability” and “majesty”. We did not find any provisions which expressly dealt with the criminal liability of the
Crown.
39
Southland Acclimatisation Society v. Anderson [1978] 1 N.Z.L.R. 838 (see n 29 above) is a decision of the
Supreme Court of New Zealand.
40
We have not found any website at which useful searches for New Zealand’s legislation can be conducted.
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reverses the common law presumption expressly provides that criminal
liability is not imposed on the Crown by reason only of such a reversal.
33.

We have sampled statutory provisions enacted in various jurisdictions.
A small number of them are related to the issue of the criminal liability of
the Crown and among such provisions, those which appear to impose
criminal liability on persons acting (in various capacities) on behalf of the
Crown amount to a very small percentage of the total number of
provisions reviewed.41 We have not found any provisions which impose
criminal liability on the Crown itself.

Department of Justice
10 September 2002
[#56494v1]

41

See n 34 and n 36 above.
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