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Bill 2001 – 19.9.02
Re: The Age of Criminal Responsibility
1.

Introduction

1.1

I support the proposal to raise the age of criminal responsibility from the age
of 7.

1.2

I support the principle that children under the age of 14 should be presumed
incapable of committing a crime.

1.3

In the event that the minimum age of criminal responsibility remains below
14, I support the retention of the doli incapax presumption, the burden of
proof remaining with the prosecution to the standard beyond reasonable doubt.

1.4

However, I consider that the appropriate age of criminal responsibility should
be set at 14, not 10 as proposed by the Administration, so as to exclude
children aged 10 to 13.

2.

Who is a child

2.1

A “child” – defined as under 18.
See: UN Convention on the Rights of the Child

2.2

HK age of majority - 18
See: The Age of Majority (Related Provisions) Ordinance, Cap. 410

2.3

Compulsory school age – 6 to 15:
nb a child does not commence secondary education until the age of 12
at the earliest.

2.4

Special procedure for child witnesses – under 14
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evidence in chief by video recording; evidence in court by video link

2.5

See: Criminal Procedure Ordinance, Cap. 221
Unsworn evidence of a child witness – under 14
For the purposes of giving evidence in court, a “child” is defined as a
person under 14 and such evidence shall be given unsworn.
See: Section 4, Evidence Ordinance, Cap. 8, amended in 1995
[Appendix 1]

2.6

Comment:

2.6.1 The legislature as recently as 1995 presumed conclusively that a child witness
under 14 is incapable of understanding the importance of telling the truth with
the consequence of perjury.
2.6.2 The 1995 amendment to the Evidence Ordinance abolished the former
practice of the court determining the maturity of child witnesses on a case by
case basis, before requiring them to take the oath.
2.6.3 It is submitted that the former practice was recognised to be unreliable and to
produce inconsistent results; and that the solution, (ie presuming in all cases
that child witnesses under 14 were insufficiently mature to take the oath and
bear the consequences of perjury), was a realistic one.
2.6.4 However, contrary to that approach, in amending comparable legislation as to
the age of criminal responsibility, the Administration now proposes
nevertheless to adopt a lower age limit of 10 and to retain the unreliable and
inconsistent practice of determining maturity, on a case by case basis, so as to
render “delinquent” children aged between 10 and 13 criminally liable for
their action.

3.

Comment on the Legislative Council Brief

3.1

The Administration overlooks the fact that most, if not all, of its arguments in
favour of raising the criminal age of responsibility to the age of 10, apply to
raising the age limit to 14, namely:
-

public opinion (para. 4, Brief)
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-

youth (para. 5, Brief)

-

undesirable exposure to the criminal justice system: traumatic,
stigmatic, unfair and not in the interests of the child (para. 6, Brief)
prosecution policy (tending to keep children out of court) implicitly
recognising inappropriateness of the criminal justice system for
children (para. 7, Brief)

-

arrest statistics for children remaining consistently low (para. 8, Brief)

-

overseas experience showing that HK’s minimum age is at “the lowest
end” (para. 9, Brief).

Public Opinion
3.2

The Administration’s Brief fails to mention the results of a telephone survey
carried by the Law Reform Commission whereby more than half of the
persons surveyed preferred a minimum age of 14 or above: the preferred
average minimum age of criminal responsibility was 14.4 years (see:
Appendix 2 - extract from LRC Report).
Youth

3.3

The Administration’s proposals will continue to permit prosecutions of
primary school children.
The Criminal Justice System

3.4

If the professed objective when dealing with children aged 10 to 13, is
rehabilitation, what additional benefit is there in stigmatising by a criminal
conviction a child considered too young to give evidence on oath in court?
Prosecution Policy

3.5

The Administration does not appear to have considered the very low number
of “successful” convictions of children aged 10 to 13. Given the postconviction objective of rehabilitation, public funds wasted in police
investigations and abortive prosecutions would be better spent on preventive
and rehabilitative measures for HK’s primary school children, identifying and
coping with children at risk, without the need to invoke the criminal justice
system.
Arrest Statistics
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3.6

The Administration, in excluding the 10 to 13 year olds from the amendment,
purports to
“take a cautious approach in reforming the minimum age in view of the
perceived increase in youth crime recently” (italics supplied),

but the statistics for persons arrested relied upon by the Administration do not
support an actual increase in youth crime in the 10 to 13 year age group. (See:
Annex B to the Legco Brief)

Age 10

Age 11

Age 12

Age 13

1993

198

358

664

1,368

Total Persons
Arrested (Aged
10 – 13)
2,588

2000

148

277

588

1,338

2,351

“Overseas Experience”
3.7

The Administration need not look “overseas” for comparables – it has
ignored the age adopted by the People’s Republic of China - 14.

3.8

The Administration also has ignored the age adopted in other jurisdictions
with comparable ethnic and social backgrounds, such as HK’s immediate
neighbours:
Taiwan – 14
Macau – 16
Japan – 16

4.

The Need for Reform and to an Appropriate Age Level

4.1

The UN Convention on the Rights of the Child has, since October 1996,
repeatedly called for review of legislation in relation to the age of criminal
responsibility (see: Legco Brief, Annex D)

4.2

It has taken HK 6 years, so far, to respond to a growing world-recognition
that children have rights and need protection.

4.3

The “half-way measure” of reform to the age of 10 is “too little, too late”.
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4.4

Moreover, the “half-way measure” is inconsistent with existing,
recently-amended, comparable legislation, such as that adopted in respect of
child witnesses.
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5.

Conclusion

5.1

The proposal to increase the minimum age of criminal responsibility is long
overdue and should be supported.

5.2

The proposed amendment to the age of 10, thereby advocating the retention
of criminal responsibility for a primary school child is “too little too late”,.

5.3

The appropriate watershed for maturity should be after that child has
embarked on a secondary education ie after the age of 13.

5.4

For all the reasons outlined for increasing the relevant age limit, and in
conformity with the legislative approach adopted for child witnesses in the
Criminal Procedure Ordinance, the appropriate age for criminal responsibility
should be “under 14”.
Dated this 3rd day of September 2002

Corinne Remedios
Barrister-at-law
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