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2. Interpretation

(1) In this Ordinance, unless the context otherwise requires-—

“assisting officer” {#¥A' A Q) means a member of the Customs and Excise
Service or a police officer called on to assist an authorized officer under
section 5(2);

“authorized officer™ (¥IZHEAF} means any person zuthorized by a warrant
issued under section 5;

“child” (523) means a person under the age of 16;

“child pornography” (SAE &A% &) means—

(a) a photograph, film, computer-generated image or other visuai '

depiction that i§ a pornographic depiction of a person who is or

-3 child, whether it is made or generated by
clectronic or any other means, whether or not it is a depiction of
a real person and whether or not it has been modified; or

(b) anything that incorporates a photograph, film, image or

depicticn referred to in paragraph (a),
and includes data stored in a form that is capable of conversion inte a
photograph, film, image or depictien referred to in paragraph (a) and
anything containing such data;
“distribute” (% %) includes making any message or data available through any
means of electronic transmission;
“flm™ (R F) means—

() a cinematograph film and includes any sound-track associated
with such film;

(&) a videotape or laserdisc and includes any sound-track associated
with such videotape or laserdisc;

(c} a still film and includes any sound-track associated with such
fiim;

(d) any other record of visua! moving images that is capable of
being used for the subsequent screening of those images and
includes any sound-track associated with such record;

(¢) any combination cf the films referred to in paragraphs {a}, (5),
(¢) and (d); or

(/) an excerpt or part of a film referred to in paragraph (a), (8), (¢).
(d) or{e)

“photograph™ (™A includes the negative as well as the positive version of a
photograph;

“pornegraphic depiction” { & 1§{l#) means—
‘ {a) a visual depiction[thet-depiets-aperson-who-is-orappears to-be—
£ ici )

(5) avisual depiction that depicts, in a sexual manner or context, the
genitals or anal region of a person or the breast of a female
person,

but, for the avoidance of doubt, a depiction for a genuine family purpose
does not, merely because it depicts any part of the body referred to in
paragraph (b), fall within that paragraph;

“still film” (& W% }7) means a slide, or a series of skides, including single frames

of a film, of visual non-moving images that is or are capable of being used
for the subsequent screening of those images,

Vi
I is depicted as being

4F:£ a person who is engaged in

or is depicted as being engagec in axplicit

sexual conduct; or



PREVENTION OF CHILD
PORNOGRAPHY BILL

CSAs to be moved by
. the Secretary for Security
As at 15 February 2003

foggu?

=

(2) For the purposes of this Ordinance, 2 person publishes any child
pornography if he, whether or not for any form of reward—
(1) distributes, circulates, sells, hires, gives or lends the <hild
pornography to another person; or
(&) shows, plays or projects the chiid pornography te or for another
person. .
. (3) Any child pornography that is displayed in or so as to be visible
Tom—
(@) any public street or pier, or public garden; or
(6) any place to which the public have or are permitted to have
- access (whether on payment or otherwise),
shall for the purposes of this Ordinance be regarded as child pornography
publicly displayed.

4. Delences

(I) It is a defence to a charge under section 3 for the defendant to
establish that—

(a) the depiction that is alleged to constitute child pornography has
artistic merit;

(b} the defendant committed the act that is the subject of the charge
for a genuine educational, scientific or medical purpose;

(¢) the act that is the subject of the charge otherwise served the
public good and did not extend beyond what served the public
good; or

(d) if the defendant is charged with having in his possession child
pornegraphy, the possession—

(i) is for a genuine educational, scientific or medical purpose;
or
(it) otherwise served the public good and did not extend beyond
" what served the public good.

(2) It is 2 defence to a charge under section 3 for the defendant to
establish that he had not himself seen the child pornography and did not
know, nor did he have any reasonable cause to suspect, it to he child
pornography.

that he had not asked for any child
ession he endeavoured to destroy it

section 3(3) fo he defendant to establis
pornography and after it came into his pos
awvithia.a ble-tirm

e

A (3) It is a defence to a charge under

section 3{3} for the defendant to establish

that -~
[EH

3-H

he had net asked for anay
child pernmegraphy and he
¢ould not have prevented
himself from coming inte
possassion of the child
pernography by taking ady

- Bl o e
=dems3l]l sueh staps as may be
teasonable and practicasle in

the circumstances of the casze

for this purpose: ar

he had not asked for any
child pornography and, within
a reasonable :ime after it
came Inte his possession, he
tock &iHl—sessemadlie—and
praetieshleseeprall such
steps as may be rsasonable

and practicable in the

clrocumstances of tha cass to
destroy it.
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f 4) them—pfejudi“ to-5uB {2)it-is a deféence 10 2 charge under

* section 3} for the defendant to establish that the thing that is alleged to
constitute child pernography is. or was at the time the offence is alleged to
have been committed, classified as a Class [ or 2 Class [l article under the
Control of Obscene and Indecent Articles Ordinaqce (Cap. 390).

_/L\, establish that— L
{e) the defendunt believed on redsonable grounds that the person

pornographically depicted in lhe child pornography was not a
child at the time of the depiction and the person was not
depicted as a child:

(b) the defendant took all reasonable steps to ascertain the age of
the person; and

{¢) in so far as the defendant was ablc to influence in any way how
the person was depicted, the difendant took all reasonable steps

t that 'h“ ot-depicted-as-a-child
P as-a-ohHo-

W

A {3)

It is a defencs te a charge under

section 3({3) for the defendant to establish

that =
i i PP .
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+i—he believed on rsascnable grounds that the
person poraagraphically depigted im the child
pornography was not a cpild when the persen was
eriginally depicted and that the person was nct
depicted as a child.

16} It is a defence to a charge under

Section 3 {sthar than subsectiom (3) of iz}

for the defendant to establisn thar -
(8) he took ali—=essemablie—amd
Practiaabre-stepsall such

Sters as maVy be raasonable

and pracsicable in the

cizcumstances of the case to

aseertain the age of the
person poznegraphically
depicted in the child
pernegraphy when the person
was originally depicted;
(3} in 30 far as the defendant

was able to influence in any
#ay how the person was
depicted, he took ail

Bl o reahl
B

stepsall such steps as may be

reasonable and pracrticable in

the circumstances of the case

To ensure that the person was
not depicted as a child; and

{€) he believed on reascnable
greunds that the person was
net a child when the persen
waz originally depicted and
that the pecson was not
depicted as a child,
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(7] Unlass subsection (8) applies, a

defendant is to esvablish any fact that needz
to be established for the purpess of a

<efence under this section on a balance of

probanilities.

(8) A defendant charged with an
offence undesr section 3{3] is to be taken to

have established any fact that neeas to ba

astablished for the purpcse of a defence

under gubsection (2}, (3] er (5} if -

tal

(o)

sufficient evidence is
adduced to raise an issue
with respect te the Zfact; and
the comtrary is not proved by
the prosecution beyond
reagsenable cdoubt.
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5. Entry, search and seizure under warrant

(1} If, on an application made by 2a police officer or member of the
Customs and Excise Service by laying an information on oath, a magistrate is
satisfied that there are reasonable grounds for suspecting that there is in or on
any premises, place, vessel, aircralt or vehicle—

{a) any thing in respect of which an offence under section 3 has been
or is being or is about to be comumitted; or

{(b) any thing thatis, or contains, evidence of the commission of any
such offence,

he may issue a warrani authorizing any person being 2 police officer or
member of the Customs and Excise Service 1o enter or board such premises,
place, vessel, aircraft or vehicle, and search for, seize, remove and detain any
such thing.

(2) An authorized officer may—

(a) iF he is a police officer, call on any member of the Customs and
Excise Service; or

(&) if he is a member of the Customs and Excise Service, call on any
police officer,

to assist him in the exercise of the powers conferred by this section.

(3) An authorized officer or an assisting officer may, at any time of the
day or night—

(@) enter and search any premises or place named in the warrant; or

() stop, board and search any vessel, aircraft or vehicle named in
the warrant. :

(4) An authorized officer or an assisting officer may seize, remove and
detain—

(a) any thing in respect of which he suspects on reasenable grounds
that an offence under section 3 has been or is being or 15 about
to be committed; and

{6) any thing that he suspects on reasonable grounds to be, or to
contain, evidence of the commuission of such an offence.

(5) In this section—

“aircraft” (J&##) does not include 2 military aircraft;
“yessel” (Hi#%) does not include a ship of war or 2 ship having the status of a

ship of war.
>

L

) does not iﬁclua—e a
milicary vehicle; .

ryehicla®
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11. Procedure in relation to forfeiture

(1) Subject to subsections (3) and {4), before making an order for
focfeiture of any thing under section 10, the magistrate shall issue a summons
to—

(a) the occupier of any premises or any place or, in the case of 2
stall, the owner or the occupier of the stall, in or from which the
L thing was seized; ™
(b) the owner of the thing seized,
to appear on a day specified in the summons to show cause why the thing
should not be forfeited.

(2) lo addition to any person mentioned in subsection (1}, any other
person being the producer or manufacturer of any thing seized or a person into
whose hands any such thing may have passed before seizure, or 2 person who
has an interest in any thing seized, may appear before the magistrate on the
day specificd in the summoens to show cause why the thing should not be
forfeited.

(3) If the magistrate is satisfied that any person mentioned in subsection
(13 cannot for any reason be found or ascertained, he may dispense with the
issue of a summeons to that person.

(4y 1f any summeons issued under subsection (1) has not for any reason
been served and the magistrate is satisfied that all reasonable effarts were made
to serve the summons on the person named in the summons, he may make an
order for lorfeiture under section 10 notwithstanding that the summons was
not served and that the person named in the summons has not been given an
opportunity to show cause why the thing should not be forfeited.

(5) An order for forfeiture of any thing shall, unless the magistrate
considers that there are special reasons for directing otherwise, apply to the
whole of the thing.

and’
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&S 138A. Use, procurement or offer of persons

under i8 for making pornography or
for live pornographic performances

(1) Any person who uscs, procures or offers anolh»cr person who is
under the age of {8 for making pornography, or for a live pornographic
performance, in which that other person is or is lo be porqogl:npillcally
depicted, commits an offence and is liable on conviction on indictment-—

{a) if the offence is commitled in relation to a person under the
age of 16, to a fine of $3,000,000 and to imprisonment for
10 years;

(&) if the offence is committed in relation to a person of the age
of [6 or above but under [8, to a fine of $1,000,000 and to
imprisonment lor 5 years.

(2) Ttis a defence to a charge of using or procuring a person of the
age of I6 or above but under 18 for making pornography for the
defendant to establish that—

(@) at the time of the alleged offence, the person
pornographically depicted for making pornography
consented to being so depicted; and

(h) the pornography so made is solely for the personal use of
the deferdant and the person depicted.

(3) Tis a defence to 4 charge of using or procuring a person of the
age of 16 or above but under 18 f{or a live pornographic performance for
the defendant to establish that—

(@) at the time of the alleged offence, the person
pornographically depicted for the performance consented to
being so depicted; and

(b) the audience of the performance consisted of the defendant

only,
{A) Eor thoe-y

ol this-socticiio-donict sarsarrinhicalli
. Lk J P (-3l e
[I_]') () in relation to a person undbr the age of 16, means—
e (i) to visually depict thdt person as being cngaged, or
appearing to be engaged, in explicit sexual conduct; or
(i} to visually depict, in p sexual manner or context, the
genitals or anal region of that person or, in the case of
a female person, her breast,

but, for the avoidance of doubt, a depiction for a genuine
family purpase does not, merely because it depicts any part
of the body referred 1o in ubparagraph (ii), fall within that
subparagraph;
(6) in refation to a person of {he age of 6 or above but under
18, means—
(i} to visuully depict thal person as being cngaged, or
.. appearing to be engaged, in explicit sexual conduct; or
(1) to visually depict that person, lor sexual purposes,
where the dominant | [cuture of Lhe depiction is the
Eenitals or anal region of that person or. in the case of

ate ala o bhor Henaot
t e -

i} [4) For the purposes of this section,
to depict a person pornographically means -
ta) to wisually depict the person
who is engaged in or is
depicted as being angaged in
axplicit sexual conduez; or
() to wisually depict, in a
sexual manner or context, the
genitals or anal region of
the persen or, in the case of
a fepale person, her breast,
but, for the avoidance af doubt, a depiction
for a genuine family purpose does not,
merely because it depicts any part of the
body referred to in paragzaph (b], fall
within that paragragh.
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(5} In this section—

“live pornographic performance” (X A B8 #iR) includes any play, show,
exhibition, act, entertainment, presentation, display or other
performance of any kind in which a person is pornographically

depicted,

“pornography” (&H#&) means—

(a}

l

&)

a photograph, film, computer-generated image or other
visual depiction that depicts a person pornographically,
whether it is made or generated by electronic or any other

meangywhetherorpoti-ia-dep of-a—teal-persen and
whether or not it has been modified; or

anything that incorporates a photograph, film, image or
depiction referred to in paragraph (a),

and includes data stored in a form that is capable of conversion into
a photograph, film, image or depiction referred to in paragraph (a)
and anything containing such data.




