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Prevention of Child Pornography Bill
The Judgement of R v. Land
The Chairman requested the Administration to provide a copy of
the judgement of R v. Land at the 6th Bills Committee meeting on 17 October
2002 (that UK case was referred to in paragraph 13 of the paper on
“Knowingly”). A copy of the judgement is at Annex.
2.
In R v. Land, the defendant and his partner ran a mail order
business dealing in the supply of obscene video tapes. The police raided their
business addresses and found a large quantity of pornographic material,
including video tapes depicting young males engaged in various forms of
indecent sexual activity. The defendant was charged with and convicted of
possession of indecent photographs of a child contrary to s.1(1)(c) of the
Protection of Children Act 1978. The defendant challenged his conviction on
the grounds, among others (a) that the jury was not directed that the prosecution had to prove that
the defendant knew that the persons depicted were children; and
(b) that there was no direct evidence as to the age or identity of the
youths depicted.
3.

The Court of Appeal dismissed the appeal. The Court said ".. The object is to protect children from exploitation and
degradation. Potential damage to the child occurs when he or she
is posed or pictured indecently, and whenever such an event occurs
the child is being exploited. It is the demand for such material
which leads to the exploitation of children and the purposes of the
[Protection of Children Act and s.160 of the Criminal Justice Act
1988] is to reduce, indeed as far as possible to eliminate, trade in or
possession of it. At the same time statutory defences provide a
framework protecting from conviction those whose possession of
such material is not prurient."

4.
The Court of Appeal said in relation to the fear of innocent people
being caught for possession of indecent photographs of children as follows "The anxiety expressed by [the defence counsel] for the individual
who does not know that the material depicts someone who is in
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fact a child is misplaced. Ignoring members of the child's own
family, who will know his or her age, it will be rare in the extreme
for a complete stranger to be in possession of indecent photographs
of someone who although appearing to be mature could
nevertheless be proved by the prosecution to be a child. A glance
will quickly show whether the material is or may be depicting
someone who is under 16 and if it is or may be then prosecution
will be avoided by destroying or having nothing further to do with
it."
5.
Incidentally, it should be noted that while the defence in clause 4(2)
of our bill is similar to that under s.1(4)(b) of the UK Protection of Children Act
(see p.68 part H of the judgement in R v. Land). Clause 4(2) of our bill is in
fact more liberal (a)

Under clause 4(2) of our Bill, a person will have a defence if he
had not himself seen the material and did not know, nor did he
have any reasonable cause to suspect, it to be child pornography.

(b)

Under s.1(4)(b) of the UK Act, a person will have a defence if he
had not himself seen the material and did not know, nor had any
reasonable cause to suspect, it to be indecent.

(c)

If a person has reasonable cause to suspect the material is
pornographic, does not have reasonable cause to suspect that it
involves a child, then he has NO defence under the UK Act (see
p.70 part G of the judgement in R v. Land), but has a defence
under clause 4(2) of the HK Bill.

6.
On the need to prove the age of persons depicted, the Court of
Appeal referred to the obvious difficulty of making any positive identification
of an unknown person depicted in a photograph, hence his or her age. The
Court therefore took the view that the question whether a person depicted was a
child is one of fact based on inference without any need for formal proof.
7.
R v. Land, hence, supports the proposal that the offence of
possession of child pornography need not include an express mental element.
Bearing in mind the compelling interest of protecting children, the risk of harm
posed by child pornography, hence the need to "dry up" the market for child
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pornography, the statutory defences available, the approach taken in the Bill has
struck the right balance between combatting child pornography and protecting
the innocent.
8.
It should be emphasized that, under the Bill, the prosecution still
has a heavy burden of proof to discharge before a person can be convicted.
Applying Lord Clyde's judgement in R v. Lambert (at paragraphs 157 and 158
of the judgement) to the context of child pornography: If the jury are satisfied
beyond reasonable doubt that the accused possessed the impugned material in
question but are not satisfied beyond reasonable doubt that he knew that it was
child pornography (or suspected or had reason to suspect that it was) then they
should acquit him. They can only convict if they are satisfied beyond
reasonable doubt that the prosecution has proved possession of the child
pornography and, if the issue of the accused's knowledge that it was child
pornography is raised, that the defence is without foundation. An innocent
person should have no difficulty adducing evidence to raise a reasonable doubt
as to whether he knew he possessed child pornography. He need not even
prove on a balance of probabilities (i.e. that it is more likely than not that he did
not know). The jury cannot convict even if the Prosecution proves that the
accused more likely than not knew he possessed child pornography. They
should acquit the accused unless they are satisfied that there is no reasonable
doubt that the accused knew.
9.
Paragraph 23 to 27 of the Administration's earlier paper on the
subject of "Overseas legislation on "possession of child pornography"" surveys
legislation and cases in other jurisdictions on the question of mental element.
The issue of whether possession of a pornographic visual depiction of a person
who appears to be a child should be an offence was argued in depth in the US
Supreme Court decision of Ashcroft, Attorney General, et al v. Free Speech
Coalition and the decision of the Supreme Court of Canada in R v. Sharpe.
These cases and the overseas legislation and cases on the issue are discussed in
the Administration's earlier paper on "The judgement relating to child
pornography by the Supreme Court of the United States on 16 April 2002 and
its implications on the Prevention of Child Pornography Bill".
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