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(Attn : Mr Johann Wong, Principal Assistant Secretary)

Dear Mr Wong,
United Nations (Anti-Terrorism Measures) Bill

With reference to your repl y dated 16 May 2002, I write to
seek further clarifications of the following :
Long title
The two papers submitted b y the Administration for the joint meeting of
the LegCo Panels on Securit y and Administration of Justice and Legal
Services describe the existing measures to combat terrorism and terrorist
financing giving effect to United Nations Securit y Council Resolution
(UNSCR) 1267 and 1333.
Please confirm that there are existing
measures that implements UNSCR 1373.
Clause 2

Interpretation

"funds", "property"
The term "funds" is defined in the United Kingdom Terrorism (United
Nations Measures) Order 2001 (as amended by The Al-Qa'ida and Taliban
(United Nations Measures) Order 2002) to "mean financial assets,
economic benefits and economic resources of an y kind, including (but not
related to) ...". The Bill ignores the first part of this definition and
adopts onl y the remaining part. In setting out a separate definition for
"propert y" in the Bill, "financial assets" and "economic resources" are,

according to your interpretation, propert y which cannot be described as
"funds", such as real propert y.
Since the Bill proposes different
mechanisms for freezing of funds and propert y, please clarify the
distinction between "funds" and "propert y".
Why does the
Administration prefer the question of scope to be decided by the court?
"terrorist act"
In asking why the test in paragraph (a)(i)(E) and (F) is different from the
test for other actions, m y focus is on the distinction between "an action
that is designed" and the results of an action. Would an action that
seriousl y interferes with or disrupts an electronic s ystem, or an essential
service, facilit y or system but not so designed be excluded b y the
definition? And would an action so designed but does not result in the
interference or disruption be caught by the definition?
The Administration have commented, at the Bills Committee meeting as
well as in your paper no. CB(2)2125/01-02(04), that unlawful act will not
be caught b y the Bill unless all three criteria are met.
Would the
Administration consider adding a clause similar to section 83.01(1.1) of
the Canadian Anti-terrorism Act (see attached) to provide that the
expression of a political, religious or ideological cause does not come
within the definition of "terrorist act" unless it constitutes the use or
threat of action that satisfies the criteria in that definition?
"terrorist associate"
It is not clear from the Bill whether a person designated by the Committee
of the United Nations Securit y Council is a terrorist associate by virtue of
the definition of the term. Please clarify whether the Chief Executive
needs to specify those persons under Clause 4.
Wh y does the
Administration regard those persons as "terrorist associates" instead of
"terrorists"?
Clause 3
Clause 14

Application of certain provisions outside HKSAR
Offences

Clause 14(11) provides that summary proceedings may be commenced at
an y time not later than 12 months from the date on which the person
charged first enters the HKSAR after committing the offence. It is
stated in your repl y that the definition of "person" in Cap. 1 applies.
Please explain how the provision would be enforced on a body outside
HKSAR but incorporated or constituted under the law of the HKSAR. It
is stated in your reply to Clause 14 that the concept of entry into the
HKSAR does not appl y to a body corporate.
Clause 4

Specification of persons and property as terrorists, terrorist
associates or terrorist property

Please specify the factors that the Chief Executive would take into
consideration before making a specification under Clause 4.
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Please explain why a longer time would be required for completion of the
legislative process if the notices are made subsidiary legislation. Under
section 28 of the Interpretation and General Clauses Ordinance (Cap. 1),
subsidiary legislation may come into operation on the day on which it is
published in the Gazette.
The Administration has indicated that the presumption in Clause 4(5)
does not appl y if there is an appeal pursuant to Clause 16. Please
clarify under which provision would the presumption cease to appl y.
Clause 16(3)(a) onl y prohibits the presumption from being applicable to
the proceedings. Does the Administration regard an application to the
court as evidence to the contrary under Clause 4(5)?
Please consider clarifying the intent that the notice in the Gazette under
Clause 4(6) is subsidiary legislation by either (a) redrafting the phrase
"b y notice in the Gazette" in Clause 4(6), or (b) including it in the
avoidance of doubt provision in Clause 4(4).
Please consider amending Clause 4(8) to reflect the policy intent that the
Clause would operate onl y when new evidence is available or where there
is material change in the circumstance since the application.
Clause 5

Freezing of Funds

Clause 5 empowers the Secretary of Securit y to specify, by notice in
writing, the funds that she has reasonable grounds to suspect are terrorist
propert y and direct that such funds not be made available except under
the authorit y of a licence.
Please clarify how the Secretary would
exercise the power under Clause 5, in particular, whether the Secretary
would adopt the UK approach of listing the names of persons under The
Terrorism (United Nations Measures) Order 2001.
Please consider amending Clause 5(4)(a) to reflect the policy intent that
the Clause would operate onl y when new evidence is available or where
there is material change in the circumstance since the application.
Clause 11 Disclosure of knowledge or suspicion that property is
terrorist property
Your repl y indicated that the obligation imposed by Clause 11 is
consistent with section 25A of the Organized and Serious Crimes
Ordinance and section 25A of the Drug Trafficking (Recovery of
Proceeds) Ordinance ("existing provisions"). I suppose that you are
referring to the obligation being imposed on any person vis-à-vis
financial institutions or other businesses or entities subject to anti-money
laundering obligations.
I note that Clause 11 follows the amendments proposed to the existing
provisions under the Drug Trafficking and Organized Crime (Amendment)
Bill 2000. Please justify why the Administration prefers the test of
"knowing or having reasonable grounds to suspect" to "knowing or
suspecting".
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Clause 14

Offences

There is no dispute that in the absence of Clause 14(10), section 101E of
the Criminal Procedure Ordinance (Cap. 221) would appl y.
The
difference between the two provisions is that an officer of a body
corporate would be personall y liable under Clause 14(10) if the offence
committed by the body corporate is proved to be attributable to any
neglect on his part. Please justify why this is necessary.
Clause 16

Applications to Court of First Instance

The revised Chinese version of the last sentence in Clause 16(2)(a) is in
order. Please consider whether the second sentence should also be revised
b y adding "其 他 " before "人 ".
Please explain how an applicant can satisfy the Court that the
Administration had not and does not continue to have reasonable grounds
to believe that he is a terrorist or terrorist associate or that the propert y is
terrorist propert y.

Yours sincerel y,

(Bernice Wong)
Assistant Legal Adviser
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