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Suspension of Pension on Re-Appointment to the Public Service
Pensions Ordinance, Cap. 89 and

Pension Benefits Ordinance, Cap. 99

The Administration has been asked to advise on whether before
exercising his discretion on an individual case under section 11 of the
Pensions Ordinance and section 26 of the Pension Benefits Ordinance, it is
lawful for the Chief Executive to announce in advance a policy of how the
discretion will be exercised in respect of a defined class of pensioner.

The Statutory Provisions

2. Section 11 of the Pensions Ordinance provides, so far as is
relevant, that –

“If a person to whom a pension has been granted under
this Ordinance is re-appointed to the public service ….
payment of the pension may, with the person’s consent,
be suspended during the period of his service in the
public service.”

Section 26 of the Pension Benefits Ordinance provides, so far as is relevant,
that –

“(1) If an officer who is eligible for a pension or to whom
a pension has been granted is re-appointed to the
public service.  …. the payment of the pension
may be suspended during the period of his service
after his re-appointment”.
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Unfettered discretion and the adoption of a policy

3. There is no objection to a public authority declaring in advance a
policy that it proposes to follow, provided an application is properly heard and
the possibility of exceptions to the policy is allowed for.  Please see the
attached passages of Wade and Forsyth – Administrative Law, Eighth Edition,
pages 330 to 333.  On page 330 the learned authors state that –

“The court is careful not to inhibit public authorities from
laying down policies, since consistent administrative
policies are not only permissible but highly desirable.
And it is no less desirable that polices should be made
public, so that applicants may know what to expect.”

Provided therefore an announced policy is based on objective and reasonable
criteria, the courts will not regard it as an unlawful fettering of discretion.

Conclusion

4. Under section 11 of the Pensions Ordinance, the Chief Executive
may only suspend the pension with the pensioner’s consent.  In the
circumstances, the issue only arises in relation to section 26 of the Pension
Benefits Ordinance.  In accordance with the above principles, the Chief
Executive has not unlawfully fettered his discretion by announcing in advance
that, as a matter of policy, he would not suspend the payment of pension of a
pensioner who is appointed to the specified office of principal official during
the term of his or her appointment.  In announcing such a policy, the Chief
Executive has not in any way prejudged how he would exercise the discretion
in relation to any other class of pensioner.
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