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HONG KONG SPECIAL ADMINISTRATIVE REGION

ORDINANCE NoO. 16 oF 2002

TUNG Chee-hwa
Chief Executive
27 June 2002

An Ordinance to amend the Employees Compensation Assistance Ordinance
to revise the scheme providing for the protection of the entitlement of
employees and others to compensation for employment-related injury; for
the making of relief payments to eligible persons in relation to damages
for employment-related injury; to increase the membership of the Board;
to revise the procedures for filing applications which may affect the Fund;
to require the Board to be notified of proceedings which may affect the
Fund; to empower the Board to take part in legal proceedings in order to
protect the Fund; to reduce the amount of interest payable on payments
from the Fund; to require employers who have failed to take out the
relevant policies of insurance to pay a surcharge to the Board; and to
make connected amendments, including consequential amendments to the
Employees’ Compensation Ordinance, the Employees’ Compensation
Insurance Levies Ordinance and the Employees’ Compensation Insurance
Levy (Rate of Levy) Order.

[1 July 2002]

Enacted by the Legislative Council.

1. Short title and commencement

(1) This Ordinance may be cited as the Employees Compensation
Assistance (Amendment) Ordinance 2002.

(2) Subject to subsection (3), this Ordinance shall come into operation on
1 July 2002.

(3) Section 26, section 30 (insofar as it relates to section 46A(2) to (9) of
the principal Ordinance as amended by this Ordinance) and section 6 of the
Schedule, shall come into operation on a day to be appointed by the Secretary
for Economic Development and Labour by notice published in the Gazette.
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2. Long title substituted

The long title to the Employees Compensation Assistance Ordinance
(Cap. 369) 1s repealed and the following substituted—

“An Ordinance to provide for the protection of the entitlement of
employees and others to compensation for employment-related
injury; for the making of relief payment to eligible persons in relation
to damages for employment-related injury; for the establishment of a
board and a fund for those purposes; and for incidental or connected
matters.”.

3. Interpretation

Section 2 is amended—
(a) by renumbering it as section 2(1);
(b) 1n subsection (1), by adding—

““cohabitee” ([F]J&#), in relation to an employee, means any
person who, at the time of the death of the employee,
was living with the employee as the employee’s wife or
husband;

“eligible person” (& &#% A1), in relation to a relief
payment—
(a) where the employment-related injury
concerned 1s non-fatal, means—
(1) the injured employee; or
(i1) in the case of the death of the injured
employee whether before or after
damages have been awarded—
(A) any surviving spouse or cohabitee of
the injured employee;
(B) any surviving child of the injured
employee, whether by blood or an
adoption specified in subsection (2)
made before the date on which the
accident occurred to which the relief
payment relates, who was under the
age of 21 years at the time of the
death of the injured employee;
(C) if there is no surviving spouse or
cohabitee, and no surviving child, as
mentioned in sub-subparagraph (A)
or (B), any surviving parent of the
injured employee;
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Q)

where the employment-related injury

concerned is fatal, means a person who

has any of the following relationship in

respect of the deceased employee, whether

by blood or an adoption specified in

subsection (2) made before the date on which

the accident occurred to which the relief

payment relates—

(1) a spouse or cohabitee;

(i1) a child;

(ii1) a parent or grandparent; or

(iv) a grandson, granddaughter, stepfather,
stepmother, stepson, stepdaughter, son-
in-law, daughter-in-law, brother, sister,
half-brother, half-sister, father-in-law,
mother-in-law, brother-in-law, sister-in-
law, and child of a brother or sister of
the whole blood;

“prescribed monthly amount” (%]'#% H #%{) means the
amount specified in Part 1 of Schedule 4;

“prescribed

monthly amount (extra)” (%1% A #%H

(#5F)) means the amount specified in Part 2 of

Schedule

4;

“prescribed relief payment” (3715 Bhff3) means the
amount specified in Part 3 of Schedule 4;
“prescribed surcharge” (FTWIffM#) means the amount

specified

in Part 4 of Schedule 4;

“relief payment” (#B){}3) means a relief payment made or
which may be made from the Fund pursuant to an
application under section 20A;

“severely injured relevant eligible person” (E 15 1A B & &%
A=), in relation to a relief payment, means an eligible

person—

(a)
(5)

who falls within paragraph (a)(i) of the
definition of “eligible person”;

who suffers from paraplegia or quadriplegia
as a result of the employment-related
injury concerned such that he is unable to
perform the essential actions of life
without the care and attention of another
person; and



EMPLOYEES COMPENSATION ASSISTANCE Ord. No. 16 of 2002  A1579
(AMENDMENT) ORDINANCE

(¢) 1n respect of whom a court of competent
jurisdiction in Hong Kong has, in relation to
the employment-related injury concerned,
awarded expenses for the care and attention
by another person in respect of the period
after the award 1s made;

“spouse” (FiLff), in relation to an employee, does not
include a person who, at the time of the death of the
employee, has ceased to be the employee’s spouse;”;

(c) by adding—
“(2) For the purposes of the definition of “eligible
person”—

(a) an adoption means an adoption—

(1) made under an adoption order made in
accordance with the Adoption Ordinance
(Cap. 290);

(i) to which section 17 of the Adoption
Ordinance (Cap. 290) applies; or

(11) made in Hong Kong in accordance with
Chinese law and custom before
I January 1973; and

() any person so adopted shall be treated as the
child of the adopter, and not as the child of
any other person, and all relationships to the
adopted  person shall be  deduced
accordingly.”.

Constitution of the Board

Section 3(2)(b) is amended—
(a) by repealing “5” and substituting “6”;
(b) 1n subparagraph (i1), by repealing “and”;
(¢) 1n subparagraph (ii1), by adding “and” after “law;”;
(d) by adding—
“(iv) 1 is a person having expertise in the practice of
insurance;”.

Employees Compensation
Assistance Fund

Section 7(1) is amended by adding—
“(aa) moneys received by the Board as surcharges under section 36A;”.
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Application by employee etc. for
payment from the Fund in relation
to unpaid compensation

Section 16 1s amended—
(a) by repealing subsection (1) and substituting—

“(1) A person who is unable to recover from an
employer payment of an amount of compensation for which
the employer is liable may apply for payment of that
amount from the Fund.”;

() 1n subsection (2), by repealing everything before paragraph (b)
and substituting—

“(2) For the purpose of this section an employer is not
to be regarded as liable for the payment of an amount of
compensation unless—

(a) the amount is payable—

(1) pursuant to a judgment or order of a
court or tribunal of competent
jurisdiction in Hong Kong;

(i) by virtue of section 16A(9) of the
Employees’ Compensation Ordinance
(Cap. 282) following an assessment of
compensation by the Commissioner
under that section; or

(1) pursuant to a  Certificate  of
Compensation Assessment for Fatal
Case or Review Certificate of
Compensation Assessment for Fatal
Case 1issued under the Employees’
Compensation Ordinance (Cap. 282);”;

(¢) by repealing subsection (3) and substituting—

“(3) For the purpose of this section a person is not to
be regarded as being unable to recover from an employer
payment of an amount of compensation for which the
employer is liable unless the person has taken such
proceedings to recover payment of the amount—

(a) from, wherever applicable—

(1) the employer;

(i1) the principal contractor who is liable
to pay compensation to the person
under section 24 of the Employees’
Compensation Ordinance (Cap. 282);
and
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(ii1) an insurer who has issued a policy of
insurance—

(A) which is in force in relation to the
injured employee at the time of the
accident concerned; and

(B) indemnifying the employer, or the
principal contractor mentioned in
subparagraph (ii), in respect of such
liability; and

(b) as are reasonable in the circumstances, having
regard to the likely cost of such proceedings,
the resources available to the person and the
amount likely to be recovered from, wherever
applicable, the employer, the principal
contractor and the insurer.”.

Application by employer for
payment from the Fund

Section 17 1s amended—
(a) by renumbering it as section 17(1);
(b) 1n subsection (1)(b), by adding “or deceased” after “injured”;
(¢) 1n subsection (1)(c)(i1), by adding “as specified in a notice under
section 20 published in the Gazette” after “insolvent”™;
(d) by adding—

“(2) A principal contractor who has taken out a policy
of insurance in accordance with section 40(1B) of the
Employees’ Compensation Ordinance (Cap. 282) is entitled
to make an application under subsection (1) irrespective of
whether the notice concerned under section 20 is published
in the Gazette before, on or after the commencement of this
subsection.

(3) Any reference to an employer in any other
provision of this Ordinance which relates to this section
shall be construed to include a principal contractor to
whom subsection (2) applies.”.

Application by employer for payment
from the Fund to third party

Section 18 1s amended—
(a) by renumbering it as section 18(1);
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(b) 1n subsection (1)(b), by adding “or deceased” after “injured”;

(¢) 1n subsection (1)(c), by adding “as specified in a notice under
section 20 published in the Gazette” after “insolvent”™;

(d) by adding—

“(2) A principal contractor who has taken out a policy
of insurance in accordance with section 40(1B) of the
Employees’ Compensation Ordinance (Cap. 282) 1s entitled
to make an application under subsection (1) irrespective of
whether the notice concerned under section 20 1s published
in the Gazette before, on or after the commencement of this
subsection.

(3) Any reference to an employer in any other
provision of this Ordinance which relates to this section
shall be construed to include a principal contractor to
whom subsection (2) applies.”.

9. Section added
The following is added—

“18A. Provisions ancillary to sections
17 and 18

(1) An application under section 17 or 18 shall be made by an
employer not later than 180 days after the date on which the employer is
entitled to make the application.

(2) An employer who fails to comply with subsection (1) in the case
of section 17 shall not be entitled to any payment from the Fund in
relation to the application to which the failure relates.

(3) Where an employer makes an application under section 18 after
the expiration of 180 days after the date on which the employer is entitled
to make the application, no interest, or surcharge payable under the
Employees’ Compensation Ordinance (Cap. 282), as the case may be, is
payable on the amount to which the application relates in respect of the
period beginning on that expiration and ending on the date on which the
application is made.

(4) No interest, or surcharge payable under the Employees’
Compensation Ordinance (Cap. 282), as the case may be, is payable on
the amount to which an application under section 18 relates in respect of
the period beginning on the date of the application and ending upon the
expiration of 180 days after that date.”.
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10. Limitations on applications by
employers

Section 19(1) 1s amended—
(a) 1n paragraph (a), by repealing “by the employer”;
(b) 1n paragraph (b), by repealing “of insolvency given under this Part”
and substituting “under section 20 published in the Gazette”.

11. Notice of insolvency of insurer

Section 20(2)(a) 1s repealed and the following substituted—
“(a) shall be in a form specified by the Board;”.

12. Sections added
The following are added—

“20A. Application by employee etc. for
relief payment from the Fund in
relation to unpaid damages

(1) An eligible person who is unable to recover from an employer
payment of an amount of damages for which the employer is liable may
apply for a relief payment of that amount from the Fund.

(2) For the purposes of this section, an employer is not to be
regarded as liable for the payment of an amount of damages unless the
amount is payable pursuant to a judgment or order of a court of
competent jurisdiction in Hong Kong.

(3) For the purpose of this section, an eligible person is not to be
regarded as being unable to recover from an employer payment of an
amount of damages for which the employer is liable unless the eligible
person has taken such proceedings to recover payment of the amount—

(a) from, wherever applicable—
(1) the employer; and
(i1) an insurer who has issued a policy of insurance—
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(A) which is in force in relation to the injured
employee at the time of the accident concerned;
and

(B) indemnifying the employer in respect of such
liability; and

(b) as are reasonable in the circumstances, having regard to the
likely cost of such proceedings, the resources available to
the eligible person and the amount likely to be recovered
from, wherever applicable, the employer and the insurer.

(4) Where—

(a) an eligible person falls within paragraph (a)(ii) of the
definition of “eligible person”;

(b) the death of the injured employee concerned occurs before
damages have been awarded; and

(c) any amount of damages for which the employer concerned
is liable 1s unable to be recovered from the employer,

then the eligible person shall be deemed to be an eligible person who falls
within subsection (1) in respect of those damages notwithstanding that the
eligible person—

(d) 1s not mentioned in the judgment or order concerned
mentioned in subsection (2); and

(e) 1s unable to take any proceedings mentioned in
subsection (3).

20B. Amount of relief payment

(1) Subject to section 20A(2) and subsection (3), the amount of a
relief payment to an eligible person shall be the amount of damages for
which the employer is liable to pay the eligible person after that amount is
reduced by—

(a) the amount, if any, of compensation which has been paid or
is payable under the Employees’ Compensation Ordinance
(Cap. 282) in respect of the injured employee in relation to
the accident concerned; and

(b) the amount, if any, of those damages already paid by the
employer.

(2) Subject to section 20A(2) and subsection (3), the aggregate
amount of relief payment to one or more eligible persons who fall within
section 20A(4) in the case of a particular injured employee shall be the
amount of damages for which the employer concerned is liable to pay in
relation to the accident concerned after that amount is reduced by—
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(a) the amount of compensation which has been paid or is
payable under the Employees’ Compensation Ordinance
(Cap. 282) 1n respect of the injured employee in relation to
that accident; and

(b) the amount, if any, of those damages already paid by the
employer.

(3) Notwithstanding the definitions of “compensation” and
“damages”, for the purposes of determining the amount of a relief
payment—

(a) any interest payable on any amount; and

(b) any costs,

arising from proceedings in respect of any damages or compensation
claim shall not be included.

(4) For the avoidance of doubt, it is hereby declared that where—

(a) anon-fatal injury gives rise to a relief payment in relation to
an eligible person who is the injured employee; and

(b) that eligible person subsequently dies,

then the balance, if any, of the relief payment shall be paid to the other
eligible persons, if any—

(¢) remaining in relation to that first-mentioned eligible person;
and

(d) falling within paragraph (a)(i1) of the definition of “eligible
person”.

20C. Manner of payment of
relief payment

(1) Subject to subsections (3), (4) and (5) and sections 20D to 20G,
where the amount of a relief payment does not exceed the prescribed relief
payment, the Board shall pay the amount in full to the eligible person or
eligible persons, as the case may be.

(2) Subject to subsections (3), (4) and (5) and sections 20D to 20G,
where the amount of a relief payment exceeds the prescribed relief
payment, the Board shall pay the amount to the eligible person or eligible
persons, as the case may be, as follows—

(a) a first payment equivalent to the prescribed relief payment;
and
(b) subject to section 20D, subsequent monthly payments at the
rate of—
(1) the prescribed monthly amount; or
(i) the monthly earnings of the injured employee at the
time of the accident concerned,
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whichever is the higher, together with, in the case of an
eligible person who is a severely injured relevant eligible
person, the prescribed monthly amount (extra).

(3) A surviving child who was an eligible person falling within
paragraph (a)(i1)(B) of the definition of “eligible person” at the time of the
death of the injured employee—

(a) shall be entitled to the payment under subsection (1) or
(2)(a) notwithstanding that he has attained the age of 21
years or above at the time the payment is made;

(b) shall not be entitled to a payment under subsection (2)(b) if
he has attained the age of 21 years or above at the time the
payment would, but for this paragraph, be made.

(4) Where 2 or more eligible persons are entitled to receive a relief
payment, the amount of relief payment paid to each eligible person shall
not exceed the amount to which they are respectively entitled under
section 20F.

(5) For the purposes of calculating the rate of payments under
subsection (2)(b), the monthly earnings of the employee concerned shall
mean the employee’s earnings as determined in accordance with section 11
of the Employees’ Compensation Ordinance (Cap. 282).

20D. Cessation of payments under
section 20C(2)(b)

(1) Payments under section 20C(2)(b) (other than a prescribed
monthly amount (extra)) shall be payable until—
(a) subject to section 20G, the amount of relief payment has
been fully paid; or
() 1n the case of each eligible person entitled to receive such
payments, the person—
(1) dies; or
(11) ceases to be entitled to receive such payments pursuant
to section 20E,
whichever is the earlier.
(2) A prescribed monthly amount (extra) under section 20C(2)(b)
shall be payable until—
(a) subject to section 20G, the amount of relief payment has
been fully paid; or
(b) the severely injured relevant eligible person entitled to
receive such payment—
(1) dies; or
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(i1) has been fully paid the amount to which he is entitled,
whether as relief payment or payment of damages from
the employer or insurer concerned, including any
combination thereof,

whichever 1s the earlier.

20E. When eligible person ceases to be
entitled to relief payment

An eligible person shall cease to be entitled to a relief payment

where—

(a)

(5)

subject to section 20C(3) in the case of an eligible person
falling within paragraph (@)(i)(B) of the definition of
“eligible person”, the person attains the age of 21 years;

the eligible person has been paid the amount to which the
eligible person is entitled, whether as relief payment or
payment of damages from the employer concerned,
including any combination thereof.

20F. Apportionment of relief payment

(1) Where 2 or more eligible persons are entitled to receive a relief
payment in respect of a deceased employee, then the relief payment shall
be apportioned as follows—

(a)

(b)

(c)

either—

(1) on a pro rata basis in accordance with the respective
amounts awarded to the eligible persons by the court
mentioned in section 20A(2); or

(1) on an equal share basis if subparagraph (i) is not
applicable or that court has not otherwise made an
order on how the amount of damages should be
apportioned amongst the eligible persons;

where an eligible person has died or is no longer entitled to
a relief payment, the relief payment shall be re-apportioned
to the remaining eligible persons in proportion to the
outstanding amount of relief payment respectively due to
them;

where an eligible person makes a successful application to
the Board for a relief payment at a time when the payments
under section 20C(2)(b) are being made to other eligible
persons, the payments shall be re-apportioned—

(1) from the date the Board makes a determination under
section 22 that the first-mentioned eligible person is
entitled to the relief payment; and
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(i1) to the first-mentioned eligible person and the other
eligible persons in proportion to the outstanding
amount of relief payment respectively due to them.

(2) For the avoidance of doubt, it is hereby declared that the re-
apportionment of a relief payment under this section shall correspond
with whichever of subsection (1)(a)(1) or (i1) is applicable to the relief
payment.

20G. Set-off

Where an eligible person—
(a) 1s receiving payments under section 20C(2)(b); and
() during the course of receiving the payments, receives any
payment of an amount of damages in relation to the injury
to which the payments relate,
then the Board shall set-off from the outstanding amount of the payments
due to the eligible person the amount of damages (including damages by
way of indemnity) so received by the eligible person.”.

13. Applications

Section 21 1s amended—
(a) 1n subsection (1)(b), by repealing “prescribed manner and form”
and substituting “manner and form specified by the Board”;
(b) by repealing subsection (4)(a) and substituting—

“(a) require the employer (or the employer’s representative)
or the employee or his member of the family or
representative, the employer’s insurer or any other
employee of the employer to furnish such information
or particulars relating to an application; and”.

14. Determination of applications
by the Board

Section 22 1s amended—

(a) 1n subsection (1), by adding “and, in particular, the amount of
each payment, if any, to be made from the Fund by virtue of
those determinations” after “determinations”;

(b) 1n subsection (2)—

(1) by repealing “An” and substituting “Subject to subsection
(3), an”;
(i) by adding “half” after “at”;
(¢) by adding—
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“(3) No interest is payable on an amount mentioned in
subsection (2)—

(a)
(5)

(c)

(d)

(e)

which is a relief payment;

where the application concerned under
section 16 1s made after the expiration of 180
days after the date on which the employer
concerned is liable for the payment of the
amount, in respect of the period beginning on
that expiration and ending on the date on
which the application is so made;

in respect of the period beginning on the date
the application concerned under section 16 is
made and ending upon the expiration of 180
days after that date;

where section 25B is applicable, in respect of
the period between the expiration of the
period mentioned in section 25B(1)(¢) and the
date on which an extension, if any, is granted
under section 25B(2);

where the application concerned is under
section 17, in respect of the period beginning
on the date the employer makes the payment
concerned of an amount of compensation or
damages and ending on the date on which
payment is made from the Fund in respect of
that application.

(4) No surcharge mentioned in paragraph (e) of the
definition of “compensation” in section 3 of the Employees’
Compensation Ordinance (Cap. 282) shall be included in an
amount mentioned in subsection (2)—

(a)

@)

where the application concerned under
section 16 is made after the expiration of 180
days after the date on which the employer
concerned 1s liable for the payment of the
amount, to the extent that the surcharge
arises in respect of the period beginning on
that expiration and ending on the date on
which the application is so made;

to the extent that the surcharge arises in
respect of the period beginning on the date of
the application concerned under section 16 is
made and ending upon the expiration of 180
days after the date.
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(5) The interest payable on an amount mentioned in
subsection (2) before the determination mentioned in that
subsection is made shall be the rate mentioned in that
subsection or the rate specified by the court or tribunal
concerned, whichever is the lower.

(6) Subject to the provisions of this Ordinance, the
Board may vary a determination under this section to take
account of—

(a) a person who becomes an eligible person on
or after the date of the determination; or

(b) the existence of an eligible person which was
not known to the Board before that date.”.

15. Costs

Section 23(1), (4) and (6) is amended by repealing “or damages” wherever
it appears.

16. Board liable in certain proceedings
as if employer

Section 25(1) and (4) is amended by repealing “or damages”.

17. Sections added

The following are added immediately after section 25—

“25A. Board may apply to be joined
as party to proceedings

If proceedings have been initiated to claim compensation or damages
(whether initiated before, on or after the commencement of this section),
the Board may apply to the court to be joined as a party to the
proceedings as follows—

(a) where no policy of insurance is known to be in force at the
time of the accident to which the proceedings relate, the
Board may apply to the court to join in the proceedings as
a party in accordance with Order 15, rule 6 of the Rules of
the High Court (Cap. 4 sub. leg.) or Order 15, rule 6 of the
Rules of the District Court (Cap. 336 sub. leg.), as the case
may require, to take over the defence as if it were the
employer in the proceedings if—
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(1) the employer cannot be identified or, if identified,

cannot be found;

(1) the employer is insolvent;

(111) the employer is dead or has been dissolved, wound up
or struck off the register;

(iv) the employer, for any reason, cannot be served with the
notice of proceedings; or

(v) at any time when the employer fails to attend the
hearing, leaving the claim uncontested;

(b) where no policy of insurance is known to be in force at the
time of the accident to which the proceedings relate and the
employer is present at the proceedings, the Board may
apply to the court to join in the proceedings as a party in
accordance with Order 15, rule 6 of the Rules of the High
Court (Cap. 4 sub. leg.) or Order 15, rule 6 of the Rules of
the District Court (Cap. 336 sub. leg.), as the case may
require;

(c) where the insurer concerned is insolvent, the Board may
apply to the court to join in the proceedings as a party in
accordance with Order 15, rule 6 of the Rules of the High
Court (Cap. 4 sub. leg.) or Order 15, rule 6 of the Rules of
the District Court (Cap. 336 sub. leg.), as the case may
require.

25B. Notification of proceedings

(1) Where, after the commencement of this section, a person
commences by writ proceedings in respect of a claim for compensation or
damages, the person shall serve on the Board and, where applicable, the
insurer concerned a notice of the proceedings—

(a) 1n writing in a form specified by the Board, signed by the
person and accompanied by a copy of the writ;

(b) by registered post; and

(c¢) subject to subsection (2), not later than 30 days after the
date on which the writ is filed with the court.

(2) The Board may extend the period specified in subsection (1) in
the case of a person who satisfies the Board, by notice in writing served on
the Board, that there are good reasons why the person cannot, or failed
to, comply with subsection (1) within that period.

(3) A person who has served a notice under subsection (1) on the
Board and who intends, within 45 days after the date on which the notice
has been so served, to—
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(a) enter into an agreement with the other party in respect of
the settlement of the claim to which the notice relates; or

(b) obtain any judgment against the other party in respect of
the claim to which the notice relates,

shall, subject to subsection (4), not less than 10 days before the date of
such agreement or judgment, as the case may be, serve a notice in writing
on the Board informing the Board that the person intends to enter into an
agreement or obtain a judgment, as the case may be, in respect of that
claim within 45 days after the date on which the first-mentioned notice
has been served on the Board.

(4) The Board may shorten the period of 10 days specified in
subsection (3) in the case of a person who satisfies the Board, by notice in
writing served on the Board, that there are good reasons why the person
cannot, or failed to, comply with that subsection in relation to that period.

(5) It is hereby declared that—

(a) separate notices are required under subsection (1) in respect
of a claim for compensation and a claim for damages;

(b) a notice under subsection (1) may be accompanied by a
notice under subsection (3).

(6) A person who fails to comply with subsection (1) or (3) in
respect of a claim mentioned in that subsection shall not be entitled to any
payment under this Ordinance in respect of the claim, and
notwithstanding the other provisions of this Ordinance.

(7) Upon receipt of a notice under this section, the Board shall carry
out such inquiries as it considers necessary to facilitate the proper carrying
out of the functions of the Board in relation to the claim to which the
notice relates.

(8) For the purpose of carrying out inquiries under this section, the
Board may—

(a) require the employer (or the employer’s representative) or
the employee or his member of the family or representative,
the employer’s insurer or any other employee of the
employer to furnish such information or particulars relating
to the claim; and

(b) make such inquiries from any other person connected or
associated with the claim,

as the Board considers necessary.”.

Priority of payments from the Fund

Section 26(2)(a) and (b) is repealed and the following substituted—
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“(a) amounts liable to be paid in respect of applications under section 16
shall have priority over amounts liable to be paid in respect of
applications under section 17, 18 or 20A;

(b) amounts of compensation liable to be paid in respect of applications
under section 18 shall have priority over amounts of damages liable
to be paid in respect of applications under section 18 and amounts
liable to be paid in respect of applications under section 17 or 20A;

(ba) amounts of compensation liable to be paid in respect of applications
under section 17 shall have priority over amounts of damages liable
to be paid in respect of applications under section 17, amounts of
damages liable to be paid in respect of applications under section 18
and amounts liable to be paid in respect of applications under section
20A;

(bb) amounts liable to be paid in respect of applications under section 20A
where section 20C(1) or (2)(a) is applicable shall have priority over
amounts liable to be paid in respect of applications under that section
where section 20C(2)(b) is applicable and amounts of damages liable
to be paid in respect of applications under section 17 or 18;

(bc) amounts of damages liable to be paid in respect of applications under
section 18 shall have priority over amounts of damages liable to be
paid in respect of applications under section 17 and amounts liable to
be paid in respect of applications under section 20A where section
20C(2)(b) 1s applicable;

(bd) amounts liable to be paid under section 20A where section 20C(2)(b)
is applicable shall have priority over amounts of damages liable to be
paid in respect of applications under section 17; and”.

Payments in anticipation of
entitlement under section 16,
etc.

Section 28 is amended—
(a) in subsection (1), by repealing “this Part” and substituting
“section 16, 17 or 187;
(b) by repealing subsection (2) and substituting—

“(2) Any offer by the Board of payment under
subsection (1) shall specify the section to which the Board
considers that the person is or might be so entitled and,
accordingly, any payment made under that subsection shall,
for the purposes of section 26, be regarded as an amount as
if the Board is liable to pay under the section so specified.
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(3) Ifa person accepts an offer made under subsection
(1) and receives payment accordingly, that person shall not
have the right to make an application under section 16, 17
or 18, as the case may require, in respect of the claim to
which the offer relates.

(4) If an offer made under subsection (1) is not
accepted by a person, and in subsequent proceedings in
respect of the claim to which the offer relates the person is
awarded an amount not more than the amount offered by
the Board, then the Board—

(a) shall not be required to pay more than the
amount as awarded by the court or tribunal
concerned; and

(b) shall not be liable to pay the costs incurred by
the person after the date of the offer to which
the claim relates.

(5) Where the Board takes part in proceedings in
respect of a claim for compensation, the Board shall have
the right to agree costs with the parties involved in the
proceedings prior to taxation.”.

20. Interpretation

Section 31 is amended by adding “, unless the context otherwise requires”
after “Part”.

21. Application of this Part

Section 33 1s amended—
(a) 1n paragraph (b), by repealing “or” at the end;
(b) in paragraph (c), by repealing “applies.” and substituting
“applies; or”;
(c) by adding—

“(d) any compensation or damages for injury to an
employee who has been engaged outside Hong Kong
by an employer who—

(1) is outside Hong Kong; and

(1) has no place of business in Hong Kong (and
whether or not the employer’s business is for
gain).”.
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22. Survival of rights

Section 35 1s amended—
(a) by renumbering it as section 35(1);
(b) 1n subsection (1), by repealing “On” and substituting “Subject to
subsection (2), on”;
(¢) by adding—

23. Section added

“(2) Subsection (1) does not apply in the case of any
rights and entitlement of a person in respect of a relief
payment.”.

The following is added immediately after section 36—

“36A. Surcharge

(1) An employer who contravenes section 40(1) of the Employees’
Compensation Ordinance (Cap. 282) shall be liable to pay a surcharge to
the Board in accordance with this section.

(2) Subject to subsections (3) and (4), the amount of surcharge
payable by an employer under subsection (1) shall be 3 times the levy
payable to the Board under the Employees’ Compensation Insurance
Levies Ordinance (Cap. 411) on the premium paid in respect of the policy
of insurance obtained to cause the cessation of the contravention referred
to in that subsection to which the surcharge relates.

(3) Subject to subsection (4), the amount of surcharge payable by an
employer under subsection (1) shall be the prescribed surcharge where—

(a)

@)

the employer fails to comply with a requirement under
subsection (5) in any case where paragraph (b) is not
applicable and the Board is otherwise unable to obtain the
information and particulars necessary for subsection (2) to
apply in the case of the employer; or

the employer is not required to comply with section 40(1) of
the Employees’ Compensation Ordinance (Cap. 282) to
cause the cessation of the contravention referred to in that
subsection to which the surcharge relates.

(4) Where—

(a)

(5)

an employer has contravened section 40(1) of the
Employees’ Compensation Ordinance (Cap. 282) (“first
contravention”);

a notice in writing under subsection (6)(a) has been served
on the employer in respect of the first contravention; and
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(¢) the employer has, not later than 24 months after the date on
which that notice was so served, again contravened section
40(1) of that Ordinance (“second contravention”),

then, in the case of the second contravention, the amount of surcharge
payable by the employer under subsection (1) by virtue of subsection (2)
or (3) shall be multiplied by a factor of 2.

(5) The Board may serve a notice in writing on an employer or
insurer requiring the employer or insurer, as the case may be, to furnish
information and particulars—

(a) which enables the Board to determine, to its satisfaction,
the amount of surcharge payable by the employer under
subsection (1); and

() within the period specified in the notice, being a period
reasonable in all the circumstances of the case.

(6) Where a surcharge is payable under this section by an
employer—

(a) the Board shall serve a notice in writing (“demand notice”)
on the employer, accompanied by a copy of this section in
the Chinese and English languages, advising the employer—

(1) of the surcharge, its amount, the grounds therefor and
the period, being a period of not less than 30 days after
the date of service of the demand notice, within which
the employer shall pay the surcharge to the Board; and

(i1) that the employer may, not later than 14 days after the
date of service of the demand notice, serve a notice in
writing (“review notice”) on the Board requesting the
Board to review, on the grounds specified in the review
notice, the amount of the surcharge or the grounds
therefor or both;

(b) the Board shall carry out a review requested in a review
notice and serve a notice in writing (“final notice”) on the
employer—

(1) advising the employer that the demand notice 1s—

(A) confirmed;

(B) varied in the manner specified in the final notice
and for the reasons stated therein; or

(C) withdrawn; and

(i1) not later than 30 days after receipt of the review notice.

(7) An employer who is not satisfied with a determination of the
Board as specified in a final notice under subsection (6)(b) may appeal
against the determination to the District Court not later than 30 days after
the final notice is served on the employer.
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(8) The District Court may in a particular case extend the period
specified in subsection (7) where it thinks fit to do so.
(9) On an appeal under subsection (7), the District Court may—
(a) by order confirm, vary or cancel the determination of the
Board as specified in the final notice the subject of the
appeal;
(b) make such order as to costs as it thinks fit.
(10) A surcharge under this section shall be recoverable as a civil debt
due to the Board.
(11) In this section, “employer” ({£ &) includes a former employer.”.

Subrogation

Section 37 1s amended—
(a) by repealing subsections (1), (2) and (3) and substituting—

“(1) Where a payment 1s made from the Fund under
Part IV to any person (“the recipient”), being payment of
an amount of compensation or damages which an
employer, insurer or third party is liable to pay the
recipient, all the rights and remedies of the recipient with
respect to—

(a) the compensation or damages existing
immediately before the payment are, to the
extent of the amount of the payment; and

(b) any sum payable in respect of interest or costs
in respect of the compensation or damages
are,

transferred to and vested in the Board for the benefit of the
Fund.

(2) Where a payment is made from the Fund under
Part IV to or on behalf of an employer, being payment of
an amount for which an insurer is liable to indemnify the
employer under a policy of insurance, all the rights and
remedies of the employer with respect to—

(a) the amount for which the insurer is so liable
existing immediately before the payment are,
to the extent of the amount of the payment;
and

(b) any sum payable in respect of interest or costs
in respect of the amount are,

transferred to and vested in the Board for the benefit of the
Fund.



EMPLOYEES COMPENSATION ASSISTANCE Ord. No. 16 of 2002  A1617
(AMENDMENT) ORDINANCE

(3) The Board may take such steps as it considers
necessary to enforce the rights and remedies transferred and
vested in it under this section, including steps where the
Board permits in writing the recipient or employer from
whom the rights and remedies were transferred to take
proceedings to recover, for the benefit of the Fund, the
amount (or any part thereof) to which the rights and
remedies relate.”;

(b) by adding—
“(6) For the purposes of this section—

(a) any payment made under section 28 to a
person shall be deemed as a payment which
the employer is liable to make to the person;

(b) a relief payment shall be deemed to be
payment of an amount of damages,

and the provisions of this section shall be construed
accordingly.”.

25. Section added
The following is added—

“37A. Recovery of payment

Where an eligible person receives any amount of damages in respect
of an injury for which a relief payment has already been made, then the
Board shall be entitled to recover from the eligible person as a civil debt
such part, if any, of that amount which, taken together with the relief
payment, is in excess of the amount of damages to which the eligible
person is entitled.”.

26. Recovery of payment made by mistake

Section 38 1s amended—
(a) 1n subsection (1), by repealing “Subject to subsection (2), where”
and substituting “Where”;
(b) by repealing subsection (2).

27. Offences

Section 40 1s amended—
(a) 1n subsection (1), by repealing “of $100,000” and substituting “at
level 67;
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(b) 1n subsection (2)—
(1) by adding “or 25B(8) or, where the person is an insurer,
36A(5)” after “section 21(4)”;
(i1) by repealing “of $5,000” and substituting “at level 2”.

28. Regulations

Section 41(2) is amended by repealing “of $10,000” and substituting “at
level 3”.

29. Section added
The following is added—

“45A. Amendment of Schedule 4

The Secretary may, by notice published in the Gazette, amend
Schedule 4.”.

30. Section added
The following is added—

“46A. Transitional provisions in relation
to Employees Compensation
Assistance (Amendment)
Ordinance 2002

(1) Where before the commencement of section 6 of the Employees
Compensation Assistance (Amendment) Ordinance 2002 (16 of 2002) an
employer is liable for the payment of an amount of compensation or
damages for the purposes of section 16 as in force immediately before that
commencement, then—

(a) the provisions of this Ordinance as amended by that
Ordinance shall not apply to or in relation to any such
compensation or damages;

(b) the provisions of this Ordinance as in force immediately
before that commencement shall apply to and in relation
to—
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(1) any such compensation or damages; and

(i1) any application or claim made in relation thereto under
this Ordinance as so in force, and whether or not the
application or claim is made before, on or after that
commencement.

(2) Sections 17, 18, 18A, 19, 20, 22(3)(e) and 23(7) to (11) inclusive
are repealed.

(3) Section 26(2) is amended—

(a) 1n paragraph (a), by repealing “17, 18 or”;

(b) by repealing paragraphs (b) and (ba);

(¢) 1n paragraph (bb), by repealing “and amounts of damages
liable to be paid in respect of applications under section 17
or 18”;

(d) by repealing paragraphs (bc) and (bd).

(4) Section 28 is amended—

(a) 1n subsection (1), by repealing “, 17 or 18”;

(b) by repealing subsection (2);

(¢) 1n subsection (3), by repealing “, 17 or 18, as the case may
require,”.

(5) Sections 31, 37(2) and (5) and 41(1)(a)(iv) are repealed.

(6) Section 43(b) is amended by repealing “or employer’s insurer, as
the case may be,”.

(7) Schedule 2 is repealed.

(8) Where before the commencement of this subsection—

(a) a notice under section 20 is published in the Gazette in
respect of an insurer; and
(b) an employer is entitled to make an application under section
17 or 18 in relation to a policy of insurance issued by that
insurer,
then the provisions of this Ordinance as in force immediately before that
commencement shall apply to and in relation to that entitlement.

(9) Where before the commencement of this subsection there is in
force a policy of insurance in relation to an injured employee
indemnifying the employee’s employer in respect of the employer’s
liability for payment of an amount of compensation or damages in respect
of the injury concerned for which he would be liable under section 16 or
20A, as the case may be, then, on and after that commencement, no
person is entitled to make an application under that section in respect of
any compensation or damages arising from that injury.”.
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31. Provisions regarding the Board
and its members

Schedule 1 1s amended, in paragraph 4, by repealing “4” and substituting
CCS)).

32. Schedule added
The following is added—

“SCHEDULE 4 [ss. 2 & 45A]

PRESCRIBED MONTHLY AMOUNT, PRESCRIBED
RELIEF PAYMENT AND PRESCRIBED
SURCHARGE

PART 1
PRESCRIBED MONTHLY AMOUNT
$10,000

PART 2
PRESCRIBED MONTHLY AMOUNT (EXTRA)
$10,000

PART 3
PRESCRIBED RELIEF PAYMENT
$1,500,000

PART 4
PRESCRIBED SURCHARGE

$10,000 where section 36A(3)(a) of this Ordinance is
applicable and $5,000 where section 36A(3)(b)
of this Ordinance is applicable”.

33. Consequential amendments

The enactments specified in the Schedule are amended as set out in the
Schedule.



EMPLOYEES COMPENSATION ASSISTANCE Ord. No. 16 of 2002  A1625
(AMENDMENT) ORDINANCE

Interpretation

SCHEDULE [s. 33]

CONSEQUENTIAL AMENDMENTS

Employees’ Compensation Ordinance

Section 3(1) of the Employees’ Compensation Ordinance (Cap. 282) is amended by adding—
““ECAFB” (&3 )5) means the Employees Compensation Assistance Fund Board constituted
by section 3(1) of the Employees Compensation Assistance Ordinance (Cap. 365);”.

Payment of compensation and objection
to determination of Commissioner

Section 6D is amended—

(a) by repealing subsection (4) and substituting—
“(4) An objection to a determination under section 6B(1)(¢) may be made

in writing—

(a)
()

(c)

by the employer, any person who has made an application under

section 6B(1) or the ECAFB;

within 30 days after—

(1) in the case of the employer or any person who has made an
application under section 6B(1l), the date of issue of the
Certificate of Compensation Assessment for Fatal Case
concerned;

(i1) in the case of the ECAFB, the date on which an application
is made under section 16 of the Employees Compensation
Assistance Ordinance (Cap. 365) by a member of the family
of the deceased employee,

or within such further time as the Commissioner, in the

circumstances of any particular case, thinks fit; and

stating the grounds of the objection.”;

(h) in subsection (6)—
(1) in paragraph (a), by repealing “and to the employer if the employer” and

substituting

‘, to the employer if the employer is not the objector and to the

ECAFB if the ECAFB, as the case requires,”;
(i1) in paragraph (c), by repealing “and each of the members of the family” and

substituting

requires,”;

‘, each of the members of the family and the ECAFB, as the case

(¢) in subsection (9), by repealing “or any person named in the Certificate” and
substituting “any person named in the Certificate, or the ECAFB”.

Determination by Commissioner of
claims for funeral and medical

attendance expenses

Section 6E is amended—

(a) by repealing subsection (10) and substituting—
“(10) An objection to a determination under subsection (1) may be made in

writing—

(a)

by the employer, any person who has made an application under
that subsection or the ECAFB;

(b) within 30 days after—
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(1) in the case of the employer or any person who has made an
application under that subsection, the date of issue of the
Certificate for Funeral and Medical Attendance Expenses
concerned;

(i1) in the case of the ECAFB, the date on which an application
is made under section 16 of the Employees Compensation
Assistance Ordinance (Cap. 365) by a person who is entitled
to the reimbursement of the expenses of the funeral of the
deceased employee or of the expenses of the medical
attendance on the deceased employee,

or within such further time as the Commissioner, in the

circumstances of any particular case, thinks fit; and
(¢) stating the grounds of the objection.”;
(h) in subsection (12)—

(1) in paragraph (a), by repealing “and to the employer if the employer” and
substituting “, to the employer if the employer is not the objector and to the
ECAFB if the ECAFB, as the case requires,”;

(i1) in paragraph (c), by repealing “and each of the persons who has made an
application under subsection (1)” and substituting “, each of the person who
has made an application under subsection (1) and the ECAFB, as the case
requires,”;

(¢) in subsection (15), by repealing “or the persons named in the Certificate” and
substituting “the persons named in the Certificate, or the ECAFB”.

4. Determination of claims in
respect of minor injuries

Section 16A is amended—
(a) by repealing subsection (3) and substituting—
“(3) An objection to the amount of compensation assessed under
subsection (1) may be made in writing—
(a) by the employer, the employee or the ECAFB;
(b) within 14 days after—
(1) in the case of the employer or employee, the date of issue of
the certificate issued under subsection (2);
(i1) in the case of the ECAFB, the date on which an application
is made under section 16 of the Employees Compensation
Assistance Ordinance (Cap. 365) by the employee,
or within such further time as the Commissioner, in the
circumstances of any particular case, thinks fit;
(¢) stating the grounds of the objection; and
(d) by the objector sending a copy of the objection—
(1) where the objector is the employer, to the employee;
(i1) where the objector is the employee, to the employer;
(111) where the objector is the ECAFB, to the employer and the
employee.”;
(b) in subsection (5), by adding “and, where applicable, the ECAFB” after “employee”;
(¢) 1in subsection (8), by adding “, the ECAFB” after “employee”.

5. Cancellation of minor injuries
claim certificate by the Court

Section 16B(1) is amended by repealing “or the Commissioner” and substituting “, the
Commissioner or the ECAFB”.
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Employees Compensation Assistance (Notice
of Insolvency of Insurer) Regulation

6. Regulation repealed

The Employees Compensation Assistance (Notice of Insolvency of Insurer) Regulation (Cap.
365 sub. leg.) is repealed.

Employees’ Compensation Insurance Levies Ordinance

7. Schedule 2 substituted

Schedule 2 to the Employees’ Compensation Insurance Levies Ordinance (Cap. 411) is
repealed and the following substituted—

“SCHEDULE 2 [ss. 4, 6(3)
& 7(1)]

BODIES SPECIFIED FOR THE PURPOSES
OF SECTION 7(1)

Proportion of the net resources of
Item Specified body the Board to be distributed

Proportion of the net
resources in respect of

the relevant period Proportion of the net
ending on 30 September  resources in respect of the
2002 and up to the relevant period ending on
relevant period ending on 31 December 2007 and
30 September 2007 thereafter
1. The Occupational 20/63 20/63
Safety and Health
Council
2. The Employees 31/63 25/63
Compensation
Assistance Fund Board
3. The Occupational 12/63 18/63”.
Deafness Compensation
Board

Employees’ Compensation Insurance Levy
(Rate of Levy) Order

8.  Prescribed rate of levy

Paragraph 2(d) of the Employees’ Compensation Insurance Levy (Rate of Levy) Order (Cap.
411 sub. leg.) is repealed and the following substituted—
“(d) on or after 1 April 1998 and before 1 July 2002 is 5.3%;
(e) on or after 1 July 2002 is 6.3%.”.



