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Purpose

1 This paper gives a summary of relevant past discussions to assist Members to
study the Administration's proposals to implement Article 23 of the Basic Law (BL
23).

Background

2. BL 23 provides that the Hong Kong Special Administrative Region (HKSAR)
shall enact laws on its own to prohibit any acts of treason, secession, sedition,
subversion against the Central People's Government, or theft of state secrets, to
prohibit foreign political organizations or bodies from conducting political activities in
the Region, and to prohibit political organizations or bodies of the Region from
establishing ties with foreign political organizations or bodies.

The Crimes (Amendment) (No. 2) Bill 1996 introduced into the Legislative
Council on 4 December 1996

3. The Crimes (Amendment) (No. 2) Bill 1996 (the Bill), introduced into the
Legislative Council (LegCo) on 4 December 1996, sought to add the offences of
subversion and secession into Part I of the Crimes Ordinance (Cap. 200) (the
Ordinance) to bring it in line with BL 23 and to modify the existing provisions relating
to the offences of treason and sedition in the Ordinance to reflect the common law
position.

4. During the Second Reading of the Bill, the then Secretary for Security (S for S)
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explained the background to and reasons for the introduction of the Bill. S for S said -

"This Bill deals with the concepts of treason, sedition, secession and subversion
which are some of the concepts covered by Article 23 of the Basic Law.

Public concerns about the precise definition of these concepts have been building
up since 1995.  Honourable Members of this Council, who are elected to
represent the community, have since then continued to impress on the
Government the need to have clear legal definitions of these concepts on our
statute books at the earliest opportunity before 1 July next year.

In response to this Council's and the community's expressed concerns, we passed
proposals to amend the Crimes Ordinance to the Chinese side of the Joint
Liaison Group (JLG) in July 1995.  In July this year, we passed a draft Crimes
(Amendment) Bill to the Chinese side covering the concepts of treason, sedition,
secession and subversion.  I also explained to the Legislative Council
Information Policy Panel that, if we made no progress in our discussions with the
Chinese side, we would explain to the public the circumstances of the
disagreement.

In brief, the Chinese side considered that there is a clear difference between the
adoption of existing Hong Kong laws as the laws of the Hong Kong Special
Administrative Region (HKSAR), and the enactment of laws by the HKSAR on
its own in accordance with Article 23 of the Basic Law.  They made it clear that
they did not believe that we should make significant amendments to the Crimes
Ordinance at this stage to bring it into line with the Basic Law.

We hold a different view.  It is quite clear that it is the view of the community,
as reflected by this Council, that we should seek to have legislation on these
concepts covered in Article 23 of the Basic Law in place before 1 July 1997.
We also believe that there is no reason why we should not introduce appropriate
legislative amendments to the Crimes Ordinance before 1 July 1997.  By
producing workable legislative proposals which will need only minimal
adaptation to continue beyond the transfer of sovereignty, we will indeed be
facilitating the task of the future HKSAR.  This will not diminish the ability of
the HKSAR, under Article 23 of the Basic Law, to make laws on its own, that is
to say, not to have such laws made by the sovereign power.  The fact is that
Hong Kong already has laws on some areas covered by Article 23; neither the
existence of those laws nor any amendments to them restricts the power of the
HKSAR to legislate under Article 23.

If the Chinese side were able to agree to our view, then we would together have
contributed much towards a smooth transition and allayed the concerns of Hong
Kong people.  Unfortunately, we have not been able to reconcile these two
viewpoints.  It has recently become clear that we will not be able to reach
consensus in the JLG.  Given the need to respond to the concerns of the
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community, we have come to the view that we must take steps to fulfil our
public commitments by introducing this Bill into the Legislative Council."

5. A copy of the Bill and a marked-up copy of the Ordinance as would have been
amended by the Bill are in Appendices I and II respectively.

Bills Committee on the Crimes (Amendment) (No. 2) Bill 1996

6. A Bills Committee was formed at the House Committee meeting on 6 December
1996 to study the Bill in detail.  The Bills Committee held 13 meetings with the
Administration. It had also met representatives from the Hong Kong Bar Association
(Bar Association), Hong Kong Human Rights Monitor (HKHRM), Hong Kong
Journalists Association (HKJA), JUSTICE and the Law Society of Hong Kong (Law
Society) to listen to their views on the Bill and sought their comments on the
amendments proposed by the Bills Committee.  The major views/concerns of
members of the Bills Committee and deputations are summarised in paragraphs 7 to 17
below.

Provisions on treason and treasonable offences

7. Members generally agreed that the provisions on treason and treasonable
offences should not be reformed because of the constraint of time and resources.
They considered that such work should be done by the Law Reform Commission.

8. Section 3 of the Ordinance provides as follows -

(1) Any person who forms an intention to effect any of the following purposes,
that is to say -

(a) to depose Her Majesty from the style, honour and royal name of the
Crown of the United Kingdom or of any other of Her Majesty's
dominions;

(b) to levy war against Her Majesty within the United Kingdom or any
British territory in order by force or constraint to compel Her Majesty
to change Her measures or counsels, or in order to put any force or
constraint upon, or to intimidate or overawe, Parliament or the
legislature of any British territory; or

(c) to instigate any foreigner with force to invade the United Kingdom or
any British territory,
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and manifests such intention by an overt act or by publishing any printing or
writing, shall be guilty of an offence and shall be liable on conviction upon
indictment to imprisonment for life.

(2) It shall be no defence to a charge under this section that any act proved
against the person charged amounts to treason under section 2; but no
person convicted or acquitted of an offence under this section shall
afterwards be prosecuted for treason under section 2 upon the same facts.

9. A majority of members agreed that section 3 should be repealed, as such an
intention could not simply be deduced from an overt act and these provisions had the
effect of criminalising speech or writing.

10. The Bar Association and the HKHRM supported, in principle, the liberalisation
of the existing law on treason.  JUSTICE considered that the modernisation and
liberalisation of the provisions would do more harm than good because the provisions,
once amended, would be regarded as new legislation and as a result, the benefit of past
judicial interpretations might not be available to an accused person.

Offences of subversion and secession

11. A majority of members considered that the offences of subversion and secession
should not be created.  Since Hong Kong and most of the other common law
jurisdictions did not have such offences and the offensive acts under the proposed
provisions could be dealt with under the existing legislation, they were of the view that
it was not necessary to add the two offences into statute.  The Bills Committee
unanimously agreed to move amendments to delete the provisions for creating the
offences of subversion and secession.

12. The legal profession and other deputations also did not support the creation of
the offence of subversion, as it was neither obligatory nor necessary for the Hong Kong
Government to legislate on the offence.  Some deputations, including the Bar
Association, the HKHRM, HKJA and JUSTICE were not in support of the creation of
the offence of secession.  JUSTICE considered that section 2 of the Ordinance, in its
unamended but appropriately adapted form, contained elements of subversion and
secession as proposed in the Bill.

13. Although members belonging to the Democratic Party did not agree to the
creation of the two offences, they considered that the concepts of subversion and
secession should be incorporated into the provisions on treasonable offences, taking
into consideration the political reality.
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Offence of sedition

14. Some members considered that sections 9 and 10 of the Ordinance concerning
seditious intention and offences should be repealed, as the offence on sedition was
outdated and draconian. It also criminalised the expression of opinions.  In addition,
the provision on seditious intention could be so broadly interpreted that it was
threatening to human rights.

15. Some other members supported, in principle, the deletion of the offence.
However, in view of the political reality that the future legislature of the HKSAR
would very likely legislate on the offence in accordance with BL23, these members
were of the view that the provision on sedition should not be deleted at that stage, but
should be amended by -

(a) Narrowing the definition of seditious intention in section 9;

(b) Providing an additional element of having the purpose of disturbing the
"constituted authority" in section 9 to make prosecutions more difficult; and

(c) Incorporating Principle 6 of the Johannesburg Principles on National
Security, Freedom of Expression and Access to Information in section 10
for better protection of human rights.

16. Principle 6 of the Johannesburg Principles provides that expression may be
punished as a threat to national security only if a government can demonstrate that -

(a) the expression is intended to incite imminent violence;

(b) it is likely to incite such violence; and

(c) there is a direct and immediate connection between the expression and the
likelihood or occurrence of such violence.

17. The Bar Association, Law Society and HKJA supported the repeal of sections 9
and 10 because they were in contravention of the basic rights enshrined in the
International Covenant on Civil and Political Rights (ICCPR).  In addition, the Law
Society and JUSTICE considered that the offence of sedition was archaic, had
notorious colonial connotations and was contrary to the development of democracy. It
also criminalised speech or writing, and might be used as a weapon against legitimate
criticism of the government.

18. A copy of the report of the Bills Committee is in Appendix III for Members'
easy reference. The minutes of meetings of the Bills Committee are available on the
Research and Library Information System (RLIS) and the LegCo website at
http://www.legco.gov.hk/yr96-97/english/bc/bc56/papers/bc56ppr.htm.
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Resumption of Second Reading debate and Committee Stage of the Crimes
(Amendment) (No. 2) Bill 1996 at the Legislative Council sitting of 23 June 1997

Resumption of Second Reading debate and Committee Stage

19. The Second Reading debate on the Bill resumed at the LegCo sitting of 23 June
1997.  During the Committee Stage, a number of amendments were moved separately
by Hon Albert HO, Chairman of the Bills Committee, Hon James TO and Hon Emily
LAU. The major Committee Stage amendments (CSAs), the Council's decision on
these amendments, and the Council's decision on the original clauses are set out in
paragraphs 20 to 36 below.

Committee Stage amendments and original clauses

Clause 2 (Treason)

20. A CSA moved by Hon James TO to repeal section 2(1)(a), (b), (c) and (f) of the
Ordinance concerning conspiracy to harm Her Majesty or cause her bodily harm,
intention to do such act and overt act of an offence of rebellion, declaration of war
against Her Majesty or against the United Kingdom from being acts of treason was
negatived.

21. The original clause 2 to replace the inapplicable reference to Her Majesty by the
reference to the state, i.e. the United Kingdom, in section 2(1)(c) of the Ordinance was
also negatived.

Clause 3 (Treasonable offences)

22. A CSA moved by Hon Albert HO on behalf of the Bills Committee to repeal
section 3 of the Ordinance (see paragraph 9 above) was carried.

23. A CSA moved by Hon James TO to incorporate the concepts of subversion and
secession into the provisions on treasonable offences (see paragraph 13 above) was
negatived.

Clause 4 (Subversion)

24. CSAs moved by Hon Albert HO on behalf of the Bills Committee to repeal the
proposed creation of offence of subversion (see paragraph 11 above) were carried.

Clause 5 (Secession)

25. A CSA moved by Hon Albert HO on behalf of the Bills Committee to repeal the
proposed creation of offence of secession (see paragraph 11 above) was carried.
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Clause 7 (Seditious intention)

26. A CSA moved by Hon Albert HO on behalf of the Bills Committee to narrow
down the definition of seditious intention in section 9 of the Ordinance, and to provide
an additional element of having the purpose of disturbing the "constituted authority" in
section 9 to make prosecutions more difficult (see paragraph 15(a) and (b) above) was
negatived.

27. A CSA moved by Hon Emily LAU to repeal section 9 concerning seditious
intention (see paragraph 14 above) was negatived.

28. The original clause 7 to replace the reference to Her Majesty's dominions, etc by
reference to Hong Kong residents in section 9 was also negatived.

Clause 8 (Offence of sedition)

29. A CSA moved by Hon Albert HO on behalf of the Bills Committee to add a
provision to section 10 concerning the offence of sedition by incorporating Principle 6
of the Johannesburg Principles on National Security, Freedom of Expression and
Access to Information for better protection of human rights (see paragraph 15(c) above)
was negatived.

30. A CSA moved by Hon Emily LAU to repeal the offences of sedition in section
10 (see paragraph 14 above) was negatived.

31. The original clause 8 to modify the offences of sedition by adding the element
"with the intention of causing violence or creating public disorder or a public
disturbance" to reflect the common law was carried.

Clause 9 (Legal proceedings)

32. A CSA proposed by Hon Emily LAU to delete the legal proceedings for offences
of sedition was withdrawn because her amendments to clauses 7 and 8 were negatived.

33. The original clause 9 to amend the legal proceedings for offences of sedition was
carried.

Clause 12 (Power to remove seditious publications)

34. A CSA moved by Hon Emily LAU to repeal section 14 of the Ordinance
regarding the power to remove seditious publications was negatived.

35. The original clause 12 to delete reference to "public officer" to remove seditious
publications in section 14 was carried.
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Clauses 1, 6, 10 and 13

36. Clause 1 on short title and commencement, clause 6 to repeal section 7(6)
concerning incitement to disaffection, clause 10 to amend section 12 on evidence by
replacing "section 10" with "Part I or this Part" and clause 13 to repeal section 32(1)(h)
of the Post Office Ordinance (Cap. 98) relating to seditious publications were carried.

Third Reading of the Bill

37. The Bill as amended was passed at the LegCo sitting of 23 June 1997.  As a
result, the provisions on treasonable offences in section 3 were repealed, the
Administration's proposed creation of offences on subversion and secession was
repealed, and the Administration's proposal to modify the offences of sedition was
passed.

Crimes (Amendment) (No. 2) Ordinance 1997 (Ordinance No. 89 of 1997)

38. The Bill as passed by LegCo was assented to by the then Governor and gazetted
on 27 June 1997 as Crimes (Amendment) (No. 2) Ordinance 1997 (Ordinance No. 89
of 1997).  Under section 1 of this Ordinance, S for S was empowered to appoint a
commencement date for this Ordinance.  However, no such commencement date has
been appointed.

39. A copy of the Crimes (Amendment) (No. 2) Ordinance 1997 and a marked-up
copy of the Ordinance as would have been amended by the Crimes (Amendment) (No.
2) Ordinance 1997 are in Appendices IV and V respectively.

Other discussions on Article 23 held by Members in Panels

Discussions held by Panels

40. The issue of enactment of laws to implement BL23 was raised at meetings of
different Panels, including the Panel on Administration of Justice and Legal Services,
Panel on Home Affairs and Panel on Security.  Some members of the Panel on Home
Affairs expressed concern about the human rights aspects, while those of the Panel on
Administration of Justice and Legal Services and Panel on Security raised questions
about the details of proposed legislation and legislative timetable respectively.  A
summary of the deliberations at the Panel meetings is given in paragraphs 41 to 47
below.



-  9  -

Meeting of Panel on Home Affairs on 13 March 2000

41. In its Concluding Observations issued on 4 November 1999 on the report of the
HKSAR submitted under the ICCPR, the United Nations Human Rights Committee
(UNHRC) expressed concern that the offences of treason and sedition under the
Crimes Ordinance were defined in overly broad terms, thus endangering freedom of
expression guaranteed under Article 19 of ICCPR.  UNHRC also stated in its
Concluding Observations that all laws enacted under BL23 must be in conformity with
ICCPR.

42. At the meeting of the Panel on Home Affairs held on 13 March 2000 to discuss
the Concluding Observations, the Administration provided the following response to
members' question about the legal and policy considerations of the enactment of laws
to implement BL23 and the timetable for introducing them into LegCo -

(a) BL23 involved complex issues that required careful study and there would
be particular regard to the provisions of the ICCPR.  The Security Bureau
(SB) and the Department of Justice (D of J) were undertaking policy and
legal research on the subjects; and

(b) The legislative proposals for the implementation of BL23 would have to be
consistent with the provisions of the ICCPR, the continued application of
which to the HKSAR was guaranteed under BL39.  When the legislative
proposals were ready, there would be extensive public consultation.

43. The minutes of the Panel meeting are available on the RLIS and the LegCo
website at http://www.legco.gov.hk/yr99-00/english/panels/ha/minutes/ha130300.pdf.

Meeting of Panel on Administration of Justice and Legal Services on 16 October 2000

44. At the meeting of the Panel on Administration of Justice and Legal Services on
16 October 2000, the Secretary for Justice provided the following information in
response to a member's question about the progress of legislative proposals to give
effect to BL23 and the involvement of D of J in preparing the draft consultation
document -

(a) Legislative proposals and enforcement to deal with the prohibited acts
stated in BL23 fell within the policy responsibility of SB.  This included
the preparation of consultation documents for the purpose of wide public
debate on such matters.  SB would seek advice from D of J on legal policy
issues as well as the drafting of the consultation documents.  Acting on an
agreed policy, D of J was responsible for drafting the necessary legislation;

(b) Law drafting concerning BL23 had not commenced yet; and
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(c) D of J had made a comparison of the existing laws with the requirements in
BL23.  The Administration's view was that the HKSAR should enact new
laws because of the inadequacies of the laws currently in force.  For
example, the concept of secession and subversion against the Central
People's Government as well as theft of state secrets was unknown in
existing legislation.

45. The minutes of the Panel meeting are available on the RLIS and the LegCo
website at http://www.legco.gov.hk/yr00-01/english/panels/ajls/minutes/aj161000.pdf.

Meeting of Panel on Security on 19 October 2000

46. At the meeting of the Panel on Security on 19 October 2000, a member asked
about the Administration's timetable for the enactment of legislation to implement
BL23.  S for S stated that the Administration had a responsibility to enact legislation
to implement BL23.  S for S also stated that as the subject was complicated and
sensitive, much time was needed for the examination of its policy and legal aspects.

47. The minutes of the Panel meeting are available on the RLIS and the LegCo
website at http://www.legco.gov.hk/yr00-01/english/panels/se/minutes/se191000.pdf.

Question raised in Council

48. At the Council meeting on 12 April 2000, Hon SZETO Wah asked the following
oral question on BL23 -

"It is learnt that the Government is studying how BL23 can be given effect by
way of legislation.  In this connection, will the Government inform this
Council :

(a) Of the estimated timetable and current progress of the whole study and
legislative process;

(b) Whether, before submitting the relevant Bill to this Council, it will
consult the people of Hong Kong and the Central People's Government;
if it will, how and through what channels the consultations will be
carried out; and

(c) Whether it has studied if the definition for "foreign political
organisations or bodies" in the above-mentioned Article includes those
political organisations or bodies in Taiwan and the Macao Special
Administrative Region."



-  11  -

49. S for S made the following points in reply -

(a) Under BL23, the HKSAR Government was required to enact laws on the
seven types of acts listed therein.  Laws on these acts were found all over
the world.  Thus, the HKSAR Government was duty-bound to conduct
detailed studies on this matter and work out its own proposals through an
appropriate procedure.  The work was absolutely essential;

(b) The Administration was studying how to implement the requirements of
BL23.  The study was at an early stage and the Administration was in the
process of conducting research on the laws and law reform proposals of
other jurisdictions, and studying relevant human rights principles.  The
Administration did not have a firm timetable for completion of the whole
process;

(c) The Administration intended to consult the public after it had drawn up
tentative legislative proposals for implementing BL23.  This would take
place before detailed legislation was prepared.  Given that the
implementation of BL23 involved questions of national sovereignty,
unification and territorial integrity, the Administration envisaged that it
would need to exchange views with relevant departments of the Central
People's Government before the tentative proposals were finalised.
However, no views had been reached regarding the detailed format or time
scale of such discussion; and

(d) As Taiwan and Macao were parts of China, the Administration's
understanding was that the "foreign political organisations or bodies" as
referred to in BL23 did not include political organisations or bodies in these
two places.

50. Regarding whether any legislation thus drawn up would result in retrogression in
the current freedom of speech and actions enjoyed by the public, S for S advised that
any legislation enacted to implement BL23 had to comply with the provisions of BL39.
The Administration would do nothing which might affect the existing human rights
and freedoms enjoyed by the people of Hong Kong.

51. On the question of whether the enactment of local legislation for the
implementation of BL23 would create more circumstances unique to Hong Kong that
curtailed the current human rights protection, S for S stated that the reservations made
when international human rights covenants were first applied to Hong Kong would not
be further extended because of legislation enacted to implement BL23.  S for S
stressed that while the Administration had to consider the unique circumstances of
Hong Kong and the need for national security, it also had to ensure that the statutory
human rights and freedoms stipulated in BL would not be curtailed.
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52. On the issue of whether the Administration would disclose the advice given by
the Central People's Government to the HKSAR Government and whether the latter
would enact laws on its own, S for S advised that the HKSAR would enact laws on its
own.  Public consultation would be made and the legislative proposal would be tabled
before LegCo for open debate and endorsement.  The legislative proposal should also
be acceptable to the people of Hong Kong.  However, it was not the Administration's
practice to disclose the views exchanged between the HKSAR Government and the
relevant authorities of the Central People's Government.

53. Regarding the question of whether there would be room for the seven types of
crimes referred to in BL23 to be defined differently from those in the Mainland, S for
S stated that the intent of the BL drafters was to allow the HKSAR Government to
enact the laws on its own, and to determine for itself what kinds of laws could both
safeguard national security and take account of the unique circumstances of Hong
Kong.  Thus, the HKSAR Government would have adequate room in the legislative
process to study similar laws in other jurisdictions before making any proposals and
deciding the types of laws most suitable for Hong Kong.

54. The official record of proceedings of the Council meeting is available on the
RLIS and the LegCo website at http://www.legco.gov.hk/yr99-00/english/counmtg
/hansard/000412fe.pdf.

Council Business Division 2
Legislative Council Secretariat
25 September 2002


