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Purpose

This paper provides background information on Village Representative (VR)
elections.  It also gives an account of past discussions on the subject matter held by
Legislative Council (LegCo) Members since the first term of LegCo, including -

(a) discussions on VR elections held by the Panel on Home Affairs;

(b) discussions on regulation of VR elections held in the course of
discussing the District Councils Bill and the Elections (Corrupt and
Illegal Conduct) Bill by LegCo;

(c) questions raised at Council meetings in respect of relevant court rulings
on the rights of non-indigenous inhabitants in VR elections;

(d) discussions on VR elections at a meeting between Members and
Councillors of Heung Yee Kuk.

Background

2. VR is defined under section 3(3)(a) of the Heung Yee Kuk Ordinance (Cap.
1097) to mean "a person elected or otherwise chosen to represent a village who is
approved by the Secretary for Home Affairs".  VRs assist in the certification of the
indigenous status of villagers for the purpose of applying for small house and hillside
burials, and in witnessing villagers' applications for succession to estate.
"Indigenous villager" is defined under section 2 of the Government Rent (Assessment
and Collection) Ordinance (Cap. 515) as "a person who was in 1898 a resident of an
established village in Hong Kong or who is descended through the male line from that
person".  VRs also liaise between the Government and the villagers on village
removal, development clearance and other rural affairs.
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3. There should be 981 VRs elected from 688 villages, and a village may have up
to five representatives.  VRs of a designated area are the members of the Rural
Committee (RC) of that area.  There are 27 RCs in total.  The chairmen of RCs are
ex officio members of the relevant District Councils.  The chairmen and vice-
chairmen of RCs are Ex Officio Councillors of Heung Yee Kuk.  Special Councillors
of Heung Yee Kuk are elected by the Ex Officio Councillors of three districts, namely,
Tai Po, Yuen Long and Southern District, from among VRs.  Heung Yee Kuk has
become a functional constituency of LegCo since 1994.

4. The composition, powers and functions of Heung Yee Kuk are governed by the
Heung Yee Kuk Ordinance.  The First Reading of the Heung Yee Kuk Bill 1959 was
moved at the Council sitting on 25 November 1959.  An extract from the Official
Record of Proceedings of the sitting is in Appendix I.  The Administration moved an
amendment to the Heung Yee Kuk Ordinance at the Council sitting on 16 March 1988
to include 15 co-opted members to the Full Council of the Board.  An extract from
the Official Record of Proceedings of the sitting is in Appendix II.

5. Heung Yee Kuk promulgated a set of Model Rules in August 1994 for the
conduct of VR elections.  According to the Rules, for instance, any indigenous
villager, male or female, aged 18 or above may be a voter or may be nominated as a
candidate in a VR election.  The Rules also provide for fixed four-year terms for the
elected representatives.  Details of the qualifications for a voter and candidate as
prescribed by the Model Rules are in Appendix III.

6. Villagers have flexibility to adapt the Model Rules in accordance with local
customs so long as the adapted rules are not in conflict with the principles of the
Model Rules and have the approval of the respective RC.  Voter registers for VR
elections are compiled by the villagers themselves based on the principles of the
Model Rules.

7. It has all along been the position of the Administration that VR elections are
internal elections within the rural community and that the role of the Administration is
strictly supportive and ancillary.  District Officers (DOs) provide administrative
support to villagers.  DOs will exercise the authority under section 3(3) of the Heung
Yee Kuk Ordinance of approving a person as VR.  However, if that person has been
elected by a procedure in which women have not been able to participate on equal
terms with men, DOs will, in accordance with section 35(5) of the Sex Discrimination
Ordinance (Cap. 480), not exercise such authority.

Recent development

8. A Working Group on Rural Elections (the Working Group) was set up by the
Home Affairs Bureau in April 1999 to review the arrangements and procedures for
rural elections and to formulate proposals to further improve the framework of the
rural elections.  In the meantime, two non-indigenous villagers, Mr CHAN Wah and
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Mr TSE Kwan-sang launched separate legal challenge against the system of VR
elections.

9. Mr CHAN Wah is a fisherman who was denied his voting right in the VR
election of the Po Toi O Village where he has lived all his life.  Mr CHAN is not an
indigenous villager, but he is married to an indigenous villager.  In the case of Mr
TSE Kwan-sang, he was refused permission to stand as a candidate in the VR election
of the Shek Wu Tong Village, although he was born in that village.  Both men were
denied their right to be a voter/candidate because they are not indigenous villagers.

10. In 1999, the Court of First Instance ruled in favour of Mr CHAN and Mr TSE
that non-indigenous villagers should have the right to vote and to be a candidate in VR
elections.  The Court of First Instance also took the view that Heung Yee Kuk should
not only represent the interest of indigenous residents.  An appeal was lodged by the
Government and the RCs concerned which was dismissed by the Court of Appeal of
the High Court on 26 January 2000.  The Government then appealed to the Court of
Final Appeal (CFA).

11. The main points of the judgment delivered by CFA on 22 December 2000 are
as follows -

(a) the VR electoral arrangements which deprived non-indigenous villagers
of their right to vote or to stand as candidates are unreasonable and
inconsistent with Article 21(a) of the Hong Kong Bill of Rights
Ordinance (Cap. 383) and involved unlawful discrimination on the
ground of sex under the Sex Discrimination Ordinance; and

(b) the Secretary for Home Affairs was bound not to approve any person
elected as VR under such arrangements.

12. The discrimination issue is only involved in Mr CHAN's case.  The alleged
discrimination is that non-indigenous women married to indigenous villagers have the
right to vote, but non-indigenous men married to indigenous villagers are excluded
from voting.

13. The CFA judgment has significant implications.  In reaching the judgment,
the Court took the view that a VR represents the whole population of the village
instead of just the indigenous villagers, and that Heung Yee Kuk represents the whole
population of the New Territories and not just the indigenous villagers there.

14. The Court further took the view that there is no justification that indigenous
villagers should have the political rights to vote and to stand as candidates in VR
elections to the exclusion of others, in order to ensure that the traditional rights and
interests of indigenous inhabitants under Article 40 of the Basic Law are adequately
protected.
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15. After the delivery of the CFA judgment, the Administration has held
discussions with Heung Yee Kuk concerning the arrangements of VR elections which
would comply with the judgment.  According to media reports, the latest proposal
put forward by the Administration is entitled "New arrangements for holding rural
elections".  Under the proposal, non-indigenous people who have lived in the New
Territories and outlying islands for three years are eligible to vote in VR elections and
those who have lived there for five years will be eligible to stand as candidates.
Each of the rural villages will be allowed to elect two types of representatives.  One
will be elected by both indigenous and non-indigenous villagers and the other by
indigenous villagers only.  The representative elected by indigenous villagers will be
responsible for all affairs of the clan, such as funerals for elders and deciding who is
eligible to build houses on village land.  All other matters will be handled by both
representatives.

Main points of past discussions

16. Members closely monitored the issue of VR elections.  They expressed
dissatisfaction that 100% compliance with the Model Rules had not been achieved
even though the Rules were promulgated as early as 1994.  Members were also
dissatisfied that villagers had the flexibility to adapt the Model Rules.  Members
considered that the Administration should take a more active role in the process of VR
elections, including compilation of the electoral roll, in order to ensure fair and open
elections.  In the light of complaints about lack of transparency and unfair practices
of VR elections, members had urged the Administration to regulate these elections by
legislation.  They were of the view that VR elections should not be considered as
internal elections within the rural community because VRs could be elected as
chairmen of RCs who were in turn ex officio members of the District Councils.

17. The Administration advised the Panel on Home Affairs at its meeting on
10 May 1999 that the Working Group considered that the three-tier elections in rural
sector, i.e. Heung Yee Kuk, RCs and VR elections, should be subject to the regulation
of the Corrupt and Illegal Practices Ordinance.  The Administration also informed
members that according to the ruling of the Court of First Instance, Heung Yee Kuk
represented the entire New Territories.  As the ruling differed from the usual
interpretation adopted by the Government, legal advice was being sought as to
whether an appeal should be lodged against the ruling.  One of the purposes of the
appeal was to clarify the role of Heung Yee Kuk.

18. After the delivery of the CFA judgment, the Administration briefed the Panel
on Home Affairs at its meeting on 26 February 2001 on the implications and the
progress of the review of VR elections.  Some members were of the view that
allowing non-indigenous inhabitants to vote in VR elections might conflict with the
original intent of the Heung Yee Kuk Ordinance which was enacted in 1959.  The
Administration pointed out that although it was not disputed that a great majority of
residents in the New Territories in 1959, except Tsuen Wan, were indigenous
inhabitants, non-indigenous inhabitants now made up a substantial part of the
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population of the New Territories.  The Administration assured members that it
would endeavour to expedite the review and work out a formulation which would
comply with the CFA judgment and, at the same time, protect the lawful traditional
rights and interests of indigenous inhabitants.

19. At a meeting between Members and Councillors of Heung Yee Kuk on
29 January 2002, proposed new arrangements for holding rural elections were
discussed.  Members noted that the mainstream view of Heung Yee Kuk was that
while the CFA judgment should be accepted and respected, the traditional rights and
interests of indigenous inhabitants under Article 40 of the Basic Law should also be
protected.  A Member expressed agreement with the view of Heung Yee Kuk.  He
pointed out that if one VR was to be elected by indigenous villagers and another VR
elected by both indigenous and non-indigenous villagers, they should have
overlapping, but not identical, functions.  Another Member, however, expressed
concern that it would be unfair that indigenous villagers would get two votes under
the proposed new arrangements for holding rural elections.

Chronological account of past discussions

20. A chronological account of the past discussions is set out in the following
paragraphs for members' easy reference.

1998-1999 legislative session

Meeting of the Panel on Home Affairs on 8 February 1999

21. The Administration briefed the Panel on Home Affairs on the position of VR
elections.  Various issues including compliance with Model Rules, participation of
women, role of DOs and compilation of electoral roll were discussed.  An extract
from the relevant minutes of the meeting is in Appendix IV.

Council meeting on 10 March 1999

22. During the Committee Stage discussion of the District Councils Bill on
10 March 1999, some Members had expressed views on the regulation of VR
elections by law.  An extract from the Official Record of Proceedings of the meeting
is in Appendix V.

Council meeting on 31 March 1999

23. At the Council meeting on 31 March 1999, Hon Cyd HO raised a question
about the Government's follow-up actions in respect of the arrangements for VR
elections following the ruling of the Court of First Instance on the cases of Messrs.
CHAN Wah and TSE Kwan-sang.  An extract from the Official Record of
Proceedings of the meeting is in Appendix VI.
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24. Hon Andrew CHENG also raised a question about the rules for qualifying as
voters and candidates in VR elections adopted by various villages in the New
Territories at the same Council meeting.  An extract from the Official Record of
Proceedings of the meeting is in Appendix VII.

Council meeting on 21 April 1999

25. At the Council meeting on 21 April 1999, Hon SZETO Wah raised a question
relating to regulation of VR elections by law and relevant investigation by the Equal
Opportunities Commission.  An extract from the Official Record of Proceedings of
the meeting is in Appendix VIII.

Meeting of the Panel on Home Affairs on 10 May 1999

26. The Administration briefed the Panel on Home Affairs on the progress of the
review of VR elections, as discussed in paragraph 17 above.  An extract from the
relevant minutes of the meeting is in Appendix IX.

1999-2000 legislative session

Council meeting on 16 February 2000

27. When the Second Reading debate on the Election (Corruption and Illegal
Conduct) Bill was resumed at the Council meeting on 16 February 2000, Members
had expressed view about legislation to regulate VR elections.  An extract from the
Official Record of Proceedings of the meeting is in Appendix X.

Council meeting on 23 February 2000

28. At the Council meeting on 23 February 2000, Hon Albert HO raised a question
relating to the Government's action after its appeal against the ruling of the Court of
First Instance in respect of the rights of non-indigenous inhabitants in VR elections
was dismissed.  An extract from the Official Record of Proceedings of the meeting is
in Appendix XI.

2000-2001 legislative session

Meeting of the Panel on Home Affairs on 26 February 2001

29. As discussed in paragraph 18 above, the Administration briefed the Panel on
Home Affairs on the implications of the CFA judgment on the rights of non-
indigenous inhabitants in VR elections and the progress of the review of VR elections.
An extract from the relevant minutes of the meeting is in Appendix XII.
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2001-2002 legislative session

Meeting between Members and Councillors of Heung Yee Kuk on 29 January 2002

30. Members exchanged views on the proposed new arrangements for holding rural
elections with Councillors of Heung Yee Kuk.  An extract from the relevant minutes
of the meeting is in Appendix XIII.

Council Business Division 2
Legislative Council Secretariat
10 June 2002







Appendix II

Extract from Official Record of Proceedings of
Council sitting on 16 March 1988

X     X     X     X     X     X     X     X

First Reading of Bill

HEUNG YEE KUK (AMENDMENT) BILL 1988

Bill read the First time and ordered to be set down for Second Reading pursuant to Standing
Order 41(3).

Second Reading of Bills

HEUNG YEE KUK (AMENDMENT) BILL 1988

THE SECRETARY FOR DISTRICT ADMINISTRATION moved the Second Reading of: ‘A Bill to
amend the Heung Yee Kuk Ordinance’.

He said: Sir, I move that Heung Yee Kuk (Amendment) Bill 1988 be read a Second time.

The Bill is the result of extensive discussion between the Administration and the
Heung Yee Kuk on their proposal to name some of their ex-members as non-voting permanent
advisers and to expand the membership of their full council and executive committee by
additional co-opted councillors.

It has always been the Kuk’s intention to widen their representation and recruit more
talents so as to enhance their capability and efficiency. They have therefore suggested to the
Administration that the constitution be amended to allow for the recruitment of 15 more
members who need not be selected from amongst the indigenous New Territories population.
However, the Kuk would take care in identifying personalities who have long-standing
connections with the New Territories and are thus capable of contributing to the well-being of
the New Territories residents.

The selection of co-opted councillors will be closely scrutinised. The candidates for
selection will have to be nominated by five members of the Kuk’s executive committee, one
of whom being the chairman or a vice-chairman. The nominations will then be vetted and
approved by myself before they are finally put to the full council of the Kuk for confirmation.
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To give recognition to long-serving members and in order that experience and
knowledge can be retained, it is also proposed that members of their executive committee who
have served for two consecutive terms and all past chairmen should be made permanent
advisers of the Kuk.

Besides the expansion in membership and introduction of permanent advisers, the Bill
introduces some technical amendments to facilitate the orderly conduct of elections and
smooth operation of the Kuk. In brief, the Bill is aimed at enhancing the Kuk’s efficiency and
capability.

Sir, I move that the debate on this Bill be adjourned.

Question on adjournment proposed, put and agreed to.

X     X     X     X     X     X     X     X
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Extract of Official Record of Proceedings of
Council sittings on 27 April 1988

X     X     X     X     X     X     X     X

HEUNG YEE KUK (AMENDMENT) BILL 1988

Resumption of debate on Second Reading (16 March 1988)

Question proposed.

MR. CHEUNG (in Cantonese): Sir, as proposed by the Heung Yee Kuk, the major amendment
in the Heung Yee Kuk (Amendment) Bill 1988 is to expand the membership of the Executive
Committee of the Heung Yee Kuk by up to 15 additional persons known as co-opted
councillors. From my observation, the Heung Yee Kuk Ordinance (Cap 1097) has been put
into force for 28 years since its passage into law by this Council in 1959. Throughout these
years, our community in the New Territories has witnessed considerable changes.
Consequently, the workload of the Heung Yee Kuk has become increasingly heavy. As
provided in section 9 of the Heung Yee Kuk Ordinance, one of the objectives of the Kuk is ‘to
advise the Government on social and economic developments in the interests of the welfare
and prosperity of the people of the New Territories.’ Thus, the proposed amendment is in no
way contradictory to the spirit of the Ordinance. In fact, it enhances the capability of the Kuk
in coping with the changing needs and enables it to open its door and draw from a wider pool
of available talents to improve its efficiency in serving the community. It is a good thing that
the Kuk can make such a reform. It deserves our support.

These additional co-opted councillors of the Kuk cannot be members of a rural
committee, but are otherwise unrestricted as to their eligibility for office. This is a clear
indication of the Kuk’s determination to change its rules. If talented people are to become co-
opted councillors only by way of election or nomination on a district basis, it would be
difficult for the Heung Yee Kuk to draw benefit from the talent of individuals of high calibre.
However, it is necessary that these co-opted councillors should have certain links with the
local community in the New Territories.

As regards the introduction of the offices of non-voting permanent advisers and the
new provision to disqualify members who fail to regularly attend the Kuk’s meetings, these
are considered as tangible measures to enhance the Kuk’s efficiency aiming at fostering a
better sense of responsibility among members in a bid to prevent members from holding their
positions merely in name. Such pragmatic attitude is indeed commendable.



HONG KONG LEGISLATIVE COUNCIL-27 April 1988

4

Consequential upon the expansion of membership by 15 co-opted councillors,
amendments to the provisions regarding the Kuk’s meetings and its election procedures are
also necessary. I, therefore, shall move some amendments to this Bill at the Committee stage
to ensure that these procedures will be clearly provided in law.

Sir, with these remarks, I fully support the motion.

SECRETARY FOR DISTRICT ADMINISTRATION: Sir, I would like to thank Mr. CHEUNG Yan-
lung for his support to the Bill. I agree with Mr. CHEUNG’s amendments which he will
propose to be made to the Bill at the Committee stage.

Question put and agreed to.

Bill read the Second time.

Bill committed to a Committee of the whole Council pursuant to Standing Order 43(1).

X     X     X     X     X     X     X     X

Committee stage of Bills

Council went into Committee.

HEUNG YEE KUK (AMENDMENT) BILL 1988

Clauses 1 to 3 and 6 to 8 were agreed to.

Clauses 4, 5, 9 and 10

MR. CHEUNG: Sir, I move that the clauses specified be amended as set out in the paper
circulated to Members.

Proposed amendments

Clause 4

That clause 4 be amended by deleting clause 4 and substituting the following—

‘Section 4 of the principal Ordinance is amended—

(a) in subsection (1) by deleting “and Ordinary Members” and substituting
the following—

“, Ordinary Members and all of the Co-opted Councillors”; and
(b) in subsection 2(a)(ii) by deleting “Unofficial”.’.
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Clause 5

That clause 5 be amended by inserting after ‘amended’ the following—

‘—
(a) in subsection (1) by inserting after “elected” the following—

“or confirmed”; and

(b) ’.

Clause 9

That clause 9(a) be amended by deleting ‘All Councillors other than Ex Officio Members of
the Executive Committee’ and substituting the following—

‘All Special Councillors and Vice Chairmen of Rural Committees’.

Clause 10

That clause 10(a) be amended by deleting ‘members’ in both cases and substituting the
following—

‘Councillors’.

The amendments were agreed to.

Clauses 4, 5, 9 and 10, as amended, were agreed to.

X     X     X     X     X     X     X     X

Third Reading of Bills

THE ATTORNEY GENERAL reported that the

X     X     X     X     X     X     X     X

HEUNG YEE KUK (AMENDMENT) BILL 1988

had passed through Committee with amendments. He moved the Third Reading of the Bills.

Question on the Bills proposed, put and agreed to.

Bills read the Third time and passed.

X     X     X     X     X     X     X     X
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Qualifications for a voter and candidate
as prescribed by the Model Rules

The qualifications for a voter and candidate are prescribed by the Model Rules
as follows :

1. Qualifications for a voter :

(a) Any indigenous villager, male or female, aged 18 or above; or

(b) Any person, male or female, aged 18 or above, who is a Hong
Kong permanent resident within the meaning of the Immigration
Ordinance (Cap 115) whose major place of residence is the
village.

2. Qualifications for nomination as a candidate in an indigenous village :

Any indigenous villager, male or female, aged 18 or above.

3. Qualifications for nomination as a candidate in a non-indigenous village :

Any person, male or female, aged 18 or above, who is a qualified voter
under Rule 4 above and who has ordinarily resided in Hong Kong for
the 10 years immediately preceding the date of election.



Appendix IV

Extract from minutes of meeting of
LegCo Panel on Home Affairs on 8 February 1999

X     X     X     X     X     X     X     X

Action

IV. Village Representative elections
[Paper No. CB(2)1251/98-99(02)]

16. The Chairman informed members that Duty Roster Members of the
Legislative Council had recently interviewed a deputation of villagers from
Shung Ching San Tsuen, Shap Pat Heung, Yuen Long who complained about
the proposal of the Yuen Long District Office to delete the names of 94
villagers from the provisional electoral roll of the coming Village
Representative (VR) election of the village based only on the advice of the
existing VRs.  These Members suggested that the general issues of VR
elections be referred to the Panel for discussion.

17. At the invitation of the Chairman, Deputy Director of Home Affairs
(DD of HA) briefed members on the Administration’s paper.  DD of HA
informed the meeting that there were currently about 1 000 VRs in the New
Territories (NT).  In 1994, the Administration and the Heung Yee Kuk had
agreed on a set of the Model Rules for VR elections to ensure open and fair
elections.  Previously, VR elections were largely based on “one-household-
one-vote”, but the Model Rules had introduced more equitable arrangements
including one-person-one-vote, equal voting rights for men and women and
fixed four-year term for VRs.

Compliance with Model Rules in Village Representative elections

18. DD of HA informed members that more than 95% of the NT villages
had elected their VRs in accordance with the Model Rules since 1994.  As
regards the remaining 5%, DD of HA explained that some of these villages
were compiling their electoral rolls or lists of eligible candidates.  In a few
villages, there had been disputes or disagreement over the electoral roll,
resulting in delays in holding the re-election, and a recent case was still
awaiting judicial adjudication.  Nevertheless, DD of HA stressed that, in
general, there had not been serious problem in the implementation of Model
Rules for VR elections, and the nine NT District Officers had provided
administrative support to facilitate the conduct of fair and open VR elections.

19. Mr LEE Wing-tat noted that most NT villages had completed one round
of re-elections already, and he queried why 5% of the villages still had not
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Adm

completed the necessary procedures for re-election five years after the
adoption of the Model Rules.  DD of HA clarified that these villages had not
objected to the Model Rules, but they needed time to complete the necessary
preparatory work for the re-election.  Mr LEE was dissatisfied with the
Administration’s explanation and the long time taken by these villages in
complying with the Model Rules.  Mr LAU Wong-fat also asked whether the
Administration had made any efforts to ensure 100% compliance with the
Model Rules.  In response, DD of HA said that the 95% compliance was
based on previous round’s performance and he expected better performance on
completion of the current round of re-election by April this year.  He assured
members that the Home Affairs Bureau, Home Affairs Department and the
nine NT District Officers would continue to make concerted efforts to resolve
disputes and to facilitate the conduct of open and fair elections.  In response
to the Chairman, DD of HA undertook to inform the Panel of the progress of
VR election in the remaining 49 villages.

20. DD of HA informed members that most villages were undergoing re-
election of their VRs as their current term would expire on 31 March 1999. He
said that about 80 % of the villages had already completed the second round of
re-election while the remaining 20 % would also hold their re-election before
April.  If the VRs were not re-elected in time, they could not stand for the
Rural Committee elections.  In response to members, DD of HA said that the
re-election was progressing smoothly and the District Officers would make
their best efforts to ensure compliance with the Model Rules, particularly the
principles of one-person-one-vote and equal voting rights for men and women.
He would also visit the villages personally to see that the Model Rules were
complied with.  He stressed that while the Administration would provide
support to facilitate the conduct of rural elections, it would not be appropriate
for the Administration to interfere too much with VR elections which were
basically private and internal elections of the rural community.  Mr LEE
Wing-tat considered that the Administration should set a target of 100%
compliance with the Model Rules, and urged the Administration to report to
the Panel the results of the current round of VR re-elections which were
expected to complete in April 1999.  DD of HA agreed to provide the
information.

Participation of women in VR elections

21. Ms Emily LAU referred to the Initial Report on the Hong Kong Special
Administrative Region under Article 18 of the Convention on the Elimination
of All Forms of Discrimination Against Women that there were 10 women
among about 1 000 VRs.  She said that the low participation rate of women
was also mentioned in the UN Hearing on 2 February 1999.  In this
connection, she asked whether there were any barriers against women
participating in VR elections.  She commented that the District Officers
appeared to have played a rather passive role in VR elections and had not made
efforts to analyse the reasons for the low participation rate of women in VR
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elections.  DD of HA clarified that there were 951 incumbent VRs (95% of
the 1 000 VR seats) and election of these VRs was based on the Model Rules
which provided for one person-one-vote and equal voting rights for men and
women.  If any of these elections were found to have not complied with the
principles of the Model Rules, the District Officer concerned would not
endorse the result of the election.  As VR elections were voluntary elections,
he did not see any barrier against women participating in the elections.  DD of
HA added that since his assumption of the present office, he had not received
any complaint on sex discrimination in VR elections.  He stressed that the
election process was fair and open and that about 20 women stood as
candidates in the first round of VR elections.

Adm

22. Deputy Chairman expressed concern that female villagers might be
inhibited by social pressure from participating in VR elections.  DD of HA
responded that traditionally male villagers were more active in rural elections,
but he also noted a trend of increasing women participation.  Recently, the
number of female VRs elected in the second round of VR elections had been
increased to 13.  At the request of Deputy Chairman, DD of HA undertook to
provide statistics on the number of male and female electors registered for VR
elections in different villages.

Role of District Officers

23. Ms Emily LAU referred to the Administration’s earlier response that
District Officers only played a supportive and ancillary role in the process of
VR elections.  If that was the case, Ms LAU queried how the District Officer
could endorse the VR election results if the District Officer had not monitored
the entire process to ensure there were no irregularities.  DD of HA responded
that the District Officer would not endorse the status of an VR who was not
elected in accordance with the principles of one-person-one-vote, equal voting
right for men and women and fixed four-year term as stipulated in the Model
Rules.  Without the endorsement of the District Officer concerned, the “VR”
could not take part in the Rural Committee election and could not discharge the
functions of VRs such as certification of the status of indigenous villagers.
Re-election would then be necessary.  Responding to Ms LAU’s further
enquiry, DD of HA advised that so far the District Officers had not refused to
endorse the status of the VRs elected, since elections normally would not be
held in villages where there was disagreement over the election procedures.
Mr LEE considered that if the Administration insisted on non-interference in
the VR election process, the Administration should at least put in place an
appeal mechanism to deal with objections raised during the election process.

Compilation of the electoral roll

24. Mr LEE Wing-tat asked whether the list of eligible voters for VR
election required the approval of the District Officer or the incumbent VR
concerned.  He was concerned that there would be conflict of interest if the
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incumbent VR had the authority of determining the list of eligible voters for
the VR election. DD of HA responded that although approval of the District
Officer was not required, the list was compiled by the villagers themselves
based on the principles in the Model Rules and consensus among villagers.
Mr LEE disagreed with the Administration’s response, pointing out that the
VR had the authority of determining whether a person had the status of an
indigenous villager, and such a status would affect the person’s eligibility as a
voter/candidate in VR elections.  He was disappointed that the Administration
had failed to resolve this long-standing problem.  DD of HA replied that
issues concerning the indigenous villager status should be determined by the
elders of the village and the VR concerned.  He said that it was not possible
for the VR to distort or conceal the fact in this respect because NT villages
were closely-knit rural communities and there should be proof of family trees,
etc.  With regard to differences in opinions regarding the voting rights of
residents in villages, DD of HA said that the village elders concerned would
need time to settle the disputes through consultation and discussion among
villagers.  He considered it impractical for the District Officers to impose
uniform criteria for all villages which had different characteristics and
traditions.

25. Noting that villagers had the flexibility to adapt the rules in accordance
with the traditions of the villages so long as these rules were not in conflict
with the “Model Rules” and had the approval of the respective Rural
Committee, Deputy Chairman considered it inappropriate to leave compilation
of the electoral roll entirely to village elders and VRs.  He referred to recent
complaints that Rural Committees had been allowed to add new criteria to the
“Model Rules” to prevent some villagers who would otherwise qualify for
registration as voters to participate in VR elections.  For example,  an
indigenous villager must live in self-owned property in order to be qualified for
registration, while a female indigenous villager who was married to a person
outside the village would be excluded from registration.  In response to
Deputy Chairman’s enquiry, DD of HA explained that the procedure of voter
registration for “indigenous” villages was comparatively simple.  However,
there were some “non-indigenous” villages which also allowed registration of
non-indigenous villagers subject to a residency requirement.  He informed
members that Shung Ching San Tsuen was a “non-indigenous” village which
had at one time imposed the additional condition for registration as voters by
requiring a villager to have self-owned property in the village.  The District
Office had subsequently resolved the dispute and this additional condition was
withdrawn.  DD of HA said that it was the role of a District Officer to decide
whether to recognize the VR status on the basis of the broad principles of the
“Model Rules”.  On the voting right of married women, DD of HA pointed
out that it was the general principle that a married indigenous female villager
should vote in the village where she resided.  However, if the married women
could not vote in the village they lived, alternative arrangements might have to
be made, with regard to the circumstances of the concerned villages, for the
indigenous female villagers to take part in the election of their original village.
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Deputy Chairman opined that it was a case of sexual discrimination to impose
restriction on the voting right of married indigenous female villagers, since no
similar conditions applied to male indigenous villagers who could freely take
part in the VR election even though the latter had moved out of the village
concerned.  He was of the view that if villages were allowed the flexibility to
adapt the “Model Rules”, it would be difficult to ensure fairness since
unreasonable additional conditions for registration as voters might be included
by individual villages.  Mr LEE Wing-tat shared the views of Deputy
Chairman.  DD of HA reiterated that as NT villages had different traditions
and characteristics, it was necessary to allow some flexibility in the
implementation of the Model Rules so long as it was not in conflict with the
principles of the “Model Rules”.  As the election process was open and
transparent, it was not possible for a particular village to impose very
unreasonable conditions and any dispute could be for the court to decide.

Adm

26. Miss Christine LOH said that she had received a few complaints of a
different nature.  These cases involved acceptance of unqualified persons as
indigenous villagers and their inclusion in the electoral roll.  In this respect,
Principal Assistant Secretary for Home Affairs informed members that the
provisional electoral roll would be posted in the village and the District Office
before the election, and anyone could challenge the qualification of the
prospective electors on the roll.  Miss LOH said that she would refer these
complaints to the Administration for follow up.  In this connection, Mr LEE
Wing-tat said that he had also received a complaint that residents in Ha Kwai
Chung Tsuen who had moved to live in that village during the pre-war period
were prevented from participating in VR election by the existing VRs.  DD
of HA agreed to follow up these complaints to see whether there was any
irregularity in the process of vetting the qualification of the indigenous
villagers concerned.

X     X     X     X     X     X     X     X
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Election of Village Representatives in the New Territories

13. MISS CYD HO (in Chinese): The Court of First Instance of the High
Court ruled on the 12th of this month that, in accordance with the provisions of
the Basic Law and the relevant international covenant on civil rights, non-
indigenous inhabitants living in the Po Toi O Village in Sai Kung should have the
right to vote in the election of village representatives.  In this connection, will
the Government inform this Council of the follow-up actions it will take or has
taken in respect of the arrangements for the election of village representatives in
the New Territories?

SECRETARY FOR HOME AFFAIRS (in Chinese): Madam President, the
Government is carefully studying the recent court judgement relating to the
village representative election of Po Toi O Village in Sai Kung as its implications
are wide and the issues involved are complex and require thorough examination.
The follow-up actions to be taken by the Government in respect of village
representative elections will depend on the outcome of this study.

X     X     X     X     X     X     X     X



Appendix VII

Extract from Official Record of Proceedings of
Council meeting on 31 March 1999

X     X     X     X     X     X     X     X

Rules for Village Representative Elections

15. MR ANDREW CHENG (in Chinese): With regard to the rules for
qualifying as voters and candidates in village representative elections adopted by
various villages in the New Territories, will the Government inform this Council:

(a) of the rules currently adopted by Po Toi O Village in Sai Kung, Ho
Sheung Heung Village in Sheung Shui, Tai Kei Leng in Shap Pat
Heung, and Wing Lung Wai and Tai Hong Wai in Kam Tin; and

(b) of the villages adopting rules that are different from those laid down
in the relevant guidelines issued by the Heung Yee Kuk at present;
the details of such differences; whether it has assessed if such rules
are in breach of those provisions stipulated in the Basic Law and the
laws of Hong Kong which safeguard the citizens' equal
opportunities and rights to participate in political affairs; where
such rules are assessed to be in breach of the relevant laws, whether
the Government would hence refuse or has already refused to
endorse the results of such elections; if it has refused such
endorsement, the details of that?

SECRETARY FOR HOME AFFAIRS (in Chinese): Madam President,

(a) The rules currently adopted by villages for qualifying as voters and
candidates in village representative elections are as follows:

(i) Indigenous villagers aged 18 or above in Po Toi O Village in
Sai Kung, Ho Sheung Heung Village in Sheung Shui, and
Wing Lung Wai and Tai Hong Wai in Kam Tin are eligible to
vote and stand for the respective village representative
elections.
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(ii) Permanent residents of Hong Kong who are aged 18 or above,
have property (including property owned by grand parents
and/or parents) in Tai Kei Leng in Shap Pat Heung and
consider it as their primary place of residence are eligible to
vote in the village representative elections.  Only those who
consider the village concerned as their primary place of
residence and have been residing for seven years immediately
prior to the election are eligible to stand for the respective
village election.

(b) At present, all villages in the New Territories adopt the "Model
Rules" promulgated by the Heung Yee Kuk in August 1994 as their
rules for governing the conduct of village representative elections.
Villagers have flexibility to make adaptations to the Rules in
accordance with established traditions and practices in individual
villages.

The Court of First Instance has recently held that certain rules
regarding the voting rights of villagers in the village representative
election of Po Toi O Village were in breach of certain provisions in
the International Covenant on Civil and Political Rights, the Basic
Law and the Sex Discrimination Ordinance.  The Government, in
view of the wide implications of the court judgement and the
complexity of issues involved, is carefully studying the judgement
with a view to, inter alia, determining whether an appeal against the
judgement would be made.  The follow-up actions to be taken by
the Government in respect of village representative elections will
depend on the outcome of the study.
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Village Representative Elections

2. MR SZETO WAH (in Cantonese): Madam President, in the judicial
review regarding the Po Toi O Village Representative Election, the High Court
expressly stated that the election of a village representative was a public affair,
and that the Election Rules adopted by the village were in breach of certain
provisions of the Sex Discrimination Ordinance (Cap. 480).  In this connection,
will the Government inform this Council whether:

(a) it will consider enacting legislation to regulate the elections of
village representatives, in order to ensure that the elections will be
held in a fair, just and open manner; if so, the specific legislative
timetable for that; if not, the reasons for that; and

(b) it knows if any investigations have been conducted by the Equal
Opportunities Commission to ascertain if there is inequality in such
elections, and if any publicity campaign has been launched by the
Commission in respect of such elections; if so, the results of them; if
not, the reasons for that?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President,

(a) The Government is fully committed to the elimination of sex
discrimination.  As regards village representative elections, in
accordance with the Sex Discrimination Ordinance, we will not
approve a person as a village representative where that person has
been elected or otherwise chosen by a procedure in which women
have not been able to participate on equal terms with men.
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We have set up a Working Group in early April this year to review
the arrangements and procedures for rural elections, including
village representative elections.  Its membership comprises
representatives of the Home Affairs Bureau, Home Affairs
Department, Department of Justice, Independent Commission
Against Corruption and the Constitutional Affairs Bureau.  Among
its tasks, the Working Group will review the arrangements and
procedures of village representative elections to ensure that the
elections will be held in a fair and open manner.  The Working
Group will explore the need of using legislation to regulate the
conduct of these elections and will consult parties concerned,
including the Heung Yee Kuk and the relevant Legislative Council
panels, in formulating the proposals.  Since the relevant proposals
on the way forward for rural elections have yet to be worked out, it
is not possible at this stage to stipulate a timetable for their
implementation.  However, the Working Group is expected to
come up with its finalized recommendations within six months.

(b) According to information provided by the Equal Opportunities
Commission, the Commission has received a complaint about the
election of village representatives on 17 April 1999.  The
investigation process has just begun.

In February 1999, the Equal Opportunities Commission wrote to the
Heung Yee Kuk and all the rural committees to advise them to
comply with the Sex Discrimination Ordinance.  It also explained,
among others, that under the Ordinance, a person will not be
recognized as a village representative if the election procedure does
not allow the participation by men and women on equal terms.

MR SZETO WAH (in Cantonese): Madam President, the Administration said
that since the village representative elections are a kind of private election, it is
inappropriate for the Administration to step in.  However, the Administration
has also enacted legislation under which village representatives, via special
channels of the Rural Committee Chairman elections and the mutual elections in
the Heung Yee Kuk, can assume public offices such as the ex officio members of
district boards and the Legislative Council respectively.  From this we can see
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that public office holders are returned on the basis of private elections.  Is this
in line with the principles of a fair, just and open election?  Is the
Administration contradicting itself?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, we
have been saying that village representative elections are a kind of private
election in the sense that they are different from general public elections such as
the district board elections, the Urban Council elections and the Legislative
Council elections.  The Administration will render assistance to them and take
part in them.  The Administration will recognize the result of a village
representative election if it has complied with the model rules, which stipulate
that it is a one-man-one-vote system, men and women enjoy equal participation,
and all elected village representatives will hold office for four years.  As I have
explained earlier, the Administration's participation is in the recognition of the
election result.

Although the village representative elections are a kind of private election,
the Rural Committee Chairmen returned by this election will become the ex
officio members of the district boards in accordance with another piece of
legislation.  The Rural Committee elections are tantamount to the Hong Kong
Law Society elections in which the lawyers elect their own representative.
Likewise, it is tantamount to the Hong Kong Institute of Architects elections in
which a representative of the profession is elected.   As regards what will
happen after the election of their representatives under another piece of
legislation is anther matter.

As I have mentioned in my main reply, we have set up a Working Group
to review the arrangements for private elections in a comprehensive way.

PRESIDENT (in Cantonese): A point of elucidation, Mr SZETO Wah?

MR SZETO WAH (in Cantonese): Madam President, may I ask if
representatives elected by the Hong Kong Law Society and the Hong Kong
Institute of Architects will become public officers?
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PRESIDENT (in Cantonese): Sorry, Mr SZETO, you can only raise a follow-up
question on the part of your previous supplementary which has not been
answered by the Secretary.  But now it appears it is not the case, and so you
have to wait for your turn again.

MR SZETO WAH (in Cantonese): In answering my supplementary question,
the Secretary said that village representative elections are private elections
similar to those of the Hong Kong Law Society and the Hong Kong Institute of
Architects.  However, the elections of these two bodies will not lead to the
selection of public officers.  That being the case, are these two kinds of elections
really the same?

PRESIDENT (in Cantonese): Mr SZETO, in accordance with the Rules of
Procedure, you can ask a follow-up question if part of your first supplementary
question has not been answered by the Secretary.  The question you have just
raised is in fact a new supplementary question.  In that case, please wait for
your turn again by pressing the "Request-to-Speak" button.

DR YEUNG SUM (in Cantonese): Madam President, at present, the
Administration allows villagers to make appropriate amendments to the model
rules formulated by the Heung Yee Kuk according to the established traditions
and practices under the village rules.  What are the differences between these
amendments and the model rules?  What mechanism does the Government have
to ensure that the amended regulations are in line with the principles of a fair,
just and open election?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, no
amendment to certain principles in the model rules is allowed.  A person will
not be recognized as a village representative if these principles are not complied
with in the election procedures.  Firstly, the election must be conducted in a
one-man-one-vote system.  In the past, elections were conducted in a one-
household-one-vote system or some other systems.  Secondly, men and women
must be able to vote on equal terms.  An election in which either only women or
men can vote, or either sex has difficulty in participation in the election, is not
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allowed in principle; thirdly, elected village representatives used to hold office
for a permanent term or a long period of time, but now, the term of office lasts
for four years only.  As regards other non-principle provisions in the model
rules, villagers can make modifications on their own according to the situation of
their own village.  We are not so concerned about issues which are not related
to important principles.

However, there is a lot of response from the community in respect of
village elections, and a recent incident has made the Administration feel that a
review is necessary.  I have also discussed the matter with the Heung Yee Kuk
representatives.  The Administration has set up a Working Group since early
April in order to get a thorough understanding in all aspects.

MISS EMILY LAU (in Cantonese): Madam President, in the main reply, the
Secretary said that the Administration has set up a Working Group.  There is a
report in today's newspaper that a meeting was held on 29 March between the
Secretary for Justice and the Heung Yee Kuk representatives to discuss the
village representative elections.  According to the minutes of meeting, the
Secretary for Justice was not in agreement with the neutral position adopted by
the Home Affairs Department towards the village representative elections.  In
her opinion, if the Administration thought that there were problems with the
electoral procedures, improvement should be made as soon as possible instead of
intervention after the election was over.  Madam President, I believe her views
would have been passed onto the Secretary for Home Affairs because she is the
chief legal adviser of the Administration.  May I ask the Secretary if he has been
aware of the fact that she does not agree to his neutral position but he did not
take heed of her advice; and what really happened?  Madam President, it is
really surprising that there is internal conflict within the Administration as
revealed by a press report.

PRESIDENT (in Cantonese): In accordance with Rule 25 of the Rules of
Procedure, a question shall not be asked whether statements in the press are
accurate.  I therefore consider this part of your supplementary question out of
order.
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MISS EMILY LAU (in Cantonese): Madam President, the thrust of my question
is whether the Secretary has sought legal advice, and he did not take heed of it.

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, I
would like to thank Miss LAU for her question.  First, concerning the timing,
as I have said earlier, the Working Group was set up on 1 April.  And Miss
LAU refers to a press report about a meeting with the Heung Yee Kuk which
was held before 1 April.  Today, before I came to the Legislative Council, I
was aware that the Department of Justice had made a press release saying that the
statements as reported were personal comments which did not represent the
position taken by the Department.

Generally speaking, views of different departments may sometimes be
different and that is only a minor issue.  We have got a representative of the
Department of Justice in our Working Group to do the review with us.  I do not
know if I have answered Miss Emily LAU's supplementary question.  Even if
Members may still suspect that our views are divided, I believe we will
eventually come to a satisfactory conclusion by exchanging our different views
within the Working Group.

MR LAU KONG-WAH (in Cantonese): Madam President, I am much
interested in part (b) of the main reply.  I do not know how many complaints the
Equal Opportunities Commission has received in the past.  Apart from
reminding them that they have to comply with the rules, did the Commission take
the initiative of scrutinizing the procedures so that they could avoid stepping on
those "land mines"?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, as I
said in my main reply, the Equal Opportunities Commission wrote to the Heung
Yee Kuk and all rural committees in February this year to advise them to comply
with the relevant legislation.  The fact that they are independent bodies does not
imply that the Home Affairs Bureau cannot advise them on how to deal with the
matter.  As regards Mr LAU Kong-wah's advice, I am more than willing to
convey his opinion to them and tell them to pay attention to existence of "land
mines".
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PRESIDENT (in Cantonese): Last supplementary question.

MR ANDREW CHENG (in Cantonese): Madam President, I would like to
follow up the point made by Mr LAU Kong-wah about "land mines".  We feel
that we should do more than taking the initiative in reminding them of those
problems.  Moreover, since the village representative elections are a kind of
coterie election, they are usually reluctant to lodge complaints against any unfair
electoral mechanism so as to avoid embarrassment.  Would the Administration
consider to invoke sections 70 and 71 of the Sex Discrimination Ordinance under
which the Chief Secretary for Administration can require the Commission to
conduct a formal and comprehensive investigation into the village representative
election rules?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, I
believe Hong Kong today has reached such a stage, in terms of civic education
and pace of democracy, where people would not refrain from making complaints
simply because they have to give face to other people.  We do receive
complaints from various sectors of the community from time to time.  In the
past, complaints about village representative elections were also received.
Sometimes the villagers lodged complaints to the District Officer of their
respective district.  Sometimes they lodged complaints to the Director of Home
Affairs or the Secretary for Home Affairs.  Sometimes they could even lodge
complaints through other channels.  In my opinion, Members should not be
over concerned that they do not know how to make complaints.

Now the Administration has noticed that there are problems in a recent
election and a Working Group has been set up to conduct a review on various
aspects.  I hope to take follow-up actions subsequent to the report completed by
the Working Group within six months.  Members who are interested will
definitely be informed at the Panel on Home Affairs.  I will also consult their
views if necessary.

PRESIDENT (in Cantonese): Since we have spent more than 19 minutes on this
question, we shall move onto the third question.

X     X     X     X     X     X     X     X
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Action

VI. Rural elections
[Paper No. CB(2)1839/98-99(04)]

25. At the invitation of the Chairman, Deputy Secretary for Home Affairs
(DS for HA) briefed members on the progress of the Working Group on Rural
Elections (the Working Group) which was set up in April 1999 to ensure that
rural elections were conducted in a fair, open and clean manner.  He informed
members that the Working Group had already convened meetings to review the
“Model Rules” promulgated by Heung Yee Kuk and the scope of legislation to
regulate the conduct of Village Representative (VR) elections. A site visit was
also conducted to examine the election practices adopted by “indigenous” and
“non-indigenous” villages. While the “Model Rules” had the merit of being
simple and easy to implement, the Working Group considered that these Rules
had not adequately taken into account modern development in the society in
recent years.  The simplicity or inadequacy of the Model Rules had led to
disputes requiring adjudication in court.  While the court rulings or case law
could provide reference for future interpretation of the Model Rules, the
Working Group considered that having specific legislation for VR elections
would provide greater clarity in the regulation and monitoring of such elections.
In examining the scope of legislation for regulating VR elections, the Working
Group had noted that there were different types of villages, and that the
“indigenous” villages involved complicated issues which would need careful
and detailed examination.  In this respect, the Working Group had made
reference to a master’s degree thesis which contained detailed information on
the tradition and history of rural elections, written by Mr H H LO in 1975.

26. Mr Andrew WONG said that a number of problems were found in VR
elections recently.  He asked about the Government’s current views on VR
elections and whether the Working Group would examine the need for
including VR elections in the Corrupt and Illegal Practices Ordinance (CIPO)
which regulated the elections of Heung Yee Kuk and Rural Committees. Mr
WONG considered it necessary to review the current rural election mechanism
and to designate a body such as Heung Yee Kuk or Electoral Affairs
Commission or Home Affairs Department (HAD) to ensure that consistent
criteria were adopted in respect of voting rights and candidature in VR
elections.  He suggested that the Working Group should also examine the
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demarcation and composition of villages, and rationalise the differences
between “indigenous” and “non-indigenous” villages.  In this connection, he
said it was also relevant to examine whether Heung Yee Kuk represented the
entire New Territories, or only the villages (or just “indigenous” villages) in
the New Territories.

27. DS for HA responded that all the issues raised by Mr WONG were
within the scope of the Working Group.  To ensure fair, open and clean rural
elections, the Working Group had agreed that VR elections should also be
subject to CIPO. However, a proper election mechanism would have to be put
in place before VR elections could effectively be brought under the regulation
of CIPO.  The legislative framework would be further deliberated by the
Working Group.  As regards the monitoring of VR elections, the Working
Group was of the view that this should be carried out by a neutral body other
than HAD, to avoid possible conflict of interest in the conduct of daily
business affecting the villages.  On the issue of “indigenous” villages (i.e.
villages existed before 1898), DS for HA said this was the most complicated
part of the review.  He pointed out that Article 40 of the Basic Law had
provided for the protection of the lawful traditional rights and interests of the
indigenous inhabitants of the New Territories.  In this respect, HAB was
working with the Department of Justice on how this would be implemented to
ensure consistency between any proposed legislation on VR elections and
Article 40 of the Basic Law.  On the representativeness of Heung Yee Kuk,
he informed members that according to a recent court ruling, Heung Yee Kuk
represented the entire New Territories.  As the ruling differed from the usual
interpretation adopted by Government, legal advice was being sought as to
whether an appeal should be lodged against the ruling.  One of the purposes
of the appeal was to clarify the role of the Heung Yee Kuk in view of the
urbanisation of the New Territories and the fact that many city-dwellers had
moved to live in the New Territories.

28. Deputy Director of Home Affairs (DD of HA) supplemented that the
Working Group considered that the three-tier elections in the rural sector (i.e.
Heung Yee Kuk, Rural Committees and VR elections) should be subject to
CIPO.  However, in view of the large number of VRs (about 1 000 VRs)
involved, a legal framework would have to be set up to regulate the election of
VRs.  He pointed out that the issue of “indigenous” villages was very
complicated.  For example, Lung Kwu Tan Tsuen and Sam Tung Uk Tsuen
were indigenous villages but some villagers had rented their houses to
outsiders. As regards Tong Yan San Tsuen, it only comprised non- indigenous
villagers. On the other hand, many indigenous inhabitants of Cheung Chau and
Peng Chau were fishermen who did not live on land had not been classified as
indigenous villagers.  Mr Andrew WONG said that the situation in Po Toi O
was similar to that of Cheung Chau and Peng Chau.  He considered that
indigenous inhabitants who did not live on land should still be regarded as
indigenous villagers.   DD of HA noted the comments.
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29. Mr LEE Wing-tat sought clarification from the Administration as to
whether it supported inclusion of VR elections in CIPO or the Election
(Corrupt and Illegal Conduct) Bill which was now under LegCo scrutiny.  Mr
LEE said that he was considering moving a Committee Stage amendment to
include VR elections in the Bill. If the Administration decided to expand the
scope of the Bill to cover VR elections, he would not move the amendment.
DS for HA responded that the Administration supported in principle that VR
elections should also be subject to CIPO or the Bill, since VRs could be elected
as Chairmen of Rural Committees and became ex-officio members of the
District Councils. However, a proper election mechanism would have to be
established for VR elections and the Working Group intended to replace the
“Model Rules” by specific legislation. In formulating the legal framework, the
Working Group would have to resolve issues such as the ratio of number of
VRs to village population, demarcation of village boundaries, and issues
relating to “indigenous” villages and fishing villages.  DS for HA said that the
most difficult task was to determine what were the lawful traditional rights and
interest of the indigenous inhabitants in the New Territories that should be
protected under Article 40 of Basic Law.  He pointed out that in some villages,
there were very few or even no indigenous villagers, and most of the residents
only moved to live in the villages after 1898. The Working Group would have
to carefully consider the implications of these issues and strike a balance when
formulating views on the eligibility of a voter or a candidate in VR elections.

30. Ms Emily LAU was pleased to note the Administration’s support to
include VR elections in CIPO.  As the issue had been discussed by LegCo
Panels for years, she wondered when the Administration had taken the current
view.  DS for HA said that the Administration formed the current view when
examining the need to regulate VR elections by legislation.  As regards Miss
LAU’s question of whether the Administration would consider incorporating
VR elections in the Bill, DS for HA advised that the Working Group would
need six months to complete the review before legislation could be introduced
to regulate VR elections.

31. Miss Emily LAU referred to a recent report that HAB and the Secretary
for Justice held different views on the procedures for rural elections and
enquired whether the differences had been resolved.  DS for HA and DD of
HA responded that it was not uncommon for different officials to have
different opinions on issues during deliberations.

32. Responding to Miss Emily LAU’s enquiry as to whether re-election of
VRs was necessary upon enactment of the legislation governing VR elections,
DS for HA and DD of HA said that re-election of VRs had just been completed
and their term of office was four years.  Re-election would not be required
during the term unless a particular election was found by court as illegal upon
appeal.
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33. The Chairman thanked representatives of the Administration for
attending the discussion.

X     X     X     X     X     X     X     X
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ELECTIONS (CORRUPT AND ILLEGAL CONDUCT) BILL

Resumption of debate on Second Reading which was moved on 3 February
1999

PRESIDENT (in Cantonese): Under the Rules of Procedure, I have permitted
Mr Ronald ARCULLI, Chairman of the Bills Committee on Elections (Corrupt
and Illegal Conduct) Bill, to address the Council on the Committee's Report.

MR RONALD ARCULLI: Madam President, I rise to speak in my capacity as
Chairman of the Bills Committee on the Elections (Corrupt and Illegal Conduct)
Bill.

X     X     X     X     X     X     X     X

Application of the Bill

On the scope of the Bill, some members consider that the provisions of the
Bill should also apply to the elections of the Chief Executive and Village
Representatives in the New Territories.  The Administration initially did not
consider it necessary to do so at the present stage, pending the introduction of the
necessary legislation in respect of the arrangements for these elections.
However, in view of some members' firm views that the Bill should cover all
public elections, the Administration has subsequently agreed to amend the Bill to
cover the elections of the Chief Executive and Village Representatives.

X     X     X     X     X     X     X     X
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MR LEE WING-TAT (in Cantonese): Madam President, after repeated
discussions in the meetings of the Bills Committee, the Bill has resumed its
Second Reading debate today.  The Bills Committee has indeed spent a lot of
time discussing various issues of the Bill.  Just as Mr Ronald ARCULLI, the
Chairman of the Bills Committee has said earlier, a major concern of the
Democratic Party is whether the Bill has laid down any provisions to regulate the
elections of the Chief Executive and Village Representatives.

In the opinion of the Democratic Party, the election of the Chief Executive
is the election for the highest-ranking officer in Hong Kong while elections for
Village Representatives belong to the most basic levels.  Both are very
important ones, though.  It is a strange coincidence that when the Bill was first
introduced, these two kinds of elections were not subject to any regulation by the
Bill.  As the Government puts it, the main objective of the Bill is to prohibit
corrupt and illegal conduct so as to ensure that clean and honest elections are
held.  It strikes one as such a strange coincidence when these two kinds of
elections are not included in the Bill.  Does that mean that these two kinds of
elections do not need to be clean and honest and can they be allowed to be held
without anyone's control?

Madam President, in two years' time the Hong Kong Special
Administrative Region (SAR) will be holding its second election for the Chief
Executive.  This election is by nature a game played by a small circle of 800
people and there is almost no chance for the public to take part in it at all.  If we
do not make use of this opportunity of re-enacting laws to control corrupt and
illegal conduct in this election, it will only be held in an old and broken soy jar,
as it were, and the Chief Executive so elected is open to questions in terms of his
credibility, cleanliness and impartiality.
       

We recall last year when the Bill was gazetted, a lot of violence erupted in
the elections of Village Representatives.  I think Honourable Members will
recall that there were scenes reminiscent of show-downs by triad societies in the
movies.  We recall vividly the electioneering teams of two sides dressed in
orange and yellow standing in confrontation before the poll stations.  Then
there were cases where some villagers were allegedly kidnapped and hence
unable to take part in the village elections.  I am therefore very furious and
baffled by the Government's hesitant stand, for this is tantamount to aiding and
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condoning various kinds of corrupt and illegal conduct in elections of the Chief
Executive and the Village Representatives.

As a matter of fact, way back in May 1999 I made a proposal to expand
the application of the Bill to cover the elections of the Chief Executive and the
Village Representatives.  I have proposed amendments to amend the draft of the
legislation.  But sad to say, the Government did not make its stand known and
dragged on the matter, raising a lot of questions and dissent.  Then in about
November or December last year, the Government made a sudden change of
position.  Of course, I welcome this change of position, for the first draft of the
Bill did not include any attempt to regulate these two kinds of elections.  When
I made the proposal for an amendment, the representatives of the Government in
the Bills Committee repeatedly said that they did not want to have this
amendment.  And it was by the end of last year that there was a change of
position.  I am glad to see the Government make this turn of the century in the
year 2000.  I welcome this move because it will make elections clean and
honest.
       

I have discussed the issue with government representatives and they are of
the view that it is not at all appropriate to lay down suitable mechanisms for the
elections of the Chief Executive and Village Representatives and incorporate
them into the Bill.  I do not see why this is inappropriate and I have not been
given a detailed explanation for it.  Therefore, I can only say that the change of
position made by the Government is a move I would agree to, for it is a change
for the better.

I hope that the Government can do better in the legislation, in this
amendment and in monitoring the enforcement later.  We recall in the first
election of the Chief Executive, there was no regulation by legislation though
there was some kind of supervision.  We heard stories like some candidates
treated people to abalone and abalone feasts and other similar stories were
reported.  Besides, the Election Committee was not questioned or prosecuted in
any way.  How much money was spent in the elections for the Chief Executive
at that time?  What should be considered as appropriate expenses?  All these
are not subject to any regulation.  In comparison, elections for the District
Councils and the Legislative Council are subject to very stringent monitoring and
requirements.  In the elections of Village Representatives, apart from some
very similar things which I have just mentioned, there are also big feasts and
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dinners given to friends of the candidates.  Although the Heung Yee Kuk has
published the Regulations for the Election of Village Representatives as
guidelines, in practice, these guidelines are not legally binding.  Many villages
were acting according to their customs and as a result, elections were carried out
in ways which were not acceptable to many people and a lot of unfairness
involved.  For example, some villages held meetings for the villagers and
denied women of their right to vote, or when registering voters, the names of
female voters were not submitted to the Home Affairs Department, or the
incumbent Village Representative would decide on the people eligible for the
next election of the Village Representatives.  These are all the things which I
have never heard of.  The elected can have the right to choose the people who
can vote in the coming election.  Were elections for the Legislative Council to
be conducted in this way, I would be very lucky indeed.  I do not have to do
anything, I just need to ask my father (sorry, he is dead), my mother and my
brothers and sisters to vote for me.  I do not need to do so much work in
preparation.  Of course, that cannot be done that way.  The Government has
turned a blind eye on such a state of affairs for so many years.  I hope that after
the Bill is passed today, we will proceed with the great amount of work that
should be done.  That would include the formulation of sound subsidiary
legislation or orders for the elections of the Chief Executive or the Village
Representatives.  Extensive public consultations will have to be held as well.
It is my wish that these elections can be conducted in a clean and honest manner.
Thank you, Madam President.

X     X     X     X     X     X     X     X

MR LAU WONG-FAT (in Cantonese): Madam President, that the original Bill
does not include the elections of Village Representatives is due to historical and
other reasons.  One of the reasons is believed to be considerations of resource
allocation on the part of the Government.

Elections of Village Representatives in the New Territories date back to
more than half a century ago and they have an even longer history than the
elections of the various councils in Hong Kong.  People in the New Territories
settle in clans and they have their own unique social and political background.
The some 700 villages still follow their own customs and traditions, one of which
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is the election of Village Representatives.  Such elections have been recognized
and respected by the Government.  Some people may have the
misunderstanding that these elections are not subject to any control, but that is far
from being the truth.  The entire process of the elections in the villages,
including ascertaining the eligibility of voters, their registration, nomination of
candidates, vetting of their backgrounds up to the final step of voting, are all
under the assistance and supervision of the departments concerned, that is to say,
the respective district offices under various departments from half a century ago
up to the present.  These elections also follow the Requirements under the
guidelines issued by the Home Affairs Department.  Therefore, the Village
Representatives elected have quite a considerable degree of impartiality and
credibility.  Due to the limited resources available on the part of the
Government, it is quite a hard task already for the Government to provide the
above-mentioned assistance and monitoring in the elections of Village
Representatives.

The Heung Yee Kuk has always been advocating fairness and impartiality
in the election of Village Representatives.  I am confident that the elections of
Village Representatives can be conducted in a fair and impartial manner even
without the regulation of law.  However, since everybody feel that elections
should not just be fair and honest, but that they should be seen to be fair and
honest, I therefore agree to the proposal to incorporate the elections of Village
Representatives into the legislation.
      

As I have just said, villages in the New Territories are characterized by a
concentration of people of the same clan.  Contacts are frequent between
clansmen and in the course of their day-to-day interactions and visits during
traditional festivals, there may be possibilities of touching certain grey areas of
the legislation out of sheer inadvertence.  I hope the authorities can set up some
guidelines before the legislation is actually enforced.  Such guidelines should be
promoted among and explained to the villagers, especially the elderly ones.
This will prevent them from violating any provisions in law unawares.  In this
connection, the Heung Yee Kuk is more than willing to work with government
departments to facilitate the enforcement of law.

Thank you, Madam President.



LEGISLATIVE COUNCIL ─  16 February 2000

6

PRESIDENT (in Cantonese): Does any other Member wish to speak?

(No Member responded)

SECRETARY FOR CONSTITUTIONAL AFFAIRS (in Cantonese): Madam
President, I move the resumption of the Second Reading debate on the Elections
(Corruption and Illegal Conduct) Bill.  This Bill was read for the First time at
the Legislative Council meeting on 3 February last year.  The object of the Bill
is to ensure that elections are conducted honestly and are free from corrupt
conduct.  This Bill when passed into law will substitute the existing Corrupt and
Illegal Practices Ordinance.

First of all, I have to thank the Chairman and members of the Bills
Committee on Elections (Corruption and Illegal Conduct) Bill for the
contributions they made in the scrutiny process of this Bill.  As Mr Ronald
ARCULLI has said, the Bills Committee held 24 meetings last year.  When
members scrutinized this Bill, they expressed invaluable views on the basis of the
actual experience they gained in past elections.  Most of the amendments I am
going to propose later on are made in response to the concerns of Members.
All the amendments have been discussed in detail and supported by the Bills
Committee, and they fully reflect the close co-operation between Members and
the Government.

Clauses 3 and 4 of this Bill state that this Bill applies to the elections of the
Legislative Council, District Councils, Heung Yee Kuk and Rural Committees.
As some Members have said, during the scrutiny, we accepted the suggestions of
the Committee to stipulate that the legislation also applies to the elections of the
Chief Executive and Village Representatives.  This explicitly reflects that the
Government is determined to keep all public elections free from corrupt conduct.
We have also made consequential amendments of a technical nature to some
other provisions.  I believe Members know that we still need to make legislation
to regulate the elections of Village Representatives.  There are hundreds of
elections of Village Representatives and such elections are of a smaller scale
compared to those of the Legislative Council or District Councils.  Therefore,
when we formulate legislation on the elections of Village Representatives, we
will suitably invoke the provisions of this Bill applicable to the elections of
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Village Representatives to ensure that the actual process and arrangements of
future elections of Village Representatives can be based upon the criteria of
being open, fair and free from corrupt conduct.

X     X     X     X     X     X     X     X
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Regulation of Village Representative Elections

3. MR ALBERT HO (in Cantonese): Madam President, on 26 January this
year, the Court of Appeal of the High Court dismissed the appeal lodged by the
Government and the rural committees concerned and upheld the decision of the
Court of First Instance that non-indigenous residents should have the right to
vote and to stand for elections of village representatives in the New Territories.
Also, it is reported that an election of village representatives will be held in the
middle or latter part of this month in Po Toi O Village in Sai Kung, which was
involved in the case, and that the non-indigenous residents will have the right to
vote and to stand for the election.  In this connection, will the Government
inform this Council whether:

(a) the Sai Kung District Office has followed or will follow the normal
practice of assisting the Po Toi O villagers in their preparation for
the said election; and

(b) it will expeditiously introduce legislation to regulate matters relating
to village representative elections and give non-indigenous residents
the right to vote and to stand for such elections; if it will, of the
specific timetable; if not, the reasons for that?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, I
thank Mr Albert HO very much for his question.  My reply is as follows:

(a) According to the information provided by the Sai Kung District
Office, Po Toi O Village in Sai Kung has no plans to hold a Village
Representative election this month.  Since the Government has now
decided to file with the Court of Appeal a Notice of Intended
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Application for Leave to appeal against the Court of Appeal
judgment on Village Representative elections, we will advise the Po
Toi O villagers to await the court decision on the appeal before
conducting the Village Representative election accordingly.

(b) A Working Group was set up in April 1999 to review the
arrangements and procedures for rural elections, including Village
Representative elections, to ensure that the elections will be held in a
fair and open manner.  The Working Group has initially proposed
that legislation to regulate Village Representative elections be
introduced. The proposed legislation will provide for the
arrangements for Village Representative elections, including the
qualifications of the voters and candidates.  In finalizing its
proposals, the Working Group will consult the parties concerned,
including the Heung Yee Kuk and the relevant Legislative Council
panel, and take into account the court decision.  Since we have yet
to consult the parties concerned to facilitate the formulation of
detailed proposals on Village Representative elections, it is not
possible at this stage to devise a specific timetable for the
introduction of the relevant legislation.  However, the Working
Group will proceed with the review expeditiously and put forward
comprehensive proposals as soon as possible.

MR ALBERT HO (in Cantonese): Madam President, since the middle of last
year when the Court of First Instance ruled that the election of village
representatives of Po Toi O Village was void, the post of village representative
has been left vacant due to legal proceedings in progress.  Without a village
representative, villagers would be devoid of any channel of communication with
the Government; as such, they are complaining that their interests and rights
have not been taken care of.  Could the Secretary inform this Council of the
specific measures taken by the Government to introduce a channel of
communication to protect the interests of villagers in the interim when the post of
villager representative remains vacant, which is the period between last year and
the time when the Court of Final Appeal delivers its judgment or the next
election?
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SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, I
wish to thank Mr Albert HO for his supplementary question.  Here, I should
like to make two points.  First, there is no statutory scope of duties for the post
of village representative.  Second, very often in the New Territories there are
villages that have not elected any, or have no, village representatives, but that
does not mean they cannot function or communicate with the Government.
They may communicate with the Government through other channels such as
their clan elders, or they may directly contact the District Offices concerned.
Moreover, District Officers and their colleagues will also send Liaison Officers
to contact villagers from time to time.  So, there are channels for
communication.

MR MARTIN LEE (in Cantonese): Madam President, in answering an oral
question raised by Mr SZETO Wah on 21 April last year, the Secretary
informed this Council that a Working Group had been set up to review village
representative elections, and that the Working Group was expected to come up
with its finalized recommendations within six months.  I believe the Secretary
would also agree that although it has been more than six months since then, a
timetable has yet to be formulated.  Actually, the Government should at least
conduct a consultation to solicit views from the public, including those from the
Members of this Council.  Up till now, not even a timetable is available.  The
Government only says that the Working Group will proceed with the review in
full speed.  Previously it was said that work could be completed within six
months, but now six months have lapsed and no action can be detected.  Could
the Secretary inform this Council when would the review be completed "in full
speed"?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, I
thank Mr Martin LEE for his supplementary question.  Last year we did expect
the Working Group to complete its work within six months.  However, as it
proceeded with the review, it found that the problem was very complicated.
Naturally, the court decision has also affected the work progress of the Working
Group to a certain extent, but this does not mean work has halted completely.
As I have mentioned just now, we have, after discussing closely with the Heung
Yee Kuk and other relevant parties, agreed in principle that Village
Representative elections should be regulated by law.  In addition, given the
view that Village Representative elections should be properly regulated, we have
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agreed to include Village Representative elections within the ambit of the
Elections (Corrupt and Illegal Conduct) Ordinance.  So, some progress has
indeed been made, albeit it has taken more time than expected as pointed out by
Mr LEE.  However, there is a reason for this.  The judgment of the court, for
example, would certainly affect the work progress.

MR MARTIN LEE (in Cantonese): I was asking the Secretary for a timetable.
Could the Secretary inform this Council when a timetable would be available?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, I
have already said in the main reply that it was not possible to devise a specific
timetable at this stage but we hoped to deal with it as soon as possible.  I believe
we can only make our best effort to expedite the work concerned.

MR MARTIN LEE (in Cantonese): Madam President, last time the Secretary
said work could be completed within six months, but now he does not even dare
to make an undertaking of another six months.  Why is the Secretary so afraid of
committing himself to completing the work within six months?

PRESIDENT (in Cantonese): Mr Martin LEE, please resume your seat.
Government officials are free to answer in whatever ways they deem fit.
However, I will ask the Secretary again whether he has any additional comments
regarding this supplementary question.

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President,
perhaps I should explain a bit here.  I do not want to say six months now and
another six then, lest Mr LEE should say that I am not being sincere enough in
giving such a reply.  We have decided to file with the Court of Appeal a Notice
of Intended Application for Leave to Appeal against the Court of Appeal
Judgment, but we do not know how long this would take or whether our
application would be approved.  Nevertheless, we will try our best.  I can only
tell Mr LEE frankly that we will proceed with the review as soon as we can.
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MR ANDREW WONG (in Cantonese): Madam President, according to Mr
Albert HO's main question, "it is reported that an election of village
representatives will be held in the middle or later part of this month in Po Toi O
Village in Sai Kung, which was involved in the case."  Apparently the
newspaper report was possibly inacurate because as far as I know the non-
indigenous residents and some of the indigenous residents there have decided to
elect a temporary village representative before or after the court delivers its
judgment so that there is at least a leader in the village.  Having regard to this
fact, may I assimilate the part of Mr HO's main question to ask whether the Sai
Kung District Office has followed or will follow the normal practice of assisting
Po Toi O villagers in their preparation for the election, which is the election of a
temporary village representative?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, in
paragraph (a) of my main reply, I said we will advise the Po Toi O villagers to
await the court decision on the appeal before conducting the Village
Representative election.  This is our suggestion and advice for the villagers.

MR ANDREW WONG (in Cantonese): Madam President, my supplementary
question was about assistance given to the election of a temporary village
representative and not a village representative.  The Secretary appears to have
answered another question.  Could the Secretary answer in terms of an election
for a temporary village representative?

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, no
matter whether the election is for a village representative or a village chief, we
will advise the villagers to await the court decision on the appeal before
conducting the election.  There could be confusion if a temporary villager
representative is to be elected at this stage.

DR YEUNG SUM (in Cantonese): Madam President, I am very much concerned
about the appeal taken by the Government to the Court of Final Appeal regarding
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rural elections.  Will it, as a next step, seek an interpretation of the relevant
provisions by the National People's Congress (NPC)?  I am very much
concerned about this point.

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, to
file an application for leave to appeal is one of the rights to be enjoyed in a
society that upholds the rule of law.  All members of the public are entitled to
this right, including the Government.  I believe I only have to answer that the
Government is exercising a right provided by the law and is acting in a lawful
manner.  As regards other matters, I do not think I need to make any
comments.

DR YEUNG SUM (in Cantonese): I am not questioning the Government's right
to appeal, as the right is for everyone including the Government.  I was asking
whether the Government would seek an interpretation by the NPC.

SECRETARY FOR HOME AFFAIRS (in Cantonese): Madam President, it is
a very grave matter to request the NPC to interpret the Basic Law.  In my
position as Secretary for Home Affairs, I would say what we are doing is only to
seek a judgment from the court.  I see no connection of this with seeking an
interpretation of the Basic Law by the NPC.

PRESIDENT (in Cantonese): We have spent nearly 16 minutes on this question,
We shall move on to the fourth question.

X     X     X     X     X     X     X     X
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Action

I. Rural elections
[Paper No. CB(2)928/00-01(01)]

At the invitation of the Chairman, Secretary for Home Affairs (SHA)
briefed members on the Administration's paper.

Judgment of the Court of the Final Appeal (CFA)

2. Referring to Article 40 of the Basic Law (BL) which specified that "the
lawful traditional rights and interests of the indigenous inhabitants of the "New
Territories" shall be protected by the Hong Kong Special Administrative
Region", Dr TANG Siu-tong requested the Administration to provide the Panel
with a list of these rights and interests.

3. SHA responded that it was not disputed that these rights and interests of
indigenous inhabitants included various property rights and interests such as
entitlement to hillside burials, exemption from government rent and rates and
benefits relating to land granted to male indigenous inhabitants under the small
house policy.  He pointed out that the main issue before CFA was whether
BL40 protected any right of indigenous inhabitants to vote and to stand as a
candidate in Village Representative (VR) elections to the exclusion of others.
CFA took the view that there was no justification that indigenous inhabitants
should have the political rights to vote and stand as candidates in VR elections
to the exclusion of others, to ensure that the traditional rights and interests of
indigenous inhabitants under BL40 were adequately protected.

4. Dr TANG Siu-tong asked whether the Administration could provide the
Panel with the confidential document which was submitted to CFA for
consideration under the cases of Chan Wah vs Hang Hau Rural Committee and
Tse Kwan Sang vs Pat Heung Rural Committee.  Mr LAU Wong-fat then
asked why the confidential document was submitted to CFA without consulting
the Heung Yee Kuk (HYK).

5. In response, SHA said that the Senior Counsel to the Government might
have submitted the confidential document on the basis of his professional
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judgment that the submission would be to the Government's advantage.  He
pointed out that the Home Affairs Bureau (HAB) had not been consulted in
advance of the submission and was therefore not in a position to give an
explanation for its submission.  SHA informed members that the confidential
document was prepared for internal reference on matters related to VR
elections well before the judicial reviews.  However, he considered that it
would not serve any useful purpose in addressing the existing problem if
discussion about the confidential document was dragged on.  SHA
supplemented that the Administration had already offered to provide a copy of
the document to the executive committee of HYK which could then brief other
HYK members as appropriate.  The Administration however considered it
inappropriate to make the document open because it might give rise to
unnecessary misunderstanding.

6. Mr LAU Wong-fat queried whether submission of the confidential
document to CFA without consulting HYK was consistent with the spirit of
BL40.  He also sought clarifications as to whether HYK would be held
responsible for any subsequent leakage if it was provided with the confidential
document and briefed its members on the content.

7. SHA responded that whether the submission of the confidential
document to CFA was consistent with the spirit of BL 40 would have to be
determined by the court.  Whether HYK should be held responsible for
leakage of confidential information should also be considered by the court in
the light of the circumstances of each case.  It would not be appropriate for
him as a representative of the executive authority to give a definite answer.
However, the fact that the Administration offered to provide the confidential
document to HYK clearly demonstrated that it had nothing to hide in the matter.
In fact, some members of HYK had already read the document in the course of
the judicial review.

8. Ms Audrey EU remarked that it seemed unfair that the Administration
had disclaimed all responsibility for submitting the confidential document to
CFA and passed it to the Senior Counsel concerned instead.  She pointed out
that the Administration must have provided the document to the Senior
Counsel who was under an obligation to present all documents relevant to the
case to the court for consideration.

Adm

9. Mr Andrew WONG was of the view that the Administration should
disclose the confidential document for public's perusal because the CFA
judgment involved issues of constitutional significance.  At Mr IP Kwok-
him's suggestion, the Chairman asked and SHA agreed that the Administration
would provide copy of the confidential document to the Panel under
confidential cover.
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Legislative intent of the Heung Yee Kuk Ordinance (HYKO)

10. Mr Andrew WONG was of the view that in reviewing the VR elections,
it was necessary to consider the legislative intent of HYKO which was enacted
in 1959.  Mr WONG pointed out that allowing non-indigenous inhabitants to
vote in VR election might conflict with the original intent of HYKO, which
was proposed to redefine the role and powers of the previous HYK.  He
explained that although the statutory objects of the HYK as provided in HYKO
related to people in the New Territories, it was clear that people in the New
Territories at that time meant indigenous inhabitants.  The Administration
should have revised the wording to dispel any uncertainty after the New
Territories had gone through a demographic change.  Miss CHOY So-yuk
shared Mr WONG's view that it was important to give regard to the legislative
intent of HYKO in devising the new VR election system.

11. SHA responded that there might be difficulty to ascertain the legislative
intent of HYKO since it was enacted in 1959.  Although it was not disputed
that a great majority of residents in New Territories except Tsuen Wan in 1959
were indigenous inhabitants, non-indigenous inhabitants now made up a
substantial part of the population of the New Territories.  Deputy Secretary
for Home Affairs (2) (DS/HA(2)) supplemented that given the fact that the
statutory objects of HYK as provided in HYKO related to the people in the
New Territories, CFA considered that the literal meaning of the term "people of
the New Territories" should include non-indigenous inhabitants in the New
Territories.

Review of VR election

12. Mr LAU Wong-fat expressed concern that given the prevailing
sentiment of indigenous inhabitants, it would be very difficult to work out a
mutually acceptable solution in devising a new VR election system which was
compatible with the CFA judgment.  Mr LAU asked whether the
Administration had a preliminary proposal on a new VR election system.
SHA responded that it would be more appropriate to disclose the details of a
proposed new system after reaching a preliminary consensus with HYK.

13. Miss CHOY So-yuk asked about the Administration's remedial
measures if it could not reach consensus with HYK on a new system of VR
election before the next round of VR elections in late 2002.  SHA said that
HAB was working closely with HYK with a view to devising new electoral
arrangements as soon as possible.  However, in view of the complexity and
difficulties involved, it might not be possible to complete of the legislative
process before the next round of VR elections.
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14. Ms Emily LAU asked whether the Administration accepted the CFA
judgment and how it was going to address the aspiration of non-indigenous
inhabitants in the two villages concerned, namely, Po Toi O Village and Shek
Wu Tong Village to participate in VR elections.  Ms LAU also sought
confirmation from the Administration that the new VR election system would
be devised on a one-person-one-vote basis.

15. SHA responded that the Administration was bound to be guided by the
CFA judgment in devising the new VR election system.  CFA had indicated in
its judgment that the judgment was only concerned with the electoral
arrangements for the position of VR in the two villages concerned.
Nonetheless, the Administration would need to consider how the VR elections
should be reformed to ensure that the arrangements to be used in the next round
of elections would be compatible with the CFA judgment.  He added that in
support of the Government's policy of encouraging fair and open elections,
HYK had promulgated a set of guidelines for the conduct of VR elections in
August 1994, which provided for, among other things, one-person-one-vote
(for qualified voters), equal voting rights for men and women and fixed four-
year terms for the elected representatives.  SHA supplemented that the crux of
the argument was only about the qualification of voters and candidates in VR
elections.  He did not anticipate that these principles would be abandoned in
the new system for election of VRs.

16. Ms Emily LAU and Miss CHOY So-yuk queried why the
Administration would need at least 18 months to complete the legislative and
related processes.  SHA explained that the Administration would have to
consult HYK and relevant parties on the review of VR elections.  He
anticipated that the consultation would be a complicated and time-consuming
exercise.  The Administration had to work out a formulation which would on
the one hand comply with the CFA judgment and on the other protect the
lawful traditional rights and interests of indigenous inhabitants.  Furthermore,
it was very likely that there would be heated debate over the provisions of the
relevant Bill within the LegCo.

17. Mr Albert HO suggested that the Administration should conduct an
overall impact assessment of the CFA's judgement on future elections of VR
and constitution of HYK, as well as on the lawful traditional rights and
interests of the indigenous inhabitants under BL40.  He also pointed out that
following the CFA judgement, non-indigenous inhabitants of a village might
apply to the court for an injunction of VR election to take place if they were not
eligible to vote.  Mr HO considered that a period of 18 months would be too
long to wait unless the Administration had other interim measures.  He asked
whether the Administration intended to delay its decision given the fact that
HYK had earlier indicated the wish to seek an interpretation of BL40 by the
Standing Committee of the National People's Congress in relation to the CFA's
judgment.
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18. SHA responded that the Administration had already made its stance
clear that conduct of VR elections is an internal affair and there was no need to
seek interpretation from the National People's Congress.  The Administration
would follow CFA's judgement in designing the new system for VR elections.
He agreed that to facilitate on-going discussion with HYK, the impact of the
CFA judgment on VR and HYK elections should be analysed and assessed.
He assured members that HAB would endeavour to complete the legislative
and related processes as soon as practicable, despite the complexity and
difficulties involved in the processes.  However, the Administration would
have to be cautious in the consultation since the new system of election would
affect the interests of some 600 villages and several hundred thousands of
indigenous inhabitants.  SHA supplemented that insofar as new electors were
concerned, VR elections were internal elections within the rural community
and these elections were conducted by the villagers themselves in accordance
with the established rural traditions.

19. Dr TANG Siu-tong suggested that the Panel should consider inviting
HYK to brief members on the history of HYK and the legislative intent of
HYKO.  Ms Emily LAU suggested that the Panel could also invite views on
the VR election system from concerned organisations.  Mr Andrew WONG
had reservation on Ms LAU's suggestion, saying that it might not be
appropriate when the Administration and HYK had yet to reach agreement on a
preliminary proposal.  He added that the briefing might well be arranged at an
informal meeting.  Miss CHOY So-yuk shared his view.  In the light of
different views expressed, the Chairman suggested and members agreed that
the Panel would decide the way forward at a future meeting when the
preliminary proposal about the new VR election system was available.
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III. New arrangements for holding rural elections

26. Mr PANG Hang-yin explained that the item was proposed for discussion
in the light of the impending legislative proposal concerning the "New
arrangements for holding rural elections" to comply with the judgment
delivered by the Court of Final Appeal (CFA) on 22 December 2000.  Mr
PANG said that the CFA judgment held that non-indigenous villagers could
vote or stand as candidates for election of village representatives (VRs).  Mr
PANG further said that indigenous villagers from some 600 villages in NT had
diverse views on the judgment.  The mainstream view of Heung Yee Kuk was
that while the judgment should be accepted and respected, the traditional rights
and interests of indigenous inhabitants enshrined in Article 40 of the Basic Law
should also be ensured.  It was on this basis that Heung Yee Kuk had been
holding discussions with the Administration concerning the arrangements for
VR elections which would comply with the judgment.

27.  Mr PANG Hang-yin informed Members that Heung Yee Kuk had been
discussing with the Administration the "New arrangements for holding rural
elections" put forward by the Administration, under which each of the rural
villages would be allowed to elect two representatives.  One representative
would be elected by both indigenous and non-indigenous villagers while the
other representative would be elected by indigenous villagers only.  Mr PANG
said that although the proposed arrangements might not appear to be fair to
some people as the indigenous villagers would get two votes while non-
indigenous villagers would only get one vote, the proposed arrangements
seemed viable in light of the arrangements for LegCo elections, under which
some voters also got two votes.  Mr PANG further said that having regard to
the unique history of rural villages, he did not envisage any problems with the
proposed arrangements.

28. Citing his own village as an example, Mr PANG Hang-yin said that of
the 1 300-plus households in the village, over half of them were non-indigenous
villagers who could broadly be classified into two groups.  The first group of
non-indigenous villagers were those who had resided in the village for nearly
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20 years.  They regarded themselves to be members of the village, and had deep
respect for the traditions and customs of rural villages.  As for the second group
of indigenous villagers, they did not have long term plans to live in the village
and therefore had shown little or no interest in the affairs of the village.  Mr
PANG pointed out that when villagers had problems, they would usually seek
the assistance of District Council members or LegCo Members, rather than
approaching the VR who was mainly responsible for the affairs of the clan.  Mr
PANG reckoned that this explained why not many villagers were willing to
stand as candidates for VR elections.  Mr PANG added that irrespective of the
specific election arrangements to be adopted, they should ensure that the
traditional rights and interests of indigenous villagers would be protected.

29. The Convenor advised that the subject matter of rural elections was last
discussed by the Panel on Home Affairs in February 2001, and that the
proposed "New arrangements for holding rural elections" was scheduled for
discussion at the Panel meeting in April 2002.

30. Hon IP Kwok-him, Chairman of the Panel on Home Affairs, said that the
Panel was fully aware that there were wide public concerns over the matter.
According to the Administration, it was working on the "New arrangements for
holding rural elections" having regard to the CFA judgment.   Mr IP further
said that when the Administration put forward the relevant proposal to the
Panel on Home Affairs, views from interested parties would be invited.

31. Hon Emily LAU said that Members belonging to The Frontier were of
the view that public elections should be fair and based on universal suffrage,
and that the rights of non-indigenous villagers living in the villages should not
be deprived of.  Ms LAU further said that she was particularly concerned that
indigenous villagers would get two votes under the proposed "New
arrangements for holding rural elections".  She asked whether legal advice had
been sought as to whether the proposed arrangement of indigenous villagers
having two votes was in compliance with the CFA judgment.

32. Mr PANG Hang-yin reiterated that Heung Yee Kuk was discussing with
the Administration on a proposal which would, on the one hand, comply with
the CFA judgment, and on the other hand, protect the traditional rights and
interests of indigenous villagers.

33. Referring to paragraph 9 of the paper on background information on
rural elections (LC Paper No. CB(2)998/01-02) prepared by the LegCo
Secretariat, the Convenor said that the Administration had proposed that each
of the rural village would be allowed to elect two representatives.  The
representative elected by indigenous villagers would be responsible for all
affairs of the clan, while all other matters would be handled by both
representatives.  The Convenor enquired about Heung Yee Kuk's view on this
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proposal put forward by the Administration.  Mr PANG said that Heung Yee
Kuk would strive for electing two VRs from a rural village, i.e. one to be
elected by indigenous villagers and the other by both indigenous and non-
indigenous villagers, and that the two VRs should perform similar functions.

34. Mr TANG Kwok-kong said that the proposed arrangements for holding
rural elections should ensure that the traditional rights and interests of
indigenous villagers were adequately protected, in accordance with Article 40
of the Basic Law.   Mr MAN Fu-wan added that as VRs played a specific role
in the rural community, e.g. holding celebration of birth ritual at the Lantern
Festival or worship ceremonies, he expressed doubts as to whether any non-
indigenous villagers were willing to play such a role.

35. Referring to Heung Yee Kuk's proposal of electing two VRs who would
perform similar functions, Hon Emily LAU expressed concern about the
delineation of responsibilities between the two VRs under such an arrangement.

36. Hon Andrew WONG expressed agreement with Councillors of Heung
Yee Kuk that the traditional rights and interests of indigenous inhabitants
should be adequately protected.  He pointed out that dealing with affairs of the
clan involved more than just looking after the day-to-day affairs of rural
villages. There were more important duties, such as deciding who were the
descendants through the male line from an indigenous villager.  In his view, if
one VR was to be elected by indigenous villagers and another VR elected by
both indigenous and non-indigenous villagers, they should have overlapping,
but not identical, functions.

37. Mr LAM Wai-keung said that it was premature to go into detailed
discussion about the specific functions of the two VRs under the proposed
"New arrangement for holding rural election" as the details of the proposal had
yet to be worked out.  Mr LAM stressed that the whatever arrangements to be
put in place, they should be in compliance with the CFA judgment as well as
protect the traditional rights and interests of indigenous villagers in accordance
with Article 40 of the Basic Law.

38. Hon LAU Wang-fat said that Heung Yee Kuk had yet to form its stance
on the "New arrangements for holding rural elections" proposed by the
Administration.  At the present stage, it was inclined to accept the proposal of
electing two VRs, i.e. one VR to be elected by both indigenous and non-
indigenous villagers, and the other VR to be elected by indigenous villagers.

39. Responding to Hon Emily LAU, Mr LAM Wai-keung said that only
about 2% to 3% of the Councillors of Heung Yee Kuk objected to the "New
arrangements for holding rural elections" proposed by the Administration.
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40. The Convenor said that the details of the VR electoral arrangements
should be discussed by the relevant Panel.  She suggested that the matter be
referred to the Panel on Home Affairs for follow-up.  Members agreed.
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