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ERBMEEE : Yes, Chairman. In terms of fairness, it is clearly
established that at common law, the principle of fair hearing, the
requirements of it do vary according to circumstances of the case. That
has been the law for a long, long time. In Canada, where the principles
of fundamental justice are enshrined by the Canadian Charter, their
supreme court has held on many occasions that the scopes of those
principles are not fixed, but vary according to the context, and certainly
do vary when national security issues are involved. So, it is well
established that the fairness does in fact vary according to circumstances.
The proscription of course does not involve anyone being convicted and
sent to jail, although if subsequently someone remains active in a
proscribed organization, there is a possibility, but that would be separate
criminal proceedings subject to all the ICCPR protections. There is
nothing in our Bill which would make it an offence to have a
demonstration protesting a proscription. That would not be an offence.
So far as Article 35 is concerned, we take the view that this is not an
absolute right in all circumstances. It can be subject to reasonable
limitations. That is certainly the jurisprudence under the ICCPR. If of
course we are wrong in this, the court would strike down the provision.
So, people have no reason to fear that a law would be enforced which the
court finds inconsistent with the Basic Law. Our view is that it is
consistent.
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EFERBEEES : Chairman, the special procedures do not apply to the
criminal prosecutions under the Ordinance for treason etc. They are
only relating to the appeal against proscription. I would have hoped
members would have grasped that point by now. So far as the right to
choose the lawyer is concerned, the ICCPR has different provisions for
criminal and civil cases and also in terms of the rights generally. In
relation to a criminal offence, there is a right to be tried in the
defendant’s presence. In civil cases, there is no guarantee that the
hearing must be held in the presence of the appellant in all situations.
We take the view that it is permissible for him to be excluded in certain
cases. With Article 35, although it appears to be in absolute terms, it is
clear from recent decisions that if articles of the Basic Law mirror onesin
the ICCPR which are qualified, the court is likely to regard the article in
the Basic Law as similarly qualified. So, one cannot simply look at the
words and assume that the rights are entirely unqualified. They were
clearly situations under the common law where access to the courts may
be restricted in one way or another. If you are vexatious litigant, your
access to the court can berestricted. So, Article 35 cannot be viewed as
entirely unrestricted. We take the view that reasonable restrictions
which are consistent with human rights guarantees under the ICCPR are
possible. If we are wrong, the court would strike down the provision.
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ERHEEE : The appellant will be entirely free to choose his own
lawyer to represent him in the case in a normal client-lawyer relationship.
In the normal course of events, the appellant and his lawyer will be
present throughout the hearing. In the exceptional case where the court
itself decide that it is necessary to exclude them in order not to disclose
information which endangers national security, a special advocate could
be appointed. So, he would in fact end up with two lawyers, as has been
acknowledged in the English courts. The second lawyer has a slightly
different relationship of course, but he already has his own first lawyer
and there is a second one who is there to represent him in the situation
where he is excluded. We believe thisis consistent with Article 35.
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