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Administrative Law —~ Judicial review — Cancellation of HKSAR passport —
Child born of Hong Kong permanent residents in Germany — Child not

G acquiring German nationality by birth but subsequently acquiring German
nationality by naturalization on application on his bebalf by parents -
Whether child of Chinese nationality - Whether child Chinese national of
the HKSAR — Whether child entitled to be issued with passport of HKSAR —
Nationality Law of the People’s Republic of China arts 5, 9 - Explanations of
Some Questions by the Standing Committee of the National People’s

g Congress Concerning the Implementation of the Nationality Law of the
People’s Republic of China in the Hong Kong Special Administrative Region
(15/05/1996) arts 1,4, 5

Citizenship - Chinesc nationality ~ Child bom of Hong Kong permanent
residents in Germany — Child not acquiring German nationality by birth but
I subsequently acquiring German natiopality by naturalization on application
on his behalf by parents — Whether child of Chinese nationality — Whether
child Chinese national of the HKSAR — Whether child entitled to be issued
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with passport of HKSAR - Judicial review - Nationality Law of the People’s
Republic of China -arts 5, 9 - Explanations of Some Questions by the
Standing Committee ‘of the National People’s Congress Concerning the
Impiementation of the Nationality Law of the People’s Republic of China in
the Hong Kong Special Administrative Region (15/05/1996) arts 1,4, 5

LHAAI98S F 10 BEARBEL KEHNBFLKAER - &1 & 198)
FRERBZLE - LEAS L ACERMCRBATRBE S« b &/
HEREAR AR ER ARG FRRAMERE D o LRA S LT
1990 # LA A K BLAR £ A5 EREE R EHFACH AL o w i
RARE  FHAARRELEESBEBAR o LA 1908 FRBHF8
HRTHERRE - {2 F B8 A 1999 FRTHABHBEEN  EHELS
ﬁké?ﬁ§%%WﬁREﬁﬁ$&R#%EE$'ﬂk-&i(?3&
BARRB&R) ( (TRESE) ) LHRAFREZSBLOR r KARFE
HYRERRINEREES - LHFALHER -BRA 2t ifikiEg.
ﬁ%&ﬁﬁ:zgﬁkéﬁ&i&&:ﬂ%&ﬁ PH O ORERFETEL AL
FTRRE  LRARCBLESRD EERERARRECRRALANE &
jgﬁ'z THEASSHELERSNTRE ¥R GGMER « AR LIHZE

The appeilant was borm in Germany in October 1985 of parents who were and
are permanent residénts of Hong Kong but they had settled in Germany since
1981. The appellant’s birth was registered with the British consular avthorities in
Germany and he was issued with a British Dependent Territories passport in
recognition of his status as permanent resident of Hong Kong. The appellant’s
parents became German nationals by naturalization in 1990. They also apphied
for naturalization ar the same time for the appeliant, then at the age of five. The
application was approved and the appellant also became a German national, The
appellant was issued with a passport of the Hong Kong Special Administrative
Region in 1998. In 1999 the second respondent informed the appeliant’s mother
that the HKSAR passport issued 10 the appellant had to be cancefled because at
the time of the appellant’s application for the passport, he had already obiained
German nationality and therefore be ceased to be a Chinese national under the
Nationality Law of the People’s Republic of China (the Chinese Nationality Law)
and could no longer apply for 2a HKSAR passport. The appellant appealed to the
first respondent, which dismissed his appeal. He applied for judicial review of the
decisions of the respondents before a judge at first ipstance. The judge held that
the appellant, having acquired German natonality on account of his birth in
Germany and continuous residence there, no longer had Chinese nztionality and
was not entitled 10 be issued a HKSAR passport. The appellant appealed (o the
Court of Appeal.
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Held, unanimously, allowing the appeal and quashing the decision of the
second respondent to cancel the appellant’s HKSAR passport:

per Leong CJHC (Woo and Cheung JJA agreeing):

The appellant was a Chinese citizen within the meaning of the Hong Kong
Special Admanistrative Passports Ordinance {Cap 539) and was entitled to be
issued with a passport of the HKSAR. The Explanations of Some Questions by
the Standing Committee of the National People’s Congress Conceming the
Implementation of the Nationality Law of the People’s Republic of China in the
Hong Kong Special Administrative Region (15/05/]1996) (the Explanations of 15
May 1996) made provisions in arts 4 and 5 thereof, exclusively for Hong Kong,
for change in nationality that were different from those in the Chinese Nationality
Law for the purpose of preventing Chinese nationals of Hong Kong holding
foreign passports to lose their Chinese nationality automatically by reason of the
implementation of art 9 of the Chinese Nationality Law. Thus, a Chinese national
of Hong Kong would only cease to have Chinese nationality if he applied for and
obtained approval for change of nationality at the Immigration Department.
These provisions clearly applied to Chinese nationals of Hong Kong, whether
they were born in the People’s Republic of Chira or not. Article 1 of the
Explanations of 15 May 1996 clearly defined who were Chinese nationals of
Hong Kong. The appellant was a person bhaving Chinese nationality pursuant 1o
art 5 of the Chinese Nationality Law since both of his parents were Chinese
nationals and he did not have any foreign naticuality at birth apd was also a
Chinese national of Hong Kong within the meaning of art 1 of the Explanations
of 15 May 1996. Since he had not applied for change of his Chinese nationality,
his status as a Chinese national ang as a Chinese national of Hong Kong within
the meaning of art 1 of the Explanations of 15 May 1996 remained, while he may
retain his German nationality (at S06E-509G).
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Explanations of Some Questions by the Standing Comunuttee of the National
Peopie’s Congress Concerning the Implementation of the Nationality Law of



[

L7-MHAT-2¥Kd3 1lHid4] FRUMT VEFHRIVIEN] UT JUDI e

504 | Hong Kong Cases (2002} 3 AKC

the People’s Republic of China in the Hong Kong Special Administrative
Region (15/05/1996) arts 1,4, 5
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Hong Kong Special Administrative Region Passparts Ordinance (Cap 539)
ss2,3
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Nationality Law of the People’s Republic of China ans 5, 9

SR A K # Other sources refexred to
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Fu Si Ming An Inmtroduction io the Basic Law of the Hong Kong Special
Administrative Region pp 98-106
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Li Shuang Yuan, Jiang Xin Miao Modem Nationality Laws pp 125-142
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Qiao Xiao Yang Explanations on the Draft of the Explanations of Some
Questions by the Standing Committee of the National People’s Congress
Concerninig the Implementation of the Nationality Law of the People’s
Republic of China in the Hong Kong Special Administrative Region (07/05/
1996) :
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Wang Feng Chao The Nationality and Right of Abode of Hong Kong Persons
(04/04/1997)
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Zhang Yong, Cher Yo Tian Nationality Issues of Hong Kong Residents pp 71,
75
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Appeal
This was an appeal from the judgment of Yeung J dated 17 January 200}

dismissing the applicarion by the appellant, Tse Yiu Hon (an infamt), suing by his
uncle and guardian ad litem Tse Yee Ping, for judicial review of the decisions of
the first respondent, the Hong Kong Special Adminjstrative Region Passports
Appeal Board, to dismiss the appeal of the appellant against the decision of the
second respondent, the Director of Immigration, to cancel his HKSAR passport.
The facts appear sufficiently in the following jundgment.

BEKAG (RRAREIEERE) R LA o



17-MHY—2uu3 18 4L FRUM  DEPHRIFIENT WS JUDLILE 1u

A

(AW [y L2 s

7 7 Tse Yiu Hon Patrick (an infant) v
(20021 3 HK.C HKSAR Passports Appeal Bourd (Leong CTHC) 505

E—EHA(FRGHIHERRLRLET ) 58 -
FEESEAFEG(RERFLIHLE )PAEZERA o

EREETREE 1L PHFARMELT LSRR EE  2H5RAAR
AR 1B FHMEELB 1985 F 10 AP HALRE LS - AR
BE& B Dusseldof SAF R A « PHFARBBEEXABELAR
R RSN ERAAMERL S 21990 FPFALTR AR
HEE GAMNMPRRETR AT LG OHAPEANGLE ¢
FALFEEL BB HRELAR Al FHARLIBALE LR L
AN FRARAL -

2R PBALTLIAEESE MU EANRAREEL{TRE
EHR - ZH5MBBFAERFELR - $FHAFH 1998 23 A 6
AR EEREAR -

319994 B 16 AR EREA b A B AR TR £33
BPYFEANFTRRERR  FARPFATHSRFAEERY o
BRAAHEE RE (JHAGHEE) PHACESEXTREH -
THEATHLIR  ARHLGHBRFREEHBOH TR -

4199458 138 ¢HFAREEGOANNEERB AR FHizsgh &
FAHR BHRIPFAZTELIR 199560 268 ABEAL
kB EER4E B E AT :

AREEARKAXEFHEEISNA (PHRARLAPREAES) £F
ENNFTHETAEMSABMBEGREF —SRé T AANRTYELE
HEAPHMAL (CEFR) BERER - PHALENER, -
ER&ZTHES Bt RREBRBEERENE 30 8 AHTH
FRERWE R

PHAOMB LA L ESRE LW 2 LA B - £ 5 € g
CN-3-2. 3 F ¥ W
S PHALBE TR EEE 2PFA 200051817 8&Kd#

 BREERRRERL HEETEEOARER kT

BRLHER L ERMEINRE HAEAKEALAE P -FAEREE
HRAME - X CRFRER - 2SR T RE (PBEEE) - #
XAXEBATREH - FHRPEAR KAHRAFERRERR AL
FTRMSEVOBEIBHFHRNBEER -

6WMETELARGPRAE PHAGHRAKBRE  HKE (F
HEEE) Fotk CRAATTERE FHELTHALAR ALK
HHEBGRER  ANRERREMELHIRY AT ASH4 -
T PHEARAS XESLELHR G PR T HARELER 2
PEAR AN AEPASRSLAEE - Bt - (P REHH)
FORFTHAANPHANBRE - FREGH [ 2HBARRRAEF
HEREHN (FPEARLALEARAELE) EHFERNTHETHY
ZEMAMMYEFE] ATHES [AXBE] ) SARFRERTY



17-MAY=ZWds 1B:42 FRUM  UEFHRIFIENT UF Jud) e [17] EE LUl

506 ' Hong Kong Cases [2002] 3BKC

FEMR  ARBIRE FRERTHTHLARFTLAXALSE A
FREHFSATE L ALERRITBEERE  FELMNYIIEH
ERE4ARAR - FRERTHITALARAETERSEERRE
(FPEEL FAATHEAR Bt YHAGHRHESEL R
SRR RAFEYELAFGTFELARTR - KERLE AR
AEAE (PHALE) RoXFEARARTHEALE  AAELEL B
MmARBEFARRAAREMNE? BARAEF B ILR3AE L2460
MM ER « PHFAREXBRG LR GAFRERRFEFRH IR
MAATIHA -

8 B AFFELR A LHFRA S ERARZREMEETFY
BEABRANGERERFTSGERE - C

O RKEANRERRGTAmANG: [ (THEALEE) HASF
RPN EKEVHEAR  BAFBEREXSERLATE K EhAE
ETBEL MBEEEATAEE - BATRAEFRAYEIR (I
EASEESL) *RARYBA4L: LA TERG £2ETH
) e (TEBAER) GPEAR TR - | D

1. REGR FPHALANRAASGTREELE 24 (tHEH
kY B oENAERATRT B gEr A GEBHEREL - (TH
BEE) bHERTH ZAHRBAXRF GRAHABREL 1 ERE
AL ARAPENE - AYFARLAES (JEEHE) X2
UMEL 1 ERETATEEL LAY AT EFTEALR - PHA E
BREAEYEoG  XEERBBEAAMRER §4 @ BT 4P
HKARCFTAIER TR HARBEEIFEFEBE -

1. AEER BRAREFRGEIR ARPFALTEFHFS (F%
NPT EMBEA) 3T BNt FRETFTELAR  FH
HBHARARERABEFARGAARER S 5% « GiEAE 2 &
% 0 [ BA R (Chinese citizen) 3§33 1996 ¥ 5 B 15 A # 8 B2 BA
RAEACTHBRATE VAL RBEY (M4 (PRARLF
HEEE) EERSINHFABEFAOBRBLY EGHR) i FR%
HATRKETHhe (PRARLPERSR) MELFTHRBREH
Aol $PHALERFRNAA EARSE L FELNR At e G
HEEFAHNEER AZTFALKLARARERERA KAR
ERS HSEEHAES ZTAEM Rt PELRK  FHFHERA
REZHEEB - BR AE2FROGHNER P HAZTTEL
R o BBRBAMBOMELEN) (TREHE) PAXFEFITAR
AEHA RN (PEHRALE) F5sHAF I EAEREGE 1 H
e RaEBRE Sk {PRBHEL) FsERE g

LERFEEFATHLR  AALL LT A4 PHES - 2XF
§g.§;ﬁi‘?’ BARBREESSB  RALLSRRASHE AN

HEREEE (FEFNTHELRFAW) sERd (TEERE
%) TRAE197 5 7R 1 ERBAEFRENTEEFPBAROEE



(RS [ R ] o

L rHI— B0 LU0 FEUTT UCIreS I W aU |

_ Tse Yiu Hon Patrick (an infant) v
{2002] 3 HKC HKSAR Passports Appeal Beard (Leong CJHC) 507

A REFBHNTEAERLOARRTIAAE (BHEE) SALAR
HE MEEREFPHEH - Rie 40t - G TESBELY
Fh RARAHFEASERRES RAATEHAR - |

12. Bt AP HFALBEIREFHLAR AP FALLRFRE
AEFAEATHRE RBEALHRE - $HFAZES (FTEHERE)

B ¥SsHENATHEFTHREES -

13. wRPHFALLFRSATHAELER - R A ALHE -
BT AEEE) BoRGTA AHRATHEBE-FoHERL:

éﬁﬁﬁﬁ?ﬁ&&’ﬁﬁmkikﬁ%ﬁmﬁﬁ-ﬁéﬁik+mﬂ

Fif - PHARLEFRSNTHERAMEE - REBEAXKEE 4 &
HRE (HEFEEHGEFERNITEESTRELAR  THEAIE
RRAERUERiE4EILERERRER R REFERHNTHLE
Fo P FAR LALLM ELFANT LEAGEHAIAAFRE
p #| BE-JLTHFEERTHTHLORGENZE  RIENGEH
EMETURAEERESEE  RBAIEESEE 28 (FH
BEE) FoRGSTAANRRACRRATGTHESE - ZAMREA
REBERTHTELMR ARMBFOF I RAELTARSFE -
14 2EAXEEC RV IN LTI I ESVERAAATHE
g E®FTARGRE RAXBROTRIAEREF 1 KL (£
(PHEEAEE) MM TR EET EHANKRE]| - mHBRE
BMMATHEIFIRBALA 19754 A s OGN ELTHAT
ARBEHTX

ZRINERERALONBIR BT P+888 2558 2RAK
F BESRATHESESGRE WP HEHF AR TR M B

TEAAEARASHE - AEALETBHAL L HAT PEHRGA T

BA Y EEE - AT A G BE IR AR AT et oh AT

WAER « P ALEBRTSAEABRSABE NS BAIARS AESREE

TR RGBT ALSOHBRARRPREL TH - S4HAL  ET

FHERTERRRLIPELAR - AT T 000 MiEF TS
G B EFRELGBE -

15. 32 RA4 - IS EHG (RARES]) SstahAXMEE - 24
BEGOHEIARTEGH (PEEHFL) AR —HARBRBH -
HEPHERHEGNT  TULFEHESFRERLT  THAAFR
ERbETENR - L TREBGELEOEE
BB HRERE P EAITHEMNBET TR XA EEGEM
W PRAXTET WE-BFLERBFEARPHTELORGTE
EEALEEREAGNIET AN BERELHRT
HE4ELUBRIBERT  RFAEEATRFEOFAILEHLY
BR AL EREGANELE RBLFAREREE DA

16. RBAREEE (FRERGAHAME) Tin (PREKLE)
BEZ (TEBHEE) —#p & (THEHX) RARFLS



17=IHY —2Udy Ld-<40 FRU PECFESINIDIN U U e v

508 ' Hong Kong Cases {2002] 39KC

ERXERERNBES  RAAMBELER - 2 SRS
#?“Q%&i%%@ﬁﬂﬂ¢ﬂﬁﬁFﬁﬁj-ﬁiﬁéﬁé&
FERBRLEHFBE - EEF 71 B 215

R - BERERMNES (BHEERE) F—RONE AR ETHLR
FHRAEATHRAIRERISALEAER L2 X822 FeRBHEH
eIV AETBRE - T AL PRI BENG - FFTL 35
ANBERGFLER MAAL L ER LB EIEER L8
BFEAARFEXSTBALORAHS  (BHEELRE) & —T U e
WBRE FRHAEAMZCESE  BEREFE - -

EF S H RMIH:

H—R(F4FR)IEIHNERERPUTEHAR MBI BERAT
8 o ok ) ~EERERASANTHALRFRLERS (HE:
MAE) F—ESAE  BRREATHANEER « - Bt 8 ES
ERETHTRAR A/ BRRGFREN BB VRESHETR
WEBLRAT - ERRAMET RO [He) TR A BEE8T
HHEK - (BEEMEF) RAT (B BB UEE  %ERXLERT
HEEARAHIAARALAIALAESY [HMicsd] LB
BARBREEESt LR - E2BEEL  (AKERE) #52
BERTOTEARNAIAABARTRALLEOEE  ®RIEMA A
AEBmMAE b BAREH T B AWM HE -

17. BT AXBEFR sHKYERst (FPEEHFEY Lot
WMYBESAXORE #HETRE -H (MATHRBEEG &L
(PHEELZ) AETHERY  —SATEBRLANELNEY
—RE LG EFHERYTEHER AL SRR FESENARL
FEBEMS BANFETRAAR - o | THTHNY TTLIR
g*ﬁﬁﬁdviﬁ%&ﬁ%éﬁdﬂmﬁ%ﬁ&#&%ﬁﬂ@@%ﬁ&
18 #e A LT R - AXBHBLTHAREL  AABAREAXRE
FIRRZIFENSTEHAR - £ 1 AL T

AAFTELRGFRER RARLEYE4EL (&F%)F5 UEL
Fe (PEARLAPEESE) A A THARGELS T KA+ E

AR, o

19. E—HMF ARAFELREAFTHLRAGELER A TEL
ReF—8HE EFYB (ARG EAX Bomige (vEE
Bk AARA T RBAE O bE o

20 FEGEETHERL 1 RAIHEINORT  PRBABEIE
AEFREIERAATREGGEREL  RETE (LE5R )2
SEANERERGBENE  MATFEAR 2R (¥
BERE) R - FUARAE—FOERER ST TUEHEABE -
YHARBRA TR AU m LT ARER R EES k2 LB
R -BERER - RAGLRBANRE —_BHERERELTAE

i b AL

Voo



Tr—MHT—2U0S 1d: < FRUF VEFHSIVICNT W5 JUJ) e v ————. . R

. _ Tse Yiu Hon Patrick (an infant} v
[2002] 3 HKC HKSAR Passports Appeal Board (Leong CJHC) 509

A B PHFALTBAF _HERER  BALRATHREARE &
AT vRABHE  TAAATEAHFGRHE -

21 AR FBMESE - RRERLHFE —BFAOKRESE (TEEH
#) B ok ESRN  RESSELANEFS (THEIAHE)
g FEsaeua4RAATARKROEFEERAAS HBAGT KRR
345 o RE FIBMAFRERTH PHAR » AXBERFAIE
AR EFERLVNARANANA FRERT HTEHIR @ Tign
ATEFTREE LR FoH(FAFS (FHESKE) £)X
BIEEN ARX¥EELLEEREE 1 EMANRVLENERS

c # [&E] +EAXR -

2 ERHALEBARBRESHROFR  THARATHRENA

ARFERFBERTEIARFIALNTREEFHEL FEF & 2
AHEETPAMEBESESAHN A ETHERSE HARAFPRLGGF
D EEEwBBmANtBRE  ANELARGIBELEFRRE  THME
FRUAGHNTAESIERFIOAM IS EXARERA - 32—
HAMLTREHEHEETHR -
; HAMELERPHETEBIALT IS OATEHEERSNE BT
! FHOABME - HEMPH  ARNHNAAEETERE ¢ FHIA M TR
: E HBEZABAMRBOAMATTUARR o

7 HRTE AXBEIRFEASAERL  H2f (VBEE
) AR WARBAAFENS EESARN  REHHI BHA
WERAFHAR B (FEEAS3E) Fokei T HHRETE
F BH  -AHUPRNT FRTELARRAFEAZRIFRERSE -
wEpES  AXRALATEERE -
24 PHALIARBBEEY LW T HRE o A AKX
RTURZRBES AY¥ELO THRE BRI EFLERT
¢ WTRAR R2HOREE | ROAR - RFREHE (SR
FITHERBEM) P BOREH
B EAULREA ABREERHEEMIFAANFEANSELE
BB ABEBRPHFAG LT HEIME R ARER LOHK
e B BH o |
f ?$ﬁﬁ$ﬁ&%iﬁ¢-5%A£iﬁ#%A$¢ﬁ&&$ﬁ
' R e

Biv R

TOTAL P.BS



