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CAP. 455 Organized and Serious Crimes

“society” (%) has the same meaning as in section 2(1) of the Societies

Ordinance (Cap. 151);

“specified offence” (8 ¥I#YFE1T) means—

(a) any of the offences specified in Schedule 1 or Schedule 2;

(b) conspiracy to commit any of those offences;

(¢) inciting another to commit any of those offences;

(d) attempting to commit any of those offences;

(e) aiding, abetting, counselling or procuring the commission of any
of those offences;

“triad society” (=& &) includes any society which—

(a) uses any ritual commonly used by triad societies, any ritual
closely resembling any such ritual or any part of any such ritual;
or

(b) adopts or makes use of any triad title or nomenclature.

(2) For the purpose of the definition of “organized crime” (A #18%51T) in
subsection (1)—

(a) a conspiracy to commit a Schedule 1 offence involves a matter
referred to in paragraph (c)(i) to (iii) of that definition if the
pursuit of the agreed course of conduct would at some stage
involve that matter;

(b) an attempt or incitement to commit a Schedule 1 offence
involves a matter referred to in paragraph (c)(i) to (iii) of that
definition if what the person attempting or inciting the
commission had in view would involve that matter.

(3) The expressions listed in the left-hand column below are respectively
defined or (as the case may be) fall to be construed in accordance with the
provisions of this Ordinance listed in the right-hand column in relation to
those expressions.

Relevant provision

Section 16(2)
Section 12(9)
Section 12(10)
Section 12(1)
Section 15(1)

Expression

Charging order (FFHE4) vvovveveverererreseserrenieresrreeereenes

Gift caught by this Ordinance (34 I B I 880H) .......

Making a gift (FEEBEIE) ..o

Realisable property (FT#B1817E)

Restraint order (FREI4) oo

Value of gift, payment or reward (f#0 - 1+ 3K el B9 A%
i

Section 12
Section 12(4)
( Amended 90 of 1995 5. 2)
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CAP. 455 Organized and Serious Crimes

(a) taken into custody; or
(b) released on bail; (Added 90 of 1995 5. 2)

_ “authorized officer” (H###A) means—

(a) any police officer;

(b) any member of the Customs and Excise Service established by
section 3 of the Customs and Excise Service Ordinance (Cap.
342); and

(¢) any other person authorized in writing by the Secretary-for
Justice for the purposes of this Ordinance; (Amended L.N. 362
of 1997)

“confiscation order” (¥ 4%4) means an order made under section 8(7);

“dealing” (M%), in relation to property referred to in section 15(1) or 25,
includes—

(a) receiving or acquiring the property;

(b) concealing or disguising the property (whether by concealing or
disguising its nature, source, location, disposition, movement or
ownership or any rights with respect to it or otherwise);

(¢) disposing of or converting the property;

(d) bringing into or removing from Hong Kong the property;

(e) using the property to borrow money, or as security (whether by
way of charge, mortgage or pledge or otherwise); (Added 90 of
1995 5. 2)

“defendant” (¥4 A) means a person against whom proceedings have been
instituted for a specified offence (whether or not he has been convicted of
that offence);

“insolvency officer” (¥ 2 A) means—

(a) the Official Receiver; or

(b) any person acting as—

(i) a receiver, interim receiver, special manager or trustee
appointed under the Bankruptcy Ordinance (Cap. 6); or

(ii) a liquidator, provisional liquidator or special manager
appointed under the Companies Ordinance (Cap. 32);

“interest” (#fi3%), in relation to property, includes right;

“items subject to legal privilege” (A B 5 B) means—

(a) communications between a professional legal adviser and his
client or any person representing his client made in connection
with the giving of legal advice to the client;

(b) communications between a professional legal adviser and his
client or any person representing his client or between such an
adviser or his client or any such representative and any other
person made in connection with or in contemplation of legal
proceedings and for the purposes of such proceedings; and

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issue 17
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CAP. 455  Organized and Serious Crimes 9

(f) the satisfaction of a confiscation order made in the proceedings
(whether by payment of the amount due under the order or by
the defendant serving imprisonment in default).

(16A) An application for a confiscation order made in respect of a
defendant where section 8(1)(a)(ii) or (7A) is applicable is concluded—

(a) if the Court of First Instance or the District Court decides not to
make such an order, when it makes that decision; or (Amended
250f 1998 5. 2) -

(b) if such an order is made as a result of that application, when the
order is satisfied. (Added 90 of 1995 5. 2)

(16B) An application under section 20(1A) in respect of a confiscation
order made against a defendant is concluded—

(a) if the Court of First Instance decides not to vary that order,
when it makes that decision; or

(b) if the Court of First Instance varies that order as a result of that
application, when the order is satisfied. (Added 90 of 1995 s. 2.
Amended 25 of 1998 5. 2)

(17) An order or verdict (including an order or verdict of acquittal) is
subject to appeal or review so long as an appeal, further appeal or review is
pending against the order or verdict; and for this purpose an appeal, further
appeal or review shall be treated as pending (where one is competent but has
not been instituted) until—

J (@) (Repealed 79 of 1995 5. 50)
(b) the expiration of the time prescribed for instituting the appeal,
A> further appeal or review. (Amended 79 of 1995 5. 50)

“(18) Subject to subsection (19), nothing in this Ordinance shall require the 5. 38 UK]

disclosure of any items subject to legal privilege. ay ? o v
(19) Subscction (18) shall not prejudice the operation of sections 3, 4

and 5.".
POWERS OF INVESTIGATION

3. Requirement to furnish information
or produce material

(1) The Secretary for Justice may, for the purpose of an investigation
into an organized crime, make an ex parte application to the Court of First
Instance for an order under subsection (2) in relation to a particular person or
to persons of a particular description. (Amended L.N. 362 of 1997; 25 of 1998
5. 2)

(2) The Court of First Instance may, if on such an application it is
satisfied that the conditions in subsection (4)(a), (b) and (d) or subsection
(4)(a), (¢) and (d) are fulfilled, make an order complying with subsection (3) in
respect of the particular person, or persons of the particular description, to
whom the application relates. (Amended 25 of 1998 5. 2)
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3)

4)

An order under subsection (2) shall—

(@) give particulars of the organized crime under investigation;

(b) identify the particular person, or state the particular description
of persons, in respect of whom the order is made;

(¢) authorize the Secretary for Justice to require the person or
persons in respect of whom the order is made—

(i) to answer questions or otherwise furnish information with
respect to any matter that reasonably appears to an
authorized officer to be relevant to the investigation; or

(ii) to produce any material that reasonably appears to the
Secretary for Justice to relate to any matter relevant to the
investigation, or any material of a class that reasonably
appears to him so to relate,

or both; and (Amended L.N. 362 of 1997)

(d) contain such other terms (if any) as the Court of First Instance
considers appropriate in the public interest, but nothing in this
paragraph shall be construed as authorizing the court to order
the detention of any person in custody without that person’s
consent. (Amended 25 of 1998 s. 2)

The conditions referred to in subsection (2) are

(@) that there are reasonable grounds for suspecting that the
organized crime under investigation has been committed;

(b) where the application relates to a particular person, that there
are reasonable grounds for suspecting that the person has
information, or is in possession of material, likely to be relevant
to the investigation;

(¢) where the application relates to persons of a particular
description, that—

(i) there are reasonable grounds for suspecting that some or all
persons of that description have such information or are in
possession of such material; and

(i) the organized crime could not effectively be investigated if
the application was required to relate to a particular person,
whether because of the urgency of the investigation, the
need to keep the investigation confidential or the difficulty
in identifying a particular person who has relevant
information or material, (Amended 90 of 1995 5. 3)

(d) that there are reasonable grounds for believing that it is in the
public interest, having regard—

(i) to the seriousness of the organized crime under
investigation;

(ii) to whether or not the organized crime could be effectively
investigated if an order under subsection (2) is not made;
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(iii) to the benefit likely to accrue to the investigation if the
information is disclosed or the material obtained; and

(iv) to the circumstances under which the person or persons
may have acquired, or may hold, the information or
material (including any obligation of confidentiality in
respect of the information or material and any family
relationship with a person to whom the information or
material relates),

that an order under subsection (2) should be made in respect of

that person or those persons.

(5) Where an order under subsection (2) authorizes the Secretary for
Justice to require a person to answer questions or otherwise furnish
information with respect to any matter that reasonably appears to an
authorized officer to be relevant to an investigation, the Secretary for Justice
may by one, or more than one, notice in writing served on that person require
him to attend before an authorized officer at a specified time and place, or at
specified times and places, and answer questions or otherwise furnish
information with respect to any matter that reasonably appears to the
authorized officer to be relevant to the investigation. (Amended L.N. 362 of
1997)

(6) Where an order under subsection (2) authorizes the Secretary for
Justice to require a person to produce any material that reasonably appears to
the Secretary for Justice to relate to any matter relevant to an investigation, or
any material of a class that reasonably appears to him so to relate, the
Secretary for Justice may by one, or more than one, notice in writing served on
that person require him to produce at a specified time and place, or at specified
times and places, any specified material that reasonably appears to him so to
relate or any material of a specified class that reasonably appears to him so to
relate.  (Amended L.N. 362 of 1997)

(7) A notice in writing imposing a requirement on a person under
subsection (5) or (6) shall—

(a) state that a court order has been made under this section and
include—
(i) the date of the order;

(ii) the particulars of the organized crime under investigation;

(iii) where the order is made in respect of that particular person,
a statement to that effect;

(iv) where the order is made in respect of persons of a particular
description and that person is of that particular description,
a statement to that effect;

(v) a statement of the authorization given to the Secretary for
Justice by the order; and (Amended L.N. 362 of 1997)

(vi) a statement of any other terms of the order relevant to that
person;
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(b) have annexed to it a copy of the order made under this section,
but there may be excluded from such copy—

(i) any reference in the order to a particular person other than
that person, or to persons of a particular description not
including that person; and

(i) any details in the order that relate only to such particular
person or persons of a particular description; and

(¢) be substantially in the form specified in Schedule 4 in relation to
such notice and in addition shall set out or have annexed to it
subsections (8) to (10) and section 7.

(8) An authorized officer may photograph or make copies of any
material produced in compliance with a requirement under this section.

(9) A person shall not under this section be required to furnish any
information or produce any material relating to items subject to legal privilege,
except that a lawyer may be required to furnish the name and address of his
client.

(10) An order under subsection (2), and a notice in writing imposing a
requirement under subsection (5) or (6), may be made in relation to
information held by, and material in the possession of, a public body as
defined in section 28.

(11) A person is not excused from furnishing information or producing
any material required under this section on the ground that to do so—

(a) might tend to incriminate him; or

(b) would breach an obligation as to secrecy or another restriction
upon the disclosure of information or material imposed by
statute or otherwise.

(12) A statement by a person in response to a requirement imposed by
virtue of this section may not be used against him in criminal proceedings
against him except as follows—

(@) in evidence in proceedings under subsection (14) or section 36 of
the Crimes Ordinance (Cap. 200); or

(b) for the purpose of impeaching his credibility in proceedings in
respect of any offence where in giving evidence he makes a
statement inconsistent with it.

(13) Any person who without reasonable excuse fails to comply with a
requirement imposed on him under this section commits an offence and is
liable to a fine at level 6 and to imprisonment for |1 year.

(14) Any person who, in purported compliance with a requirement under
this section—

(a) makes a statement that he knows to be false or misleading in a
material particular; or

(b) recklessly makes a statement that is false or misleading in a
material particular,
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commits an offence and is liable—
(i) on conviction upon indictment to a fine of $500,000 and to
imprisonment for 3 years; or
(i) on summary conviction to a fine at level 6 and to imprisonment
for 1 year.

(15) Where an order under subsection (2) has been made the Secretary for
Justice, or a person authorized in writing by the Secretary for Justice for the
purpose of this subsection, may, after satisfying any conditions that may be
prescribed by rules of court in this respect, obtain a copy of the order; but
subject to the foregoing part of this subsection and to subsection (7)(b), no
person is entitled to obtain a copy of the order or any part of the order.

-~ (Amended L.N. 362 of 1997)

(16) Where a requirement imposed on a person under this section relates
to material which consists of information recorded otherwise than in legible
form—

(a) the requirement shall have effect as a requirement to produce the
material in a form in which it can be taken away;

(b) an authorized officer may by notice in writing served on the
person require the person to produce at a specified time and
place, or at specified times and places, the material in a form in
which it is visible and legible and can be taken away, and may by
like notice release the person from any obligation under the
requirement to produce the material in the form in which it is
recorded.

(17) An application for the discharge or variation of an order made under
this section may be made by any person on whom a requirement is imposed
under the order.

(18) Rules of court—

(«) shall provide for applications by any person on whom a
requirement is imposed under an order made under this section
for the discharge or variation of such order;

(b) may provide for—

(i) proceedings relating to orders under this section;

(ii) conditions that must be satisfied before a person (including
the Secretary for Justice) referred to in subsection (15) may
obtain a copy of such order. (Amended 90 of 1995 s. 3;
L.N. 362 of 1997)

(19) The Secretary for Security shall prepare a code of practice in
connection with—

(@) the exercise of any of the powers conferred; and

(b) the discharge of any of the duties imposed,

by this section, and any such code shall be laid before the Legislative Council
and shall not be promulgated until the code has been approved by the
Legislative Council.
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4, Order to make material available

(1) The Secretary for Justice or an authorized officer may, for the
purpose of an investigation into—

(a) an organized crime; or

(b) the proceeds of organized crime of any person who has
committed or is suspected of having committed an organized
crime; or

(¢) the proceeds of a specified offence of any person who has
committed, or is suspected of having committed, that specified
offence,

make an ex parte application to the Court of First Instance for an order under
subsection (2) in relation to particular material or material of a particular
description, whether in Hong Kong or, in the case of an application by the
Secretary for Justice, elsewhere. (Amended L.N. 362 of 1997; 25 0f 1998 5. 2)

(2) Subject to subsection (5) and section 28(10), the court may, if on such
an application it is satisfied that the conditions in subsection (4)(a), (¢) and (d)
or subsection (4)(), (¢) and (d) are fulfilled, make an order that the person
who appears to the court to be in possession or control of the material to
which the application relates shall—

(a) produce the material to an authorized officer for him to take
away; or

(b) give an authorized officer access to it,

within such period as the order may specify.

(3) The period to be specified in an order under subsection (2) shall be 7
days unless it appears to the court that a longer or shorter period would be
appropriate in the particular circumstances of the application.

(4) The conditions referred to in subsection (2) are—

(a) where the investigation is into an organized crime, that there are
reasonable grounds for suspecting that the organized crime has
been committed;

(b) where the investigation is into the proceeds of organized crime
or a specified offence of a person—

(i) that the person has committed an organized crime or that
specified offence, or that there are reasonable grounds for
suspecting that he has committed an organized crime or
that specified offence; and

(ii) that there are reasonable grounds for suspecting that the
person has benefited from organized crime or that specified
offence;

(¢) that there are reasonable grounds for believing that the material
to which the application relates—
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(i) is likely to be relevant to the investigation for the purpose of
which the application is made; and

(ii) does not consist of or include items subject to legal
privilege;

(d) that there are reasonable grounds for believing that it is in the
public interest, having regard—

(i) to the benefit likely to accrue to the investigation if the
material is obtained; and
(ii) to the circumstances under which the person in possession
or control of the material holds or controls it, as the case
may be, (Amended 90 of 1995 s. 4)
that the material should be produced or that access to it should
be given.

(5) Where an application under subsection (1) relates to material of a
particular description, an order under subsection (2) shall only be made where
an application in relation to particular material is not reasonably practicable.

(6) Where a court makes an order under subsection (2)(b) in relation to
material on any premises it may, on the same or a subsequent application of an
authorized officer, order any person who appears to it to be entitled to grant
entry to the premises to allow an authorized officer to enter the premises to
obtain access to the material.

(7) An application for the discharge or variation of an order made under
subsection (2) or (6) may be made by any person who is subject to the order.

(8) Rules of court—

(a) shall provide for applications by any person who is subject to an
order made under this section for the discharge or variation of
such order;

(b) may provide for proceedings relating to orders under this
section.

(9) Where material to which an application under this section relates
consists of information recorded otherwise than in legible form—

(a) an order under subsection (2)(a) shall have effect as an order to
produce the material in a form in which it can be taken away;
and

(h) an order under subsection (2)(b) shall have effect as an order to
give access to the material in a form in which it is visible and
legible.

(10) Where an order made under subsection (2)(a) relates to information
recorded otherwise than in legible form, an authorized officer may by notice in
writing require the person to produce the material in a form in which it is
visible and legible and can be taken away, and may by like notice release the
person from any obligation under the order to produce the material in the
form in which it was recorded.
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CAP. 455 Organized and Serious Crimes

(11) An order under subsection (2)—

(¢) shall not confer any right to production of, or access to, items
subject to legal privilege; and

() may be made in relation to material in the possession or control
of a public body as defined in section 28.  ( Amended 90 of 1995
5. 4)

(12) A person is not excused from producing any material in relation to

which an order under subsection (2) is made on the ground that to do so—
(¢) might tend to incriminate him; or
(b) would breach an obligation as to secrecy or another restriction
upon the disclosure of information imposed by statute or
otherwise.

(13) Any person who without reasonable excuse fails to comply with an
order made under subsection (2) commits an offence and is liable to a fine at
level 6 and to imprisonment for | year.

(14) An authorized officer may photograph or make copies of any
material produced under this section.

[cf. 1986 c. 32 5. 27 UK}

5.  Authority for search

(1) An authorized officer may, for the purpose of an investigation into—

(a) an organized crime;

(b) the proceeds of organized crime of any person who has
committed or is suspected of having committed an organized
crime;

(¢) the proceeds of a specified offence of any person who has
committed, or is suspected of having committed, that specified
offence,

apply to the Court of First Instance or the District Court for a warrant under
this section in relation to specified premises. (Amended 25 of 1998 5. 2)

(2) On such application the court may issue a warrant authorizing an
authorized officer to enter and search the premises if it is satisfied—

(a) that a requirement imposed under section 3(6) in relation to
material on the premises has not been complied with; or

(b) that an order made under section 4 in relation to material on the
premises has not been complied with; or

(¢) that the conditions in subsection (3)(a), (¢) and (d) or subsection
(3)(b), (¢) and (d) are fulfilled; or

(d) that the conditions in subsection (4)(«), (¢) and (/) or subsection
(4)(b), (¢) and () are fulfilled.
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O

The conditions referred to in subsection (2)(c) are—

(a) where the investigation is into an organized crime, that there are
reasonable grounds for suspecting that the organized crime has
been committed;

(b) where the investigation is into the proceeds of organized crime
or a specified offence of a person—

(1) that the person has committed an organized crime or that
specified offence, or that there are reasonable grounds for
suspecting that he has committed an organized crime or
that specified offence; and

(i) that there are reasonable grounds for suspecting that the
person has benefited from organized crime or that specified
offence;

(¢) that the conditions in section 4(4)(c) and (d) are fulfilled in
relation to any material on the premises;

(d) that it would not be appropriate to make an order under that
section in relation to the material because—

(i) it is not practicable to communicate with any person
entitled to produce the material; or

(ii) it is not practicable to communicate with any person
entitled to grant access to the material or entitled to grant
entry to the premises on which the material is situated; or

(iii) the investigation for the purposes of which the application
is made might be seriously prejudiced unless an authorized
officer could secure immediate access to the material.

The conditions referred to in subsection (2)(d) are—

(a) where the investigation is into an organized crime, that there are
reasonable grounds for suspecting that the organized crime has
been committed;

(b) where the investigation is into the proceeds of organized crime
or a specified offence of a person—

(i) that the person has committed an organized crime or that
specified offence, or that there are reasonable grounds for
suspecting that he has committed an organized crime or
that specified offence; and

(i) that there are reasonable grounds for suspecting that the
person has benefited from organized crime or that specified
offence;

(¢) that there are reasonable grounds for suspecting that there is on
the premises material which is likely to be relevant to the
investigation for the purpose of which the application is made,
but that the material cannot at the time of the application be
particularized;
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(d) that—

(i) it is not practicable to communicate with any person
entitled to grant entry to the premises; or

(ii) entry to the premises will not be granted unless a warrant is
produced; or

(iti) the investigation for the purposes of which the application
is made might be seriously prejudiced unless an authorized
officer arriving at the premises could secure immediate
entry to them.

(5) Where an authorized officer has entered premises in the execution of
a warrant issued under this section, he may seize and retain any material, other
than items subject to legal privilege, which is likely to be relevant to the
investigation for the purpose of which the warrant was issued.

(6) Any person who hinders or obstructs an authorized officer in the
execution of a warrant issued under this section commits an offence and is
liable—

(a) on conviction upon indictment to a fine of $250,000 and to
imprisonment for 2 years; or

(b) on summary conviction to a fine at level 5 and to imprisonment
for 6 months.

(7) An authorized officer may photograph or make copies of any
material seized under this section.

(8) Notwithstanding section 83 of the Interpretation and General
Clauses Ordinance (Cap. 1), but subject to this section, a warrant may be
issued under this section authorizing entry to premises for the purpose of
searching for or seizing material which is known or suspected to be journalistic
material. (Added 88 of 1995 5. 6)

[ef: 1986 ¢. 32 5. 28 U.K]

6. Disclosure of information obtained
under section 3, 4 or 5

(1) Where any information subject to an obligation of secrecy
under the Inland Revenue Ordinance (Cap. 112) has been obtained from the
Commissioner of Inland Revenue or any officer of the Inland Revenue
Department under or by virtue of section 3, 4 or 5, that information may be
disclosed by any authorized officer to the Secretary for Justice for the purposes
of—

(a) any prosecution of a specified offence;

(b) any application for a confiscation order; or

(¢) any application for an order under section 15(1) or 16(1),
but may not otherwise be disclosed.
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