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A Public Interest Defence

$3. Suggestions have been made that the law should provide a general defence
that disclosure was in the public interest. The object would be to enable the courts
to consider the benefit of the unauthorised disclosure of particular information,
and the motives of the person disclosing it, as well as the harm which it was likely
1o causs. It is suggested, in particular, that such a defence is necessary in order to
enable suggestions of misconduct or malpractice to be properly investigated or
brought to public attention.

$9. The Government recognises that some people who make unauthorised
disclosures do so for what they themselves see as altruistic reasons and without
desire for personal gain. But that is equally true of some people who commit other
criminal offences. The geperal principle which the law follows is that the
criminality of what people do ought not to depend on their ultimate motves—
though these may be a factor to be taken into account in sentencing—but on the
pature and degree of the barm which their acts may cause.

60. Inthe Government’s view, there are good grounds for not departing from the
general model in this context; and two features of the preseat proposals
particularly reinforce this conclusion. First, a ceatral objective of reform is to
achieve maximum clarity in the law and in its application. A general public interest
defence would make it impossible to achieve such clarity. Secondly, the proposals
in this White Paper are designed to concentrate the protection of the criminal Jaw
on information which demonstrably requires its protection in the public interest.
It cannot be accrptable that a person ean lawfully disclose information which he
knows may, for example, Jead to loss of life simply because he conceives that he
has a general reason of a public character for doing so.

61. So far as the criminal law relating to the protection of official information is
concerped, therefore, the Government is of the mind that there should be no
general public interest defence and that any argument as to the effect of disclosure
on the public interest should take place within the context of the proposed damage
tests where applicable.
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