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I EEE R ITLERGCLAERR -
Ms Cyd HO rose to claim a division.
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THE CHAIRMAN announced that among the Members returned by functional
constituencies, 27 were present, four were in favour of the motion, 22 against it
and one abstained; while among the Members returned by geographical
constituencies through direct elections and by the Election Committee, 23 were
present, 10 were in favour of the motion, seven against it and five abstained.
Since the question was not agreed by a majority of each of the two groups of
Members present, she therefore declared that the motion was negatived.

MRS SELINA CHOW: Madam Chairman, I move that in the event of further
divisions in respect of the remaining clauses of the Betting Duty (Amendment)
Bill 2003, the Committee do proceed to each of such divisions after the division
bell has rung for one minute.
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Mr Andrew CHENG rose to claim a division.
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THE CHAIRMAN announced that there were 51 Members present, 29 were in
favour of the motion, 14 against it and seven abstained. Since the question was
agreed by a majority of the Members present, she therefore declared that the
motion was carried.
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Council then resumed.
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Mr Andrew CHENG rose to claim a division.
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FHER MREEMAEXIESES -
THE PRESIDENT announced that there were 55 Members present, 30 were in
favour of the motion and 24 against it. Since the question was agreed by a
majority of the Members present, she therefore declared that the motion was
carried.
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Resumption of Second Reading Debate on Bill
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Functional Constituencies:
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Geographical Constituencies and Election Committee:
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 17 were present, two were in favour of the motion and 15 against
it; while among the Members returned by geographical constituencies through
direct elections and by the Election Committee, 13 were present, one was in
favour of the motion and 11 against it.  Since the question was not agreed by a
majority of each of the two groups of Members present, she therefore declared
that the motion was negatived.
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MR ABRAHAM SHEK: Madam President, for any business community, zero
tariffs and exclusive access to the up-and-coming mainland market are trade
concessions too good to be true. To Hong Kong, however, the focus has been
initially centred much on the political significance of CEPA — a symbol of the
Central Government's unfailing support for Hong Kong's struggle to recover
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from our ailing economy under restructuring. Then came a gradual awareness
that, despite its generous terms, CEPA is no magic cure for the current problems
of Hong Kong's service-based economy. It is nothing like waving the magic
wand and Hong Kong's fortune will return overnight. CEPA is comparable to
an entry ticket to a promising gold mine. If Hong Kong is to mine any gold out
of it, the local private sector needs to aggressively seize any business opportunity
arising, and the Government also needs to put forward the right policies to
improve the local investment environment. Mr Henry TANG has made the first
and most important move, and he is to be congratulated.

CEPA would create jobs here and facilitate our economic restructuring,
according to the Chief Executive. It is now clear, however, that Hong Kong's
labour market will benefit little from the arrangement — at least in the short
term.

For one, it seems unlikely the tariff concessions would provide strong
enough incentive to Mainland-based Hong Kong manufacturers. The chance
that they would relocate their established business to Hong Kong and create new
jobs here is slim. The deal is also expected to open new opportunities for high
value-added businesses, but it would take a considerable period of time before
these industries can build up a significant cluster and create a sizeable
employment market in Hong Kong. A favourable investment environment for
innovative and hi-tech industries needs to be nurtured by the right government
policies, such as tax concessions or exemptions. Our Government has lagged
behind our competitors in the region in terms of attracting sector-specific
investors.

Further, the concessions on services — such as the lowering of asset
thresholds and the lifting of financing restrictions — may enable our service
sectors to get a headstart over others who are trying to expand into the mainland
market. The mainland service sectors — especially those within the Guangdong
Province — would benefit as well, since the advanced opening of market would
speed up their reform and bring service quality closer to world-class standards.
But, again, the northbound expansion will bring little relief to local
unemployment problems. The way that would enable local labour to share the
benefits is to encourage more foreign companies to set up offices here so as to
explore the advantageous position of Hong Kong-based companies in the
mainland market. We have to strengthen Hong Kong's role as a regional centre
for business operations.
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The real significance of CEPA lies in its provision of a scaffolding for
facilitating closer economic integration with the Pearl River Delta (PRD).

Hong Kong has forged to develop closer economic ties with other
mainland cities for quite some time. The removal of more trade barriers will
further reduce the existing economic borders between the two sides. The
process of integration has entered into a new stage and is now ready to proceed to
a deeper and more profound level.

CEPA will give the two sides a framework for discussing and guiding the
process. Hong Kong and other cities in the PRD are interdependent, yet it is no
secret that they are also under intense competition. The presence of seven
airports in the region, all of which compete for the same cargo market, provides
hard evidence of poor co-ordination. CEPA, then, provides for regular
meetings and the establishment of liaison offices. It is hoped inter-city and
inter-government communication in the PRD will improve. In fact, much of
CEPA's details — such as the definition of a Hong Kong-based company and the
origin of product — are yet to be worked out and agreed on by both sides.
CEPA's success hinges on whether the two sides can establish trust and reach
consensus with each other.

Madam President, CEPA will certainly enhance the flow of goods, capital
and people between Hong Kong and the Mainland. We need to get ready for
integration at all fronts. We need more than ever to improve our cross-border
transportation network. The building of a cross-border bridge to Zhuhai, which
is expected to be announced very soon, is a positive step towards that goal.
Also, we need to speed up the lifting of the travel restrictions currently placed on
Guangdong citizens. CEPA is not meant to be an unconditional gift. We have
to take our share in the rebuilding of Hong Kong economy.

With these words, I support today's motion.

TE: ESFHMEEEES
(RERELRTIERS )
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"We heard the trumpet blowing that our government is going to reform.
Rumour has it that there will be a chosen team of wise men and women
loyal to the Chief Executive taking charge. The group of 'Super
Secretaries' will be politically adept, highly responsive to the calls of the
people and friendly with the Legislature. Each 'Super Secretary' will be
given a well-defined remit and be given a high degree of autonomy for its
implementation.

"The public is rightly curious to know what benefits this new structure of
government will bring.  Will it introduce a more efficient and
accountable government? Will this mean a more stable and effective
leadership? Or will the new design be tailored to help only the Chief
Executive tighten his grip on civil servants and further insulate himself
from attacks by hostile critics and political rivals? Top civil servants
want to know how the new structure affects their future career. To be
sure, senior politicians and political parties will be weighing their chance
of forming a power sharing arrangement with the coming executives.

"In an 'executive-lead' government, the most desirable outcome of this
change is more effectual leadership. In the context of public governance,
this does not necessarily mean allowing a one-man dictatorship. I would
hope to see a better balance of power that would minimise internal conflict
between executives, civil servants and the Legislature.

"This level of harmony cannot possibly be achieved by a randomly
selected and hastily put together pool of good people. The executive
team must share a common vision for Hong Kong. They must remain
closely knit and be loyal enough to defend one another in public. These
wise men and women are also expected to endure considerable sacrifices
on a personal level for the privilege to serve. They will probably need
time to prepare for the new political roles ahead and to build up rapport
with the others to function as a team. They should not be simply treated
as dispensable tools or political foot soldiers appointed to carry out some
pre-determined plans. They must be given reasonable powers to 'hire
and fire' their own staff and be guaranteed a minimum level of financial
resources covering the entire period of their appointment. Otherwise, the
lack of political chips and bargaining power will leave them totally
vulnerable on the frontline with predatory politicians and possibly a
grudging staff.
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"In order for this change to succeed, there is simply no room for last
minute expediency. The selected cabinet team must be more than a
fortuitous collection of administrators with a summation of individual
agendas.

"The more ambitious political thinkers have even suggested that the Chief
Executive might kill two birds with one stone by appointing into his inner
cabinet a desired number of influential like-minded political leaders.
This would undoubtedly create a formidable political alliance. (37 7£ f§ &
s "R B ') Desirable as this goal might be, the difficulties in making it
work cannot be under-estimated.

"Our government must recognise the fact that the recent development of
political parties will require a more refined definition of an 'executive-
lead' government. It can no longer be the case that top executives make a
decision 'corporate-style' behind closed doors and then send their
managers out to do battle with detailed instructions. Good politicians,
unlike civil servants and corporate managers, will follow a leader only if
he leads the charge, with integrity and charisma.

"The Chief Executive must be a good listener with an open mind. A fair
mediator who is able to balance complex and often conflicting interests.
A decisive commander-in-chief who calls for immediate action when
action is needed. He must be a true moral — even a spiritual — leader
who can win over the hearts and minds of his appointees rather than just be
seen as exploiting their bodies and political goodwill. Otherwise, the
moment he loose popularity with his policies, this fragile alliance will
begin to crumble beneath his feet. Even if his chosen appointees do not
abandon him, there is always the risk that the political party that the
appointee seeks to represent might wish to disassociate with the unpopular
government. This type of fragile coalition will only work with the most
sensitive and creative of leadership — one that has a clear understanding
with all political parties concerned. Given that consensus politics can be
a lengthy evolutionary process, it is almost inconceivable that a lasting
alliance can be built within such a short space of time.
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"Hong Kong has an abundant supply of talent ready to serve every role in
society. They just need the right environment and chance to prove
themselves. However, we must allow sufficient time for the community
to understand and embrace a change of this significant magnitude. We
need to spell out clearly the terms and conditions of service early so that
the best candidates might come forward. In order to prevent unrealistic
expectations, the government must also allow sufficient time for open
discussions so that the merits and limitations of the scheme can be more
widely understood."
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MISS MARGARET NG: Madam Deputy, it is all to evident that the so-called
"accountability system" so hastily introduced by Mr TUNG last July has failed.
There is now a general recognition that Mr TUNG has to do a major so-called
"cabinet reshuffle" in order to regain the confidence of the public and the
international community. I want to concentrate on outlining a blueprint of what
should be, and can be done, now, and in the next 12 months.

The most pressing problem is that the so-called "ruling coalition" has
failed. The aim of the incorporating of the Chairman of the two main pro-
government political parties into the Executive Council was to ensure that
government proposals will have enough votes in this Council to be passed.
That has failed, dramatically, on a bill of the utmost importance to the
Government. At the last minute, Mr TUNG was then forced to postpone the
bill because he lost the support of the Liberal Party whose Chairman chose to
resign.

The congenital defect of this "ruling coalition" is that party leaders are
forced to choose between loyalty to Mr TUNG and listening to the clear and
direct expression of the will of the people. Denied institutional democracy,
Hong Kong had resorted to primitive democracy on 1 July: The people voted
against the Government by personally standing up and insisting on being counted.
This insistence on being counted is of crucial importance: The march is no
ordinary protest. The people wanted to be counted. On Thursday, 26 June, in
this Chamber, I asked Mr TUNG: How many people will have to march on 1
July before the Government listens? Mr TUNG dodged the question. The
march was the people's answer: They said, effectively, "as many as it takes to
make this Government change its position." The resounding call "TUNG
Chee-hwa, step down!" was a voice vote: change your policy or change the
Government.
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No political party which cares at all about credibility can afford to go
against this clear and direct expression of the will of the people. The Chairman
of the Liberal Party really had no choice. I do not say this to discount the
courage of my colleague the Honourable James TIEN. The immediate and
public acclaim for his decision says it all. I merely point out a political fact.
A "ruling coalition" which requires putting loyalty to Mr TUNG above the clear
will of the people will either fail or force a revolution. This is the stark
dilemma Mr TUNG faces. Any "cabinet reshuffle” is meaningless unless it
goes to the core of the problem. Replacing one or more "ministers" will work
only if it is the first move of a plan for extensive and fundamental reform.

Mr TUNG must introduce reforms which build into the composition,
practice and procedure of the Executive Council a measure of democracy, so that
the Government can be truly responsive and accountable to the community
through the legislature. The contribution of a professional and politically
neutral Civil Service must be reaffirmed.

In the editorial of the South China Morning Post this morning, it is
suggested that Mr TUNG should assume a more lofty constitutional role and
devote himself to the task of liaising with Mainland and Central Government
authorities, particularly in furthering economic co-operation and integration.
As a transitional measure, the Chief Secretary for Administration can take up the
role of co-ordinating internal Hong Kong Special Administrative Region policies
each of which remains the direct responsibility of a principal official. The right
choice for a principal official must be a person who can work with the Civil
Service in his or her department, and who has the confidence of this Council.
In addition, appointments should be made from among distinguished members of
the community whose quality, integrity and commitment to Hong Kong are
trusted by the public. The Executive Council, as a whole, should make the
direct election of the Chief Executive in 2007 a top priority on its agenda.

Let me conclude with a warning to the Government and a direct appeal to
the people. This Government has no choice but to open up. It is not in its
power even to delay it very long. In 2004, 30 of the 60 seats in this Council
will be directly elected. I appeal now to everyone who is eligible to register as
a voter before the deadline on 16 July, to exercise his or her right to vote in the
2004 Legislative Council election. If the electorate puts 30 democrats into this
Council as directly elected members, then with as few as just one democrat in the
functional constituencies, the Government will never again be able to push
through any proposal which is against the will of the people. You will then
have either a permanent stalemate, or the Government must negotiate. Nothing
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can stop this development now. The Government must negotiate or perish.
We will then have an accountability system which is worthy of its name.

Thank you, Madam Deputy.
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DR LO WING-LOK: Madam President, eight days after the name of Hong
Kong was taken off the World Health Organization's list of SARS infected areas,
Hong Kong witnessed the biggest protest march since 1989. Half a million
people took to the street on the 1 July 2003.

On the early morning of 7 July 2003, the Government announced the
postponement of the Second Reading of the National Security (Legislative
Provisions) Bill (the Bill), in face of an almost certain defeat of the Bill at the
Legislative Council. A growing majority of legislators including myself has
declared that they will vote "NO" on the resumption of Second Reading of the
Bill.

The question Hong Kong asks now is: "What after the postponement of the
reading of the Bill?" Our experience in the past six years has shown that Hong
Kong has been managed by people who do not have the political training and
experience to take up these important positions at such a critical time for the
Hong Kong Special Administrative Region (SAR). The Government seems to
be out of touch with the needs and aspiration of its people.

The present state of Hong Kong is not caused by a lack of high quality
citizens; SARS has convincingly brought out the very high quality of the Hong
Kong people; nor is it caused by a lack of support of the Central Government.

The Government might have turned the blessing of the Central
Government into a curse. Being out-of-touch with the reality, our Government
has failed in its duty to impress on the Central Government as to what really is
happening in Hong Kong, and what Hong Kong can do for the Central
Government and vice versa.
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Take for instance, during the SARS outbreak, the Central Government
extended its good wishes to Hong Kong by giving "Barrier-man", a kind of
protective garment to the health care workers in Hong Kong. But long before
this gift was delivered to Hong Kong, the medical profession has already been
discussing that the "Barrier-man" is not the most suitable type of protective
garment for the hospital environment. Its design of zipping and unzipping at
the front will actually increase the risk of infection of the health care workers
using it. The result is that thousands of boxes of "Barrier-man" are now lying
unused in the warehouse. The Government has not been able to articulate what
Hong Kong really needs to the Central Government.

What Hong Kong really needs from the Central Government as far as
infectious diseases are concerned is an up-to-date, frank and accurate exchange
of information, not only with the Central Authorities, but also with the regional
authorities, in particular, Guangdong. This, however, has not been
forthcoming until late in the outbreak, and only to a limited extent.

Hong Kong has no need to distract the attention of the Central Government
by bothering it with the nitty-gritty, such as protective garments. By wasting
the time and effort of the Central Government, Hong Kong might have already
become a liability to the Central Government and the laughing stalk of the
Country.

For Hong Kong to remain an asset to the Central Government, the
Government of the SAR must at least demonstrate that it has the capacity to rule
Hong Kong.

The introduction of the accountability system for principal officials a year
ago has not improved the performance of the Government.

With the introduction of the accountability system, the principal officials
were no longer civil servants; they became political appointees. A political
appointee can be replaced because of misconduct, or because of poor
performance, or because of the need to strengthen the popularity or credibility of
the government. There is no need to go through the tedious and long drawn
process of the civil service in replacing a political appointee.
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The Government has not taken advantage of the new flexibility of the
accountability system to overcome the many crises it has faced. To the contrary,
the Government has become defensive and over-protective of some of its
principal officials who are seen as either incompetent or incredible or both.

The Government's insistence on retaining these officials has been cited as
one of the important reasons for the people to take to the street on 1 July.

The formation of the "ruling coalition" by the Democratic Alliance for
Betterment of Hong Kong, the Federation of Trade Unions, and the Liberal Party
has not helped either.

On the surface, the coalition has given the Government sufficient votes to
enact almost any law, but in effect it has caused the Government to be even more
out of touch with the people. They fail to understand that governance can only
be achieved through winning the heart and mind of the governed. Governance
cannot be achieved through steam-rollering unpopular laws through the
legislature.

By ignoring the basics of ruling by the consent of its people, the
Government has not only driven itself into a corner, but has also put it allies and
supporters into an impossible position. It has also ignited the demand of the
people for a directly elected legislature and a directly elected Chief Executive.
A previously politically inert city is now burning with an intense political flame.

To get Hong Kong out of its trouble, the least the Chief Executive can do
now is to carry out a drastic reshuffle and renewal of his cabinet, the Executive
Council, so that his Government can start communicating properly with the
people and with the Central Government again.

The wounds of the community have to be properly treated, and hopefully
healed, as a matter of the greatest urgency. Hong Kong can afford to wait no
more.

Madam President, the consequence, if the Government fails to do so, is
too obvious to deserve mentioning. I so submit.
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MRS SELINA CHOW: The Liberal Party was one of the first advocates of the
accountability system. We have remained a staunch supporter, and have helped
to bring about the implementation of the system last year.

The system has operated for less than a year, and it is fair to say that the
principal officials have been trying their best to be responsive to the community.
However, like any cabinet, there are bound to be some members who perform
very well, and others who do not.

One of the merits of an accountability system is the flexibility it offers to
the Chief Executive to change members expeditiously without being hampered
by the red tape of the bureaucracy. As the appointments of principal officials
are political appointments, their main duty is to not only to make policies that
best serve the public interest, but also to take charge of the political management
of such policies to ensure their acceptability and adoption by the community.
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There is no doubt that our people have high aspirations regarding the
accountability system, as well as the principal officials that that system has
placed in the key positions of leadership in the governing team. The fact that
many of them have never taken up any public office before their appointments,
and are therefore unfamiliar with the procedures and workings of the political
process, has at times made life difficult for themselves as well as for this Council,
and the community. During last year, it is clear that those principal officials
who have had experience of the workings of the Government have on the whole
done better than those who have not. It is a fact that, broadly speaking,
principal officials are more prepared to face the public, the media, and this
Council than their predecessors in the Civil Service.

The Liberal Party maintains that the system is the right one for our
Government. It is for this reason that we cannot possibly vote for the motion.

We believe that whatever problems we might have had with the workings
of the system, we should appeal to the Chief Executive to come up with solutions,
as it is his prerogative and in his interest that the system works well. Cabinet
reshuffle is a means with which he can use to fine-tune the effectiveness of his
team, so we do not object to the use of this tool if the Chief Executive believes
that the situation warrants it. However, we are sure that if this happens, it
would be regarded as a very serious move, and the result of the reshuffle must
have the acceptance of the community. This is no easy task, as such changes
would need to be confidential before the final decisions are announced. It
therefore requires the best political judgement and the most accurate assessment
of community acceptance.

Madam President, the Liberal Party cannot believe that anyone who love
Hong Kong could be unmoved by the march on the 1 July and the sit-in last night,
least of all Mr TUNG. He has also assured us that he always listens to the voice
of the people. The word "accountability" implies a two-way relationship
between the Government and the people. Mr TUNG has to admit that no matter
how hard he and his team have tried, there are many in the community who do
not believe the system has worked well. He must therefore acknowledge and
accept the cry for changes he must make to his team so as to prove that the
system can work effectively and in line with the will of the people.
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Yesterday, in a press interview of a five year old, she said that Mr TUNG
does not admit he is wrong. Perhaps the starting point of the reshuffle is the
acknowledgment that he has stuck up once, twice, or thrice even too often for
mistakes that his team members have made.

The system has not failed. We hope steps Mr TUNG will take, sooner
rather than later, will prove it so.
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DR RAYMOND HO: Madam President, the accountability system for principal
officials introduced by the Chief Executive last year is apparently an
improvement to the previous system. In the new system, the principal officials
can focus on their political roles and assume political accountability while civil
servants can concentrate on policy implementation.

Nevertheless, a number of requirements must be met if the system is going
to work effectively. First, the Chief Executive must exercise strong leadership.
Second, principal officials should be politically sensitive and possess strong
political skills in winning the support of the public, the media and this Council.
Third, they must have the right qualities in terms of character and experience.
Fourth, principal officials should work as a team. Fifth, principal officials
dealing with policy areas involving the Mainland must have a certain degree of
understanding about the Mainland and are willing to foster better liaison between
Hong Kong and the Mainland.

Despite the high expectation of the public on the new system, the current
team of principal officials have obviously let us down. Crises and scandals one
by one blotted the first year of their administration, from the health threat posed
by Severe Acute Respiratory Syndrome (SARS) to "penny stocks" fiasco, from
the so-called "car-gate" saga to inappropriate remarks by some principal officials.
Basically, the first team of principal officials under the accountability system
have failed the above-mentioned requirements.

Judging from the Government's handling of many crises, particularly the
SARS crisis, the 1 July march and most recently the decision on deferring the
Second Reading of the National Security (Legislative Provisions) Bill, the Chief
Executive has yet to demonstrate his leadership and ability to manage crises with
determination and swiftness in a convincing manner.

Lack of political sensitivity of some principal officials has been doing a
disservice to the Administration. The antagonizing style adopted by the
Secretary for Security in "persuading” Members of this Council to support the
passage of national security legislation has backfired. Some members of the
public have been incensed by her arrogant manners.
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But I must say that it is very unfair for the Secretary for Security to fight
this uphill battle single-handed all along. Hers is by no means an individual
case. Instead of working as a team, the current team of principal officials have
given us the impression that they work independently for their respective
bureaux most of the time. Their joint efforts in relaunching Hong Kong in the
wake of the SARS epidemic seems to be the only exception that I can recall.

The "car-gate" has also called into question the character of individual
principal officials. Like most of the people in Hong Kong, I found the
Financial Secretary's explanation not convincing at all.  As a principal official,
he should uphold the highest standards as set out in the Code for Principal
Officials under the Accountability System.

On the other hand, the outbreak of SARS in Hong Kong has highlighted a
low degree of understanding of the working of the mainland authorities displayed
by some principal officials. Compounded by the poor liaison between the
mainland and Hong Kong health authorities, Hong Kong had to pay a very high
price in both economic terms and human lives.

Having said that, I still believe that the accountability system has its own
merits. Of course, the recent course of events shed new light on the weaknesses
of the system. But every system has its strengths and weaknesses. Therefore,
we should not simply dismiss it. Instead, improvements could be made.

Madam President, I sincerely hope that the Chief Executive will learn
from the experience of the past year and refine the current system. With the
cooling down of the public sentiments following the latest government
concessions in deferring the Second Reading of the National Security
(Legislative Provisions) Bill, Mr TUNG may consider seriously making a
reshuffle in his cabinet so as to make a fresh start. A new line-up of competent
ministers being put in charge of portfolios corresponding to their respective
expertise will be the best way to restore the public's confidence in the
Government.

Apart from the reshuffle, it is imperative for the Chief Executive to put
more emphasis on crisis management and strengthen his public relationship skills.
With these remarks, I so submit. Thank you.
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MR ABRAHAM SHEK: Madam President, it has been a year since the
accountability system has been implemented. Admittedly, the current system
has not met the general public's overall expectations. The accountability
system's ultimate goals of respecting the public's wishes, better responding to
community needs, and enhancing the administration of the Special
Administrative Region (SAR) have not been attained. There is a perception that
principal officials who have made mistakes and incurred public scorn have been
protected from the accountability system and have not stepped down. Not
surprisingly, this has brought great public disappointment and made society even
more polarized. Honestly speaking, many in the community have already lost
confidence in this accountability system. Unless there is a fundamental change
in its implementation — I repeat, implementation, the Government will gain little
respect from the public and the crisis that is challenging the Administration will
continue.

I can recall the Chief Executive addressing Honourable Members of this
Council on his plans to introduce the accountability system on 17 April last year.
He stressed that the purpose of implementing such a system was to better
understand public views and bring a fundamental change to Hong Kong's
governance. By assuming responsibility for policy portfolios, the principal
officials would respond to the needs and demands of the community more
directly. Ideally, a more open-minded government culture would be created.
He added that the accountability system would enable the upper echelon of the
Government to share a common agenda and to have clear directions for
improving the priorities of the Government and overall policy co-ordination.
Also, he anticipated that the accountability system would strengthen liaison and
communication with the Legislative Council so that the Government could better
serve the community.
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After a year, it is obvious that the accountability system has not been
implemented to Mr TUNG's original idea. Examples such as the Severe Acute
Respiratory Syndrome (SARS) crisis, the refusal to set up an independent inquiry
into the SARS outbreak, the proposed public transport fare adjustment
mechanism and the New Territory taxi fare concessions incident reveal that no
significant improvements have been installed in Mr TUNG's Administration. 1
would be the first to admit that some accountability officials have performed
below par. After all, there is error, and there is negligence. Some officials
have even given a blank cheque to the public for increasing their own popularity.
It is clear from the Government's shabby public consultation exercise on the
implementation of Article 23 of the Basic Law that top officials have seriously
misread and ignored the public's wishes. The accountability system's basic
principle was entirely breached. Not surprisingly, the Government's popularity
dropped from new lows to new lows since the handover. Half a million citizens
took to the streets to show their displeasure and the Government is shocked and
astonished. Clearly, it shows that the principal officials have no idea what the
public is thinking. Few could have imagined that public resentment towards the
Government would grow so drastically after a short period of implementation of
the accountability system.

Mr TUNG, being the architect of the accountability system, also has the
ultimate say on the appointment of his cabinet. But that he has been too
generous and lenient with his ministers has proven fatal to his political image.

I am sure that the public would welcome the accountability system if it
could truly enhance the accountability of public officials. The system itself is
sound, what has gone wrong is the execution.

Its design, unprecedented in Hong Kong's political development, aims to
address public demands for better governance and greater accountability.
There has been, indeed, a brief honeymoon period, during which the newly
appointed officials have shown promising signs of changing the Government's
culture and style. The public has great expectations of the ministers, too.
They expect the new appointees to respond quickly to social and economic crisis,
and most importantly, to feel the pulse of society. Under the new system,
senior officials have no doubt been under mounting pressure to prove their
abilities in their respective departments as quickly as possible.
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In retrospect, I consider Mr TUNG's accountability system as an
administrative measure. It is not a constitutional reform, nor does it relate to
democracy. Attacking the system as undemocratic, I am afraid, is an irrelevant
argument. The Government has launched the system in an attempt to answer
public expectations that it should take public opinions into account in policy
formulation. The system, I stress, is an administrative measure aiming to
improve the decision-making process. Whether it is successful or not should
not be confused with whether it is democratic or not. I dare to disagree with Dr
the Honourable YEUNG Sum on this basic standpoint.

Ultimately, the accountability system is still a novel and a new concept.
It would be unfair and unjust to say that the system is a complete failure.
Without doubt, I would say that the purpose of implementing the accountability
system is to enhance the administration efficiency and improve the public
governance. To dismiss the importance of this new system only after a short
period of its implementation would be harmful to public governance and political
stability. What we should do is give it and the Government more patience and
time to review and identify the system's problems. Only in this way can the
accountability system's implementation be refined.

After one year of implementation of the accountability system, I hope now
more than ever that Mr TUNG clearly understands the public's views on the
system. To this end, the principal officials have to learn from their painful
experience. They have to bear in mind that the SAR Government is here to
serve the people. They should feel the pulse of the community, give selfless
efforts and put away their personal ego to listen clearly to the community's views
in order to rebuild solidarity and restore the public's confidence in the
accountability system. I have faith in this system. It is my hope that Mr
TUNG and his principal officials will make Hong Kong the prosperous world
city it should be in the near future.

Madam President, with these words, I so submit.
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THE PRESIDENT announced that among the Members returned by functional
constituencies, 24 were present, seven were in favour of the motion and 17
against it; while among the Members returned by geographical constituencies
through direct elections and by the Election Committee, 26 were present, 15
were in favour of the motion and 10 against it. Since the question was not
agreed by a majority of each of the two groups of Members present, she
therefore declared that the motion was negatived.

A = 4+
mEl”:,HﬁTBnn

END OF SESSION
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Adjourned accordingly at nine minutes past Seven o*clock.
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Annex |1
BETTING DUTY (AMENDMENT) BILL 2003

COMMITTEE STAGE

Amendments to be moved by the Secretary for Home Affairs

Clause Amendment Proposed
Long title By deleting ""Gaming Commission"" and substituting ""Football

n.n

Betting and Lotteries Commission";".

2 In the proposed long title, by deleting "Gaming" and substituting
"Football Betting and Lotteries".

4 In the proposed section 1A, in the definition of "football", by
adding ", Australian Rules Football" before "or".

11(b) In the proposed section 5(2), by deleting "3" and substituting "5".

New By adding -
"12A. Section added

The following is added immediately after section

"6AA. Offences and penalties under Part 2

(D) If a person acts in contravention
of or fails to comply with this Part or any
condition imposed under this Part, the person
commits an offence and is liable to, if no other
penalty is provided by this Part, a fine at level 3.
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Clause Amendment Proposed

2) If a club acts in contravention of
or fails to comply with this Part or any condition
imposed under this Part, the secretary, treasurer
and every steward or member of the committee or
management of the club commit an offence and
each is liable to, if no other penalty is provided by
this Part, a fine at level 3.".".

13 (@) By deleting the heading of the proposed Division 1 and
substituting -
"Division 1 - Preliminary".
(b) By deleting the proposed section 6A and substituting -
"BA. Interpretation of Part 3
(1)  In this Part -
"associate" (#H 5 & ) means, in relation to a person -
(a) the wife, husband or a minor
child (including a minor step-

child) of that person;

(b) abody corporate of which that
person is a director;

(c) an employee or partner of that
person; or

(d) if that person is a body
corporate -
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(1) a director of that body
corporate;

(1)  a subsidiary of that body
corporate; or

(ii1)) a director or employee
of any such subsidiary;

"controller" (#: #] A ) means, in relation to a
company, a person who, alone or with any
associate or through a nominee, is entitled to
exercise, or control the exercise of, 15% or
more of the voting power at any general
meeting of the company, or a body corporate
of which the company is a subsidiary;

"director" (# % ) includes any person occupying the
position of director by whatever name called;

"financial penalty" (£ 7() means a financial penalty
imposed under section 6Z;

"juvenile" (k%4 A +) means a person under the
age of 18 years;

"principal officer" (¥ Z A &) means, in relation to
a company, a person employed by the
company who -

(@) either alone or with any
person, is responsible under
the immediate authority of the
directors of the company for
the conduct of the business of
the company; or
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Clause Amendment Proposed

(b) under the immediate authority
of a director of the company or
a person employed by the
company, exercises managerial
functions in respect of the
company;

"Secretary" (/5 ) means the Secretary for Home
Affairs;

"subsidiary" (fff /& /% 5] ) has the same meaning as in
the Companies Ordinance (Cap. 32).

(2) A reference in this Part to a condition
of a licence shall be a reference to a condition
subject to which the licence is issued, or to continue
in force.".

(c) By adding immediately after the proposed section 6A -

"6AAA. Determining if a person is a
"fit and proper" person

In determining for the purpose of any
provision of this Part if a person is a fit and proper
person, the Secretary shall, having regard to that
purpose, take into account -

(@) the person's financial status
and financial integrity;

(b) the person's qualifications and
experience;
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(d)

(€)

(c) the person's ability to act
competently, honestly and
fairly;

(d) the person's reputation and
reliability;

(¢e)  whether or not the person has
any potential or actual conflict
of interest;

(f)  whether or not the person has
been charged with or convicted
of any offence, whether in
Hong Kong or elsewhere; and

(g) any other matter that the
Secretary considers relevant.".

In the heading of the proposed Division 2, by deleting
"Gaming" and substituting "Football Betting and
Lotteries".

In the proposed section 6B -

®)

(ii)

in subsection (1) -

(A) by deleting "Gaming" and substituting
"Football Betting and Lotteries";

(B) by deleting "f# % " and substituting "2 B {8 %
R #E 25",

in subsection (2)(c), by adding "appointed under
paragraph (b)" before "as";
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Clause Amendment Proposed
(i) by adding -

"(2A)  Of the persons appointed under
subsection (2)(b) -

(a) at least one shall be a
registered social worker
within the meaning of
the Social Workers
Registration Ordinance
(Cap. 505);

(b) at least one shall be
eligible  under  the
Legislative Council
Ordinance (Cap. 542) to
be registered as an
elector for the education
functional constituency
specified in  section
20(1)(e) of that
Ordinance; and

(c) atleast one shall -

() occupy in any
organized religion
any office
associated  with
the teaching of,
the giving of
guidance on, or
the promotion of
adherence to, the
precepts of the
religion; or
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(1)) be engaged in the
teaching of any
theology,
philosophy or
ethics.

(2B) If -

(@) a person appointed
under subsection (2)(b)
ceases to be a member;
and

(b) as a result, the total
number of members
appointed under that
subsection falls below 8,

the Chief Executive shall, within 3 months
after the date on which the person ceases to be
a member, appoint another person as a
member under that subsection.

2C) If-

(@) a person appointed
under subsection (2)(b)
ceases to be a member;
and

(b) as a result, subsection
(2A) is no longer
complied with,

the Chief Executive shall, within 3 months
after the date on which the person ceases to be
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Clause Amendment Proposed

a member, appoint another person as a
member under subsection (2)(b) so that
subsection (2A) will be complied with.";

(iv) by adding -

"(3A) If one of the reasons for
appointing a person under subsection (2)(b) is
to comply with subsection (2A), the notice
published under subsection (3) in relation to
the person shall contain a statement of that
fact.".

(f)  If the proposed section 6E -
(1) by adding -

"(1A) The quorum for a meeting of
the Commission shall be not less than 6
members or one-third of the total number of
members of the Commission, whichever is the
greater.";

(1) in subsection (3), by deleting everything before the
comma and substituting -

"(3) If the Chairperson of the
Commission reasonably believes that it is
impracticable to call a meeting of the
Commission".

(g) In the proposed section 6F, by adding -

""notice of additional assessment" (& il 5F 4 35 1)
means a notice of additional assessment given

under section 6NA;".
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(h) In the proposed section 6G -

(1)  in subsection (1) -

(A) by deleting "The" and substituting "Subject to
subsection (1A), the";

(B) Dby adding "fixed odds betting or pari-mutuel”

before "betting";

(i) by adding -

"(1A) The Secretary shall not issue
the licence to a company unless the Secretary

1s satisfied that the

company, and all the

directors, principal officers and controllers of
the company, are fit and proper persons for the
purpose of this section.";

(ii1)) by deleting subsection (3) and substituting -

"(3) Issuance of the licence to a
company is subject to the conditions that the

company -

(a)

(b)

shall not accept, or
authorize any person to
accept, bets from
juveniles;

shall not accept bets in
any premises to which
juveniles are permitted
to have access;
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Clause Amendment Proposed

(c) shall not pay dividends
to juveniles;

(d) shall not advertise the
conduct of betting on
football matches on
television or  radio
between the hours of
430 p.m. and 10.30
p.m. on any day;

(¢e)  shall not, in conducting
any  advertising  or
promotional activity -

(1)  target juveniles;

(1) exaggerate the
likelihood of
winning; or

(ii1) expressly or
impliedly suggest
that betting on
football matches
is a source of
income or a viable
way to overcome
financial
difficulties;

(f)  shall not accept bets on
credit, or accept credit
cards as a means of
payment for placing
bets; and



LEE — 2003F 7TH 10H

382 LEGISLATIVE COUNCIL — 10 July 2003
Clause Amendment Proposed

(g) shall conspicuously
display and keep
displayed notices that
comply with subsection
) -

(1) In any premises
where the
company accepts
bets; and

(i) on any web site
through which the
company accepts
bets.

4 Issuance of the licence is also

subject to such conditions as the Secretary may
think fit to impose, including but not limited to

conditions relating to

(a)

(b)

(©)

the categories of
matches on  which
betting may be
conducted;

the manner and form in
which bets may be
accepted;

the keeping of premises
for accepting bets, the
number of such premises
and the persons who
may have access to such
premises; and
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Clause

Amendment Proposed

(d) the provision of
information to  the
Secretary.

(5) Any notice referred to in
subsection (3)(g) shall -

(a) contain a warning of the
seriousness ~ of  the
problems caused by
excessive gambling; and

(b) provide information on
the services and facilities
available in Hong Kong
to problem gamblers and
pathological gamblers.

(6) In this section -

"fixed odds betting" ([# & % 3 # ¥ ) means
betting on the terms that any dividend
payable on a bet is fixed at the time
when the bet is placed;

"pari-mutuel betting" (¥ i # ¥ ) means
betting on the terms that any dividend
payable on a bet depends on the
respective shares of all winning bettors
in the total amount of dividends
available.".

(1) In the proposed section 6J(4)(b), by adding ", subject to
section 6QA(6)," after "means".
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Q)

(k)

)

In the proposed section 6M(3), by deleting "If a" and
substituting "If the".

In the proposed section 6N(4) -

(1)  inparagraph (a), by deleting "of the" and substituting
”Of";

(i) in paragraph (d), by adding "manner in which and
the" before "date".

By adding -

"6NA. Additional assessment

(1) Despite having given a notice of
assessment to a football betting conductor in relation
to a charging period, if the Collector reasonably
believes that the net stake receipts that were derived
from the conduct of authorized betting on football
matches by the conductor in respect of that charging
period exceed the amount of net stake receipts as
specified in the notice, the Collector shall make an
additional assessment of the net stake receipts that
were derived in respect of that charging period.

(2) The additional assessment may only
be made within 6 years after the end of that charging
period.

(3) As soon as practicable after making
the additional assessment, the Collector shall give
the conductor a notice of additional assessment in
writing, specifying -
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Clause Amendment Proposed

(@) the amount of net stake
receipts as additionally
assessed; and

(b) the amount of additional
football betting duty that is
payable by the conductor, and
the manner in which and the
date on or before which the
amount shall be paid.

(4)  The conductor shall make payment to
the Collector in accordance with the notice of
additional assessment.".

(m) By deleting the proposed section 60 and substituting -
"60. Surcharges

(1) If a notice of assessment, notice of
additional assessment or notice of payment given
under section 6PA(4) specifies that a football betting
conductor shall pay an amount on or before a date,
the Collector may, by notice in writing given to the
conductor, demand the conductor to pay -

(@) a surcharge if that amount is
not fully paid on or before that
date; and

(b) a further surcharge if that
amount is not fully paid at the
end of 6 months after that date.
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(2)  The surcharge shall not exceed 5% of
the unpaid part of the amount referred to in
subsection (1).

(3) The further surcharge shall not
exceed 10% of the total of -

(a) the unpaid part of the amount
referred to in subsection (1);
and

(b) if the surcharge is not fully
paid at the end of the 6 months
referred to in subsection
(1)(b), the unpaid part of the

surcharge.

(4) The Government may recover any
surcharge or further surcharge as a civil debt.".

(n) In the proposed section 6P -

(1 in the heading, by adding "and holding over of
duty" after "assessment";

(i1)  in subsection (1) -

(A) by adding ", or an additional assessment under
section 6NA," after "6N";

(B) Dby adding "concerned" after "the assessment";

(C) by deleting everything after "Court" and
substituting a full stop;
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387

Clause

(iii)

(iv)

v)

(vi)

(vii)

Amendment Proposed
by adding -

"(1A) The appeal may only be made
within 1 month after the date on which the
notice of assessment or notice of additional
assessment, as the case may be, is given.";

in subsection (3)(a)(i), by adding "concerned" after
"assessment";

in subsection (3)(a)(i1), by adding "concerned" after
"assessment”;

in subsection (5), by adding "concerned" after
"assessment";

by deleting subsection (6) and substituting -

"(6) If, according to the assessment
concerned, an amount is payable by the
conductor under section 6N or 6NA, as the
case may be -

(a) the making of the appeal
does not affect the
conductor's obligation to
pay the amount; and
(b)  the Collector may, at the
request of the conductor
and subject to any
conditions  that the
Collector may impose,
order that payment of
the whole or part of the
amount be held over
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(0)

By adding -

pending the final
determination of the
appeal.”.

"6PA. Provisions relating to holding over

(1)  This section applies if -

(a)

(b)

a notice of assessment or
notice of additional
assessment, as the case may
be, specifies that a football
betting conductor shall pay an
amount on or before a date;
and

the Collector has ordered
under section 6P(6)(b) that
payment of the whole or part
of the amount be held over
pending the final determination
of an appeal made by the
conductor.

(2) If the conductor withdraws the
appeal, the conductor shall pay the Collector -

(@)

(b)

the amount that was held over;
and

interest on the amount that was
held over, calculated at the
specified rate from the date
referred to in subsection (1)(a)
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Clause

Amendment Proposed

to the date on which the appeal
is withdrawn.

(3) If, according to the final
determination of the appeal, the amount that is
payable by the conductor under the assessment
concerned exceeds the amount that was not held
over, the conductor shall pay the Collector -

(a) the difference between the 2
amounts; and

(b) interest on so much of the
amount that is held over and
becomes payable as a result of
the final determination,
calculated at the specified rate
from the date referred to in
subsection (1)(a) to the date on
which the appeal is finally
determined.

(4) Where an amount is payable by the
conductor under subsection (2) or (3) -

(a) the Collector shall give the
conductor a notice of payment
in writing, specifying -

(i)  the total amount that is
payable; and

(i1)  the manner in which and
the date on or before
which the amount shall
be paid; and
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(b) the conductor shall pay the
amount in accordance with the
notice given under paragraph

(a).

(5) The Government may recover any
interest payable under this section as a civil debt.

(6) In this section, "specified rate" (f5 A
F] %) means the rate determined by the Chief
Justice by order under section 50(1)(b) of the
District Court Ordinance (Cap. 336).".

(p) By adding -
"6QA. Hedging policies

(1) A football betting conductor may
submit to the Collector for approval a hedging
policy, setting out -

(a) the factors that the conductor
undertakes to consider; and

(b) the procedure that the
conductor undertakes to
follow,

in placing a bet under section 6Q.

(2)  As soon as practicable after receiving
a policy submitted under subsection (1), the
Collector shall, by notice in writing given to the
conductor, inform the conductor if the policy is
approved or not approved.
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(3) A notice under subsection (2) shall, if
the Collector approves the policy, specify the date
on which the approval is to take effect.

(4) At any time after approving a policy,
the Collector may, by notice in writing given to the
conductor, withdraw the approval of the whole
policy, or of any part of the policy.

(5) A notice under subsection (4) shall
specify the date on which the withdrawal is to take
effect.

(6) For the purpose of section 6], if a
football betting conductor claims that a bet was
placed under section 6Q, and -

(a) the conductor does not have a
hedging policy that is approved
under this section; or

(b) in relation to the placing of the
bet, the Collector reasonably
believes that the conductor has
failed, in a material manner, to
comply with the hedging
policy that is approved under
this section,

the bet shall not be taken as a hedging bet.".

In the proposed section 6R(2), by deleting "3" and
substituting "5".

In the proposed section 6S -
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(1)  in subsection (1), by deleting "The" and substituting
"Subject to subsection (1A), the";

(i) by adding -

"(1A) The Secretary shall not issue the
licence to a company unless the Secretary is
satisfied that the company, and all the directors,

principal officers

and controllers of the

company, are fit and proper persons for the
purpose of this section.";

(ii1)) by deleting subsection (3) and substituting -

"(3) Issuance of the licence to a
company is subject to the conditions that the

company -

(a)

(b)

(©)

(d)

shall not accept, or
authorize any person to
accept, bets from juveniles;

shall not accept bets in any
premises to which juveniles
are permitted to have
access;

shall not entertain claims by
juveniles for prizes;

shall not advertise the
conduct of lotteries on
television or radio between
the hours of 4.30 p.m. and
10.30 p.m. on any day;
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(¢e)  shall not, in conducting any

()

(2

advertising or promotional
activity -

(i)  target juveniles;

(i) exaggerate the
likelihood of
winning; or

(ii1) expressly or

impliedly suggest
that  betting  on
lotteries is a source
of income or a viable
way to overcome
financial difficulties;

shall not accept bets on
credit, or accept credit
cards as a means of
payment for placing bets;
and

shall conspicuously display
and keep displayed notices
that comply with subsection

o) -

(i) in any premises
where the company
accepts bets; and

(i) on any web site
through which the
company accepts
bets.
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4) Issuance of the licence is also
subject to such conditions as the Secretary may
think fit to impose, including but not limited to
conditions relating to -

(a) the types of lotteries that
may be conducted;

(b) the manner in which
lotteries may be drawn;

(c) the manner in which the
results of lotteries may be
announced; and

(d) the provision of information
to the Secretary.

(5) Any notice referred to in
subsection (3)(g) shall -

(a) contain a warning of the
seriousness of the problems
caused by excessive
gambling; and

(b) provide information on the
services and  facilities
available in Hong Kong to
problem gamblers and
pathological gamblers.".

(s) In the proposed section 6U(2), by deleting "3" and
substituting "5".
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(t)  In the proposed section 6Y -

®)

(ii)

(iii)

in subsection (1)(a), by deleting "of the licence" and
substituting "that is imposed by the Secretary"”;

by adding -

"(1A) The variation shall not take
effect before the expiry of the period referred
to in section 6ZB(2), being the period within
which the holder of the licence may appeal
against the decision of the Secretary to make
the variation.";

by deleting subsection (2) and substituting -
"(2) The notice shall specify -

(a) the reasons for varying
the conditions of the
licence; and

(b) the date on which the

variation 1S to take
effect.”.

(u) In the proposed section 6Z, by adding -

"(1A) The holder shall not be required to
pay the penalty before the expiry of the period
referred to in section 6ZB(2), being the period within
which the holder may appeal against the decision of
the Secretary to impose the penalty.".

(v)  In the proposed section 6ZA -
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(1) by adding -

"(1A) The Secretary may also, by
notice in writing given to the holder of a
licence, revoke the licence if the Secretary is
no longer satisfied that the holder, or any of
the directors, principal officers or controllers
of the holder, is a fit and proper person for the
purpose of section 6G or 6S, as the case may
be.";

(ii) by deleting subsection (2) and substituting -
"(2) The notice shall specify -

(a) the reasons for revoking
the licence; and

(b) the date on which the

revocation 1S to take
effect.”.

(w) In the proposed section 6ZB -

(1)  in subsection (3), by adding "other than a decision to
revoke a licence" before the comma;

(i) by adding -
"(4) If an appeal is made against a
decision to revoke a licence, the effect of the

decision is not suspended by the making of the
appeal.”.

(x)  In the proposed section 6ZD, by adding -
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"(2A) Hearing of an appeal shall be held in
public unless the Chairperson decides that the
hearing shall be held in private.".

(y) In the proposed section 6ZF(3), by deleting "level 3" and
substituting "level 6".

17(b) By deleting "#" and substituting "5 ".

19 In the proposed regulation 3A -
(a) in paragraph (1), by deleting "L ";

(b) in paragraph (2)(b), by deleting "in accordance with
paragraph (3)";

(c)  in paragraph (3) -

(1) by deleting everything before subparagraph (a)
and substituting -

"(3) The qualified person shall
state in the audit report whether, in the
opinion of the qualified person and in
relation to that charging period, the
following statements are true -";

(1)  in subparagraph (b), by deleting "and audited".
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BETTING DUTY (AMENDMENT) BILL 2003

COMMITTEE STAGE

Amendments to be moved by the Honourable Cyd Ho Sau-lan

Clause Amendment Proposed
1 By deleting subclause (2) and substituting -

"(2) This Ordinance shall come into operation on 1
January 2004.".
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PREVENTION OF CHILD PORNOGRAPHY BILL
COMMITTEE STAGE
Amendments to be moved by the Secretary for Security
Clause Amendment Proposed
2(1) (@) In the definition of "child pornography", in paragraph (a),
by deleting "appears to be" and substituting "is depicted as
being".

(b) In the definition of "pornographic depiction", in paragraph
(a), by deleting "who is or appears to be engaged in explicit
sexual conduct;" and substituting "as being engaged in
explicit sexual conduct, whether or not the person is in fact
engaged in such conduct; or".

2(2) By deleting paragraph (b) and substituting -

"(b) shows the child pornography in any manner
whatsoever to another person (including but not
limited to showing, playing or projecting the child
pornography to or for another person using any
machinery or apparatus and publicly displaying the
child pornography).".

4 By deleting the clause and substituting -

"4. Defences

(1) It is a defence to a charge under section 3 for
the defendant to establish -
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that the depiction that is alleged to
constitute child pornography has artistic
merit; or

that the thing that is alleged to constitute
child pornography is, or was at the time
the offence is alleged to have been
committed, classified as a Class I or a
Class II article under the Control of
Obscene and Indecent  Articles
Ordinance (Cap. 390).

(2) It is a defence to a charge under section 3
(other than section 3(3)) for the defendant to establish -

(a)

(b)

(©)

(d)

that he committed the act that is the
subject of the charge for a genuine
educational, scientific or medical

purpose;

that the act that is the subject of the
charge otherwise served the public good
and did not extend beyond what served
the public good;

that he had not seen the child
pornography and did not know, nor did
he have any reasonable cause to suspect,
it to be child pornography; or

that -

(1) he took all such steps as were
reasonable and practicable in the
circumstances of the case to
ascertain the age of the person
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pornographically depicted in the
child pornography when
originally depicted;

(i1)  in so far as the defendant was able
to influence in any way how the
person was depicted, he took all
such steps as were reasonable and
practicable in the circumstances of
the case to ensure that the person
was not depicted as a child; and

(ii1) he believed on reasonable grounds
that the person was not a child
when originally depicted and that
the person was not depicted as a
child.

(3) It is a defence to a charge under section 3(3)
for the defendant to establish -

(a)

(b)

()

that his possession of the child
pornography was for a genuine
educational, scientific or medical

purpose;

that his possession of the child
pornography otherwise served the public
good and did not extend beyond what
served the public good;

that he had not seen the child
pornography and did not know, nor did
he suspect, it to be child pornography;
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(d) that he had not asked for any child

(e)

pornography and, within a reasonable
time after it came into his possession, he
endeavoured to destroy it; or

that he believed that the person
pornographically depicted in the child
pornography was not a child when
originally depicted and that the person
was not depicted as a child.

(4)  Unless subsection (5) applies, a defendant is to
establish any fact that needs to be established for the
purpose of a defence under this section on the balance of

probabilities.

(5) A defendant charged with an offence under
section 3(3) is to be taken to have established any fact that
needs to be established for the purpose of a defence under
subsection (3)(c), (d) or (e) if -

(a)

(b)

505) By adding -

sufficient evidence is adduced to raise an
issue with respect to the fact; and

the contrary is not proved by the
prosecution beyond reasonable doubt.".

vehicle" (# #fi ) does not include a military vehicle;".

8(1)(a) By deleting "and" and substituting "or".
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10(2)(b) By deleting "or (4)" and substituting ", (2)(a) or (b) or (3)(a) or
(b) " .

11(1)(a) By adding "and" after the semicolon.

14 (a) By deleting the proposed section 138A(4) and substituting -

"(4) For the purposes of this section,
to depict a person pornographically means -

(a) to visually depict a person
as being engaged in explicit
sexual conduct, whether or
not the person is in fact
engaged in such conduct; or

(b) to visually depict, in a
sexual manner or context,
the genitals or anal region
of a person or, in the case
of a female person, her
breast,

but, for the avoidance of doubt, a depiction for a
genuine family purpose does not, merely because it
depicts any part of the body referred to in paragraph
(b), fall within that paragraph.".

(b) In the proposed section 138A(5), in the definition of
"pornography", in paragraph (a), by deleting ", whether or
not it is a depiction of a real person".
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(a)

(b)

Amendment Proposed

By deleting the proposed section 153P(3) and substituting -

"(3) Where a defendant is charged
with an offence that is an offence by virtue of
subsection (1) or (2) and involves a sexual act done
by him with or to another person, it is a defence for
the defendant to establish that -

(a)

(b)

(©)

at the time of the sexual act,
there existed between the
defendant and that other
person a marriage that was
valid, or recognized as
valid, under the law of -

(1)  the place where the
marriage was
solemnized;

(1) the place where the
sexual act was done;
or

(i) the place of the
defendant's residence
or domicile;

when it was solemnized, the
marriage was genuine; and

at the time of the sexual act,
that other person consented
to the sexual act.".

In the proposed section 153Q(4), by deleting "himself".



