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Panel on Constitutional Affairs
meeting on 17 March 2003
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Agendaitem V - Prevention of conflict of interest and
related issues arising from the incident of
the Financial Secretary purchasing a vehicle
shortly before the announcement of theincrease
in motor vehiclesfirst registration tax

( ZRFHETHAE )

(Verbatim record)
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Law Officer : Yes, Mr Chairman. | want to just pick up on the point made in
respect of the guidelines given to Members and the Finance Bureau Internal Circular.
The Honourable Member referred to paragraph 8 in which it referred to any private
investment transaction irrespective of the amount. | think if one reads the note at
the back of the Circular, it is quite clear that investment is given a particular
meaning in the context of the Circular. It is defined to include investment,
shareholding or direct or indirect interests in company etc. | won't read it out
because Members have it in front of them. But | think that it is quite clear that the
purchase of a car would not normally be regarded as an investment for the purposes
of that Circular.
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Law Officer : The point about civil servantsis that they have security of tenure and
cannot be dismissed unless in normal circumstances there has been a finding of a
disciplinary tribunal. That does not apply in respect of principal officials. They
can be asked to step down without a disciplinary finding against them.
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Mr Abraham SHEK Lai-him : Thank you, Mr Chairman. | am not a member of
this Panel. Thank you for allowing me to speak. The whole subject involves a
number of issues - two major issues at stake. One of negligence of a principal
officer and secondly, the integrity and ability of a principal officer. In terms of
negligence, | think there is no doubt that the Financial Secretary has already
admitted that he is negligent. He has been publicly reprimanded. The second
issue is that of integrity and ability. If we look into what has been handed out
today, | ask the question that when he purchased that car, did he have a guilty mind?
Was he purposely avoiding tax to buy that car? That guilty mind is quite important
because that affects the integrity and ability as a Financial Secretary. So looking at
that, his explanation, | accept that at that time he did not have a guilty mind because
he had been overcome by a beautiful mind - that mind of caring for his wife, his
child - and he was looking to a very ordinary matter of an ordinary man, a family
man, that | think you have to give him the benefit of doubt at the time when he was
purchasing the car. Why | come to this conclusion, Chairman, is because if he had
had a guilty mind, he had a long time to right his wrong, that he withdrew his
proposal for the car registration tax. He did not hide his car. He took his
colleagues to fun ride. He showed everybody his car. He was proud of his car.
So | think one has to be fair to him. Did he have a guilty mind? | come to the
conclusion that he did not have a guilty mind. Heisguilty of negligence. Andin
this respect | want to ask the Financial Secretary a very direct question. At the
time of purchase, did he or did he not have a guilty mind? Was he avoiding the
tax?

ER AR -

Financial Secretary : The answer is no. | had no intention of evading tax.
When | purchased the car, | had only one thought in my mind, and that was to
purchase a car to carry the baby and the family, and there was no other thought in
my mind.
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Law Officer : | have nothing to add.
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Law Officer : The question as to whether a criminal offence is being committed is a
matter firstly for the investigation authorities, then on the advice of the Secretary for
Justice whether or not criminal proceedings should be taken, and ultimately a matter
for the court. That is not in my view a matter that this Panel should be debating at
thisstage. The position of this Panel, if | may say so with respect, is very much a
matter of whether they believe what the Financial Secretary had said. In other
words, it is a matter of trust and confidence in the truth of what he has been telling
you. Itisessentially a matter of political judgment of this Panel to me.
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Mr Eric LI : | think my question is that we have exercised political judgment.
The whole thing is so blown up. Everybody is talking about it. Itislike amedia
trial already. | understand that if allegations have been made through a law
enforcement agency, you will have to decide whether to prosecute or not. At the
end of the day, it is the decision of the Secretary for Justice. Would that affect the
fair justice because thisthing is so publicly debated already?

Law Officer : | really do not think that it is very helpful to speculate at this stage
what may or may not happen following criminal investigation. That isnot realy a
matter that is currently the concern, if | may say so with respect, of this Panel.
That is very much a matter for those who are involved in criminal investigation in
due course, if it comes to that criminal investigation process.
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Mr EricLl : It's double jeopardy. That's what I'm saying.
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Law Officer : As| mentioned previously, the role of the Secretary for Justice is to
consider the reports to her of any criminal investigation, and then to consider
whether or not there should be a criminal prosecution. It is not a matter of her
herself investigating the matter. Asfar as| understand it from what Ms LAU said,
it is now in the hands of the ICAC at the moment. And obviously reports in due
course will be made.
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Miss Margaret NG : Mr Wingfield, | am just asking for the Chief Executive to
refer the matter. The Chief Executive of course has the authority to refer. And
when refer to the Secretary for Justice, naturally the Secretary for Justice should
consider independently. | don't see that she cannot do so. | don't see that the
Chief Executive cannot do so.

IR REERKREERCHBRFAAER  REFEAS N S#ETHRER?

BEEBRBERE : £F  HSRUHE—a]DIEENZ - THREEERE (5
) T ZEEN - 16 E(F M E R

BBWES - LF - WA RRREEREETHRRE » KEZEME -
EfRgEEREMERME? RMEEENANABLZEIER LH
A A E (B R A2 S A DAr Rk Mieft & m&E & ?

ER:HRHERERENE  REFEEVANATEZ BT & #E E
- -EREGREELEGREMNVERE MHEEERAANBEZEG EEE
HTHE o RS g ] Dlig T & & 2

BIBWEE : 2 L ZHTAT DS 2
41



R KAFEAMES ] DU e E A E A B 2 2 YA DU 2

BEEBERERERE : £F  HAGHETHRERLSZFHES  ERMAE
m7% - METEREERAZERE -

IR EEHEKA -
RE S ¢ R R R -

EREHRLURMFERES - SREHIN L /L TRGHEZ4H 240 (EHIT)
2[5 3077 -

42



