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And then (ibid., at p. 186} comes the slalement of law upon which tho passage
1 have aited is cleacly founded :

Sech. 4. And il such slien, seeking the proteotion of the Orown, and linving a femily
snd sFeote here, should, during & war wilh his native country, go thither, and thare
sdhpra to the King's snamies for purposss of hoalility, he might bo denlt with fs &
traitor. For he cams end sobll here under the protection of iho (.‘row1_\,- and,
though his person wes removed for a tine, hie offects and family continucl atill under
the same protectlon. Thia ruls was laid down by all the judgea aescrnbled at the
Quesn'a Oomunand Jan. 1B, 1707,

The author has & side nots against tho last line of this passage ' MSS. Traoy,
Price, Dod and Denton.”” Thesa tmonusaripte have not hean braced but their
puthonticity is not gqueatipned, It je indeed impozsibla to sujmee that Sm
MiogAslL ¥osrmr could have incorporated gsuch a statlemont sxcepl upon the
surest grounds oud it js to be noted that he acceple equally tho oot of the
judges’ resolution end the velidity of ila content. Thia statermont hoas been
repoated withiont challengs by numerous suthors of the higheat autherity—
e.g., Hawrina' PLuAg OF TRE CROWN, 1705 Edn., Eaer's PLoAS oF THE CROVWN,
1803 Edn., Vol. 1, p. §2, Unrrrz ot PREROCATI?ES OF THA Crown, 1820 Bdn.,
pp. 12, 13. It may be said thst the language of some of thess writers is not
that of enthusinatio auppart, but neither in tha text booke written by the groal
rpasterd of tiie hranch of the law nor in sny judicial utterance has the statemont
boen ohaillanged. Borvover it has been repeated without any critician in our
own timea by Bin Wittav Horpaworta whose authority on such & malter
Iz unaqualled : see his artiole in Halapumx's Lawe oF EnoLawp, Hailsham
Edn., Vol. 8, p. 418, note (I).

Your Lordahips 6an give no weight ta the fact that in such ocseos ea Johnatone
v. Padlar (8) the local allogianics of an alien is stated without qualifieation to be
coterninous with his residence within the reaim. The qualification that we aro
now disoussing was not relevant to the issue nor brought to the wind of the
court. ‘Nor wea e judges’ resolution referred to nior the meaning at'*' residence"’
discusssd. In rny view, thacefore, it is tho lew that in the cass suppoged in the
resolution of 1707 an slien may be guilty of treaeoi for an aat enrmnilted ouside
the realm. The resson which appsars in the resclution is illuminating, The
principle govemning the rule is establishad by the exception : " though his pereon
waa removed for a lime his family and effacts continued under the samo pio-
teotion," that is, the prolection of the Crown. The vicarious protaction still
afforded to the [amily, whiel he had left behind in this country, reguired of him
a continuance of his fidelity, It is thua not true to say that an alien can never
in law bo guilty of treason Lo the suversign of thie realn in reapect of on act
cormnmitted outside thé realm.

My Lards, here no queslion ariees of o vicerious protection. Thors in no
evidence that the appoillant left a fomily or effecte behind him when he left
this reahn, 1 do net for this purpose regard parents or brothsrs or eisters 0s a
famnily, But Wiough t}ers was no continuing proteotion for his family or sffscte,
of him too it mustsbe saled, whethar thare was not auch protection still afforded
by the soveraign s to rejuire of him the continusoos of his aliegiance. The
principle which runa through feudal law and what I may peshape call conatitu.
Lional Jaw requires on the one hand proteation, on the othar fidolity : a duty
of tho eovereign lord to protect, a duty of the liege or subject to ba faithful.
Treagun, " beahison ** is the belrayal of a trust: to ba faithlul to the trust
is Lha oount rt of the duty to protact.

It sarves to illustrate the principle which I have slaled that en open shomy
who is en slien, nnbwit-hnm.ncﬁng his presance in the realn, js not within ths pro.
| teetion nor, therefors, within the allegiands of the Cmvnt. Ho doea not ovre
allggiatios bacawse although he is within the resln ho s nat under the sovereign'a
protestion.

The guestion then ja how (s this pringipls to be applied Lo the circumatanoas
of the prossnl case. My Lords, I hava alroady ataled the matorial facets in regard
to tho eppailant's reaidenca in this oountry, hie applications fin o passporé
and the grant of euch ort W him and 1 nesd not reetate them. 1 do not
hink it necamary in this case Lo detertnine what for Lhe purposo of the doctrine
whethor atated with or without quallfication, constitutas fur an alian ' rositlenpe *'
within the realin. It would, I think, ba atrangsly ineonsisten! with the robist
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and vigerous commeonsenss of 1 o common law bo mg‘poen that an alien qujthlnﬁ .'

hia residenos in this country e’ tenporarily on the
waters or at gomo svan dislan’ -pot now brought within gpeedy reoch and there
adhering and giving aid-to & - King’s encraies could do €o with irmpunity, In
tho preeont cose the appellaw l:nd long resided hers and appears to havs had
mony Lies with this country 'wut 1 make no asrumption one way or Another
shout his indention to retws -ad 1 do not attach eny importanse to the ok
that tho original passport a{)»-! cation and, therefore, presumably the renowals
also, were for ““ holiday tourin : ™

The material facta ure theao, 1hat baing for tong resident hare and owing aliegi.
ance ho spplied for and obtainixi & pessport snd lsaving the coahn adhered to the
King's onemiea. It does nat matior that he ruade fales representalions os to his
stalus, ssserting that he wos & Britiah subject by birth,’s statemant thet ho was
oftarwords at pains to disprove. It may bo that when he firet made the state-
ment, he thought it wos true. Of this thers is-no ovidencs. Theo esssntial
fact ju that he got the paesport snd I now oxamine its effect. Tha aotual .
port issued to tho appollant has not bean produced, but ita contents have
duly proved. The terms of & pesaport are familisr. Tt ia thub deadribed by
Lorp ALYERSTONE, L.C.J., in Oraileford's case (8) ( [1805) B K.B. 780, at p. 143 1)

It is o dacwment imsued in the nsma of the Hoverolgn on the naibility of a
Minisier of the Crown to a namad individusl, intanded to be preson to the Jovern-
mente af forvign netiona and to bs used for that individual’s protection se o British
rubject in foreign couniries . . . : :
By its terms it requeats end raquires in the name of His Majeaty all thase whom
it may concern tu allow ths beaver to psss froely without lel or hindranse snd
to afford hitn every assistance and proleciion of which he may stand in need.
1t s, I think, trus that the posssesion of a pasaport by a British subjact does
not iporeass Lho Soversign’s duty of protection, thou { it will maks his path
oasior. For him it serves a8 a vouchar and means of tdentification. Bub the
posssssion of & pasaport by ons who ia not s British sibjeot gives him righta
and irnposes upon the Boversign obligations which would otherwise not be given’
or imposed. It ie imroaterial that he hea obtaingd it by misrepresentation
and that he is not in Iaw a British subject. By the poaression of that documant
ha is enabled to oblain in a foreign oountry the proteation extended to Britiah
subjects, Dy his own act he hss masintained the bond whioh while he waa
within ths realm bound him to his Boversign. The question is not whether
he obtaingd British oitiranship by cbtaining the passport, hit whethar by ita
recsipt he extendsd hls duty of allegianca bayond the moment when he loft the
ghores of thia country. As one cwing allegiance to the King he mought an
obtained tlie protection of the King for himsalf while abroad. L

Your Lordships were prossed by counsel for the appellant with a distinelion
balwean the proteslion of the law and the protestion of the Sovereign, and he
cited mony pamages from the books in which the protection of tho law was
referred 1o 68 the counterpart of the duty of allegiance. Upon this he based
the arguwmont that, since the proteotion of the law could not be given outaide
the resim to au alien, he could not outgide the realm owe any duty. This
argumant in my opinion hes 0o subslance,  In ths first place refarencs is made
s often to the protestion of the Crown- or Sovereign or Lord e¢r Qovernumant
as to the protection of tho law, somatimss also to proteation of the Crown and
the law. .In the second place it is historically fa'go to suppoes that in olden
doys the alien within tha rsalm looksd to the law for protestion except in so far
a3 it was part af tho Inyr that the King could by the exeraise of hia prorogative
protact hin. It waz to tho King thai the alien looked and to his dispensing
Eower undor the prerogativs. Ib {s not neosssaty to trace i gredual procese

y which the civio rights ond duties of a resident alien becamo asimilated
to thoss of the natursl-born subjsot ; thay hove in fact been assimilated, but ta
this day there will bo found some differsnice. - It is sufficient lo say that at ths

igh aeas boyond territarial’

tims whan the common law catablished between Boversign Lord and reaident .

alien the reciprosnl duties of prolaction and allegiance it wea to ths personal

war of the Soversign rather than to the law of England that the alien looked.

b is not, therefora, an answer to Lhe Sovereign's claim to Adelity from an allen

withaut the realm who holds & British pasaport that there caruiot be extended
to himn tha protection of the taw.
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What ia thia protection upen which the clnim Lo fdelity is founded 1 To e,
my Lords, it nppears that the Crown in issding o passporl s sssuuning an
onerous burden, and the holder of a possport is anguiring subalantial privileges.
A wall hnown writer on intemational law hoa seid (see Orysrumu’s IxTen-
NATIONAL Law, d4th Edn., Vol. I, p. §66) that by & wnivemsally recoguised
gustomary rulas of the Inw of nntions evory Stule holils the riglt of pratoation
ovar its citirens abrond. Tlis rule thus recoguiscd may be assevied by ihe
holder of a passport which ia for hiin the outwnrd titls ¢f his rights. Tt I8 fruo
that tho inensure in whicli the State will sxorcise its right Jics in its discretion.
But with tho issue of thio pasaport tho first stop is tahen. Arme! -wilh that
document the holder may denmiand from the Btate's refrrvwnbalioc. alrand
and from the offieials of foreign Governmonts that ha be tiwvaied ne a Dritiah
subject, and ovon in tho terrilory of & hoelile Stato mny afriny Lhe t-rvendion
of tho peutpeting Power. I should make it clear that 1, is na parl 1 tho ease
for tho Crown thai the appollant is debarract from alloging thot {u- i3 nat &
British subjoct. The contontion is o different one : it is thal by the hdeding
of & pasaport he nsserte and msintoins the relation in which he formerly stood,
olaiining the coatinned proteotivn of the Crown and theroby pledging the con-
tinuance of bifa fidolity.

In thoae circumstanaes I om clearly of opinion thnt s0 long as ho helis tho
passport he is within the meaning of the Statute o man who, if ho s aalberent
to Lthe I{ing’s enemica in the realin or clsswhere commits an et of fren<ot.

{ There is ons other oapust of this part of the cass with whieh 1nust deal.
tlt is aaid 1hot thers is nothing to prevent an alien from wilhdrawing fium his
{allegiance whan he leaves o reahn. I do not dissent from this as a general
Iproposition. It is possiblo that he may do 20 even though ke hus oblained n
lpassport. Bul Lhat is & hypothetical cnss. Hers thero wea no supgestion
"Lhat the appalland had sucrendered his passport or takion any other overl alep
“to withdraw from hi allegiance, unless indeed relinnce is placed on the act of
s troaaon itsell a5 & withdrawal. That in my opinien he cannot do.  Fer such
i an act is not inconaistont with hir alill availing himaoll of Lhe possport iu niler
countries than Garmsny end pessibly sven in Geruany itsell. It is not tr be
aesumed that the [iritieh aulboritiea could immediately advice theic represento-
tives abronad or alher Foreign (overnmenta that the appetliont, though the lu-tdor
of a Dritish passport, waa not entitlad to tho protection thal it appeansd Lo
afford. Moraover the apsoial value to the onemy of Lho appelinnt's servives us a
broadcaster woa that he coutd be cepresonted as spaaking as o Dritish subjsct
and hia Qarman work book showad that it was in this chomcter that ho was
anployed, for which his possport wae doubtless aceepted ns the voushor.

T'ho ascoud point of appsal {the first in fonnal orclor) was that in any esap
no English court hea jusiediction to try an alien (or a erime commitied abeond
and your Lordshipe hoard an oxhaustive argument upon the constructivu of
penal siatutes, ‘There is, I thindy, a sliort nnawer to this oint.  'Thoe Stailuio
in gueation deale with the orime of trenson cornmil.tad within, or, aa was helldl in
R. v. Cascinent (4}, without the realm : it is genoml in it3 lerims oud T see no
reason for limiting ite soope excopt in tho vay that I indlicated! endicr in this
opinion, vis. : thot, sinco 1t ie declaratory of the orilwe of Lreanon, it ean Apply

nly Lo thoae who ote copahble of cammitting that criine.  No principlo nf comity
demanda that o State ahould ignore the crimme of tresaon goimmiiticd nguinst it
oulside its terzitory. On tho contrary a proper regard for ile own scourily
requires thol all those who commit thab crimne, whathor thoy eonunit it within
or without tho realm should be amenablo to its inws. 1 share 1o the full the
ldimculty oxperienced by the Court of Criminal Appesl in understrnling tha
grounda wpen which this enhinlssion is bosed, so goon as it hns haen held that an
align can commit, and that ths appellant did commit, a trcasonnbin act eutsisle
the realm. ] coneur in the conelusion and ressons of that court upon this pulut.

Finolly (and theeo are the Lhivl and fourth grousnls of appeal o the Cuurt
of Criminnl Appenl) il was urged on bohall of tho appollunt thut lere wns 1o
ﬂ\_Jideuco that the renewsl of hin passport affordet him or woe sapablo of affuirling
him any protection or that he over availed himsoll or had any intenlion vl availing
himeoll' of sany suel protaction, and il tliero woa ony auch avideura the isswo
was ono for the jury and the judge fuiled to direet them thicreon.

Upon theao points too, which aro ominently motlers for tho Court of Crlininal
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Appaal, 1 agroe with the ohaervalivas of thal sourt, The dooument speaks for
itsolf. It was capable of afflarding ths nppallant protestion. He applied for
it and obtainedl it, and it wss availoble for his use. Before thia House the
argument took a slightly different tum. For it. waa urgsd that there waa no
diroct evidunce that the passport ob eny inatariel time remoined in the physical
possassion of the appelfant and that upon this mattor the jury had net boeen
properly dirocted by tho jud%o in that he assumed to detormuine as & matler
of lew o question of fact which it wea for them Lo dotermine. This peint ddea
not in this Form al lenst appear to have been Lakon before the Caurt of Criminal
Appen! and your Lordships have not tho advantage of inowing the views of the
axperianceil judgoa of that court upen it.  Nor, though the importancs of kesping
soparate tho soveral functions of judge and jury in a criminal trial ja unquestion-
ablo, can I think that thia ie o question with which your Lordships would have
had Lo deal in thie gese, if no other issuo hed been involved., For it is clear
that hero no question of prineipla is involved. The narow poinl appesrs
o b whether in tha ceurse of thie protraoted and undeniably difftault osse the
judgo removed from the jury and himself decided & question of fast which it
wan for them to docide. This is a matter which can only be determined by m
alose gcrutiny of the whole of tho procesdings.

8y Lords, this is a taak which in the sircumalances of this cass your Lord-
ghips have thought fit to undertake. I do not proposs to sxamine in delail
the courna of tha trial and the summing-up of the judgs, though I may perhaps
be permitled to say that il was dintinguished by conspiauous cara and abilily
on his part. But having read Lho whale of the pro inga 1 havo come (o the
clear conclusion that the judge's summing.up ia not open to the chiazge of mix-
direction. It may well be that thore le passagea in it which azs open to
criticism.  Dul the sumiping-up nugt be viewed ag @ whole snd upon this view
of it I am satiafied that the jury cannot have failod to appreciste and did appre-
cioto that it was for thom to coneider whether the passport remsined at all
malerinl timsa in the possession of tho appellant.  Upen this questian no evidence
could be given by the Crown and for obvious ressons no evidence was given
by the appellant. It hos not been suggeated theb the inforance vould not faidy
bo drawn from tho provoed facts if the jury thought it Lo draw it and I think
that thoy understood this ond did draw the inferenca when they returned tho
gonoral verclick ol " Cuilty.” This point, therefore, alse fails.

My Lordas, I am asked by Lopo Sixonpe Lo eay Lhat he cancurs in tho opinjon
which I have just read.

Loup Macamiian: My Lords, I have had the advanisge of resding in

print the opinion which has just been deliversd by Lorp Jowirry, L.C. I wn
in entiro agresment with it.

Lorb WrionT : My Lords, I also have had the same adventage. I fully
agres with and goneur in the opinion which has just beon delivered by Lonp
Jowa, L.C.

Lorp Porrer : My Lords, I have already stated that I agres with your
Lovrdships in thinking that tho renewel of Williom Joyce's passport, obtained on
Aug. 24, 1030, woa ovidanoo fram which & jury might have inforred thst he
ratained that dogument for uss on and sfler Sepl. 18, 1839, when lio was proved
first to Jinve adherad Lo the enamy, and, there(ore, I can dsal with this part of
his appesl very shortly.

It is wndisputed law that o British eubjoct alwoys, and an alion whilst resident
in thig eounf,r{, owe olleginneo to tha Briligh Crown and, therefors, can bo guilty
of trosson., Tho gueetion, howevor, remains whether en alien who has beon
regident- hero, but leavea this country, can, whilst sbroad, commit an aot of
tronson. The nllegionea which ho owes whitst resident in thie counlry is
recognised in authoritalivo text books and tho rolsvant cases to be owaed betauss,
aa Harz (Press oF THE CrOWN (1778}, Vol, )}, p. 5D) says, ** the subject hath his
pratection from the King and his laws.”

I thon he has proteation ho owes nllegiance, bul the quality of the protection
required haa still to he determined. On bahalf of the appallant it wea strenucusly
contended Lhal unlesa tha alien was enjoying the protaction of British law hs
owsd no ollegionce. &y Yords, I think that thig is to narrow the ohligation
too inuch. Historically the proteaticn of tha Crowm through ita dispensing
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power wea afforded to the alien'in this country eatlier than the legal protaction
sehich cewe later. Therefore any protestion, whather legal or administrative,
would in my view be snough to requirs & corresponding duty of allsgiance.
1t wes said in the second plecs, however, that in no case could an alien, howr-
pver fong he had besn reaidant hare, commit an acb of treason whilst he woa
abroed. This & ant again aedtna to me to Limit unduly the sxient of his
obligation. 1t ia in sontzadiotion of the resolution of the judges in 1707, whereby
it wna deoclered that if an allen who has bean recittent here goos abroad himeel{
bub lesves hia femily and effcota hers under ths same pmte_nl:ion. the d\:\l.y
{§.6., of allogiance) atill continues. “This resolution hag been ariticissd as being
rnerely the opinion of tho judges in consultation with prosecubing counsel, and
not given as a dacision in any vass, The critioion ig true, but the resclution
has boeen repeated in text hook alter texd book of high authorily, ond though not
authoritative na a lagsl deoision, it still has tho weight of ita repotition by greal
lawyers and the faot thad it is nowhere ohallenged. Foaras, HaLrr, Basr,
Hawgkms, Ciutzy and Bacon ail seb it out. Braowerons alons omits it, but
BLAGKSTONE wa4 giving a gensral visw of the laws of .Engla.nd, and an cmission
to sst cub & pertioular extension of the general rule is not necsssarily a donisl

of ite existanos. Equelly the fach that many csaes also state cnly the ganssal

ruls in cassa where no more i« require is not a denial of the existence of certain

modifcationa or sxtensions of it. .

It is trus that even in the cass with which the resolution deals the slien,
though absent himself, {8 vicariously protected by the laws of this country in
the pemon of his family and sffects, but it is still no more than proteation.
Dooa then the possession of a pessport ifford any muwh proteotion as that eca-
templated by the rule 1 I think 1t does. Fven after war is delared, eorms
protection could be afforded to holdars of British passports through the pro.
teating power, end, again, it would bo ussful and afford protestion in neutrsl
coundriss. In I v. Braifsford (3), LORD ALVERETONE 8ays ( [1008] 2 K.B. 780,
at p. 748) ¢

It will be well %0 consider whbat & pessport really is. It ls a dooumont ismied in tha
noros of the Sovareign on the responaibility of a Minister of the Crown o a nomed

{ndividual, intended to bo presented lo the Govenmania of foreign nations end Lo be
umadt for that individusl’s protection ss & British subject in forelgn countries . . .

aud the late Brr WrnLiaM Mavxmi in the Law QUARTEALY Reviaw, Vol. 49,
p. 483, spesks of:

. . . The extansiva, though Rarhapo sorsewhat ill-defined, branch of internstional
law which may be calfed . . . " the diplomalic protoction of citizens whroad.”

1t must be remarabersd that the msiter to be determined is not whether
the appeilant took upon himsel! a new allegiance, hut whether he continuad
an altegiance which he had owed for soroe 24 years, and e Jesser amount of
svidence may be required in the latter than in the former caes. 1 oannot think
thet, such s resident can [n war lime pam to and fro from Lhis country to a
foreign juriadiotion and be parmitted by our laws to adhars to the ensmy thecs
without being amanable to the law of tresson. I sgroe with your Lordshipa
also In thinking that if an slien ia under British protection he ocoupiss the samo
position when abroad as he would ucnury if he were a British subjeot, Each
of them owes ailegisnce, and (n so deing each iz aubject to the jurisdiction
of the British Crown.

wThe law of nations,” saya Oppewasid {INTEANATIONAL LaAw, sth Edn.,
Yol. 1, p. 266), " dowe ot revent s Htate from exercising jutiadiction within
{ts own territory over its subjects travelling or residing abroad, sinoe they remain
undec its psrsonal supremacy.” Mareover, in B, v. Casemend (4) the point waa
direstly deoided In the cese of a British aubjest who eonvnitted the act of adherin
to the King's snemiss abroad, sand the decision was not seriousty onnh'ovartog
pafore your Lordships. But, my Lords, though the renswing of & port
might in & proper oase lead to the cooolusion that the pomesgor, though abasnt
fromn the cojwtry, continued ta owe silegiance to the British Crown, yel in my
visw the question whether that duty waa stlil in exiatence depends upon tho
sireumatances of the individual cess sod is a master for the jury to delermine.
In the presant case, aa I undsrstand him, the judge ruled that in law tha duly
of alleginnpa oontinued until the protection given by the posapoert oame lo an
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and—.0., in o yoar's time—or &t any rato until after the firet aot of adhering
to, the onemy, which 1 take to bo the date of the appellant’s smployment aa
broadosster by thie (erman Btate an Scpt. 18, 1839,

The Court of Criminal Appsal taks, 1 think, the sams view, but since your
Lordshi%, as I understand, think othorziss, ] 1aual sgt oud the feals &a I see
them. o appeilant, admittedly sn Aoverican gubjeat, bul reaident within
this rooim for sonie twenty-four ysary, npplied for and obtained & ‘passport, 6é o,
British subject, in 1933. This document contlnued to be effective for five years,
ond was renowed in 1038 and again en Aug. 24, 1939. Extensions are normally
Emwd for ong yesr, and that given to tHiv appellunt followed Lhe normal coures.

t would, I think, not be an unnaturul inference that be wsed it in leaving
England and entering (Germeny, but in faal nothing further was proved as to
the appeilsnt's movements, save that his sppointmant as broadonster by the
Qerman State, datod Sept. 18, 1930, wns found in hia lon when he was
captured, snd that at any rate by Iiec. 10 he had given his first broadoast.
Nothing iz known na to tho peaspart afier ite issus, and it haa not since béen found.

My Lords, for iiie purpose ofeatnbliuhini what the judge’s ruling waa, I think
it nooessary to quote his own words L tho reprosantatives of the Crown and
of the prisanar hefore they srldrossed the jury. They are os follows :

I shall diread the jury on counb 3 [the only roaterial count] thal on Aug. 24, 1839,
whea the paesport waa eppliod for, tha primnos boyond a shadow of doubl owed allegi-
anca to the Crown of this country and thnt oa the evidenco given, if they accept It,
nothing hapsanod st the material time tharcaflor to pul en eed to tho alleghnes that
he then owed, IL will reoin for the jury, nud for the jury alone, es Lo whether or not
ab.ths relovant dates ha adhered to the King's ensmies with intent lo ssaish the King's
anorpigs. I both or either of you desire to addresa the jury on that issus, of courss,
pow js your opporiuaiby.

Alter that ruling both counsel procceded to addrosa the jury, the defence
subniitling that the eppsliant had not adhsred to the King's enamics, the
Attornsy-Genorol that he had. No other topio wes touched upon by either
of thom, osnd in ;}mrticu.lnr no argument waa addreassd bo the question whether
the appellant still had ths passport in his ion and retsinsd it for uss
or 63 to whathor he still owed ellegisnce to the British Crown. After counsel’s
address to the jury the judge surmnmed wp, end again I think T must quote some
peesages from his obsorvations. ‘

One such is:

Under that count [§.4., count 3] there are Liwo rattors which have got lo be estabilehad
by tho prososution beyond all rearonablo deubt . . . The firet thing that the prosscu-
tfon have to estohlieh s that at the maicriol Lims the prisoner, lam Joyoe, was &

on owing sllegisnce to our Lord the King. ... my visw, I hove already
imated . . . aa & mabter of law is, il you na & jury acoepl the-fects which have beon
proved in this case beyond cantrailiction——of sourse you are aniitied to disbellsve
anybhing you wish—if you accept il facia wblch hove been proved end not denfed
in thig case, than b the time in qunition, as & matter of law, igh man William Joyee
did ows allegisnce to our Lord the K{ing, notwithstanding the fact that he waa not o
British subject al the materisl m. Now, mambers of the jury, although that ls a
mattar for me entirely snd not for you, I think ib will bs convenient if I sxplain quits
shorily the reasons by which I bovs arrived at that view, partly for your aslsianoe,
oxplsneticn, and perhops for considoration horeafler in the event of this case possibly
going to a higher court.

Again he said :

None the leas I think it je the law that il a man who owss allegisnce by having made
his home here, having como to live here permanently, tharsby soquiring alleglance, as
he undoubtadly does, if he then stops out of his realm armed with the teollon which
ts normally afforded Lo & Britiah subject—impropatly obbained, it may‘a’, but noas the
lesn obiained . . . using ond availing bimself of the proteclion of the Crown in an
exsoulivo cepacity which covate him while he ie abzoad, then in my vigwr ha haa nbé
theseby divosted himaelf of the alisglancs whioh ho alreddy owed.

Lutar he snys :

8o botwosn Aug. £4, and Saps. 18, 1938, eroied with a Hritish passport, he had
somshow anterod Qermany. Now members of the jury, thetsafter up until July %,
1940, whan his possport ren out, he remained wader puch protecijon os that passport
gould afford hirg during bis alay In Bureps,
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Once again hs sayn :

1do not think I am in any way axtending the principlea of ths law In gaying thot a man
who in this way adopts snd usss the protection of the sovareign to whom he has slrendy
seguired an alleglonce romaina under that olegianco and is guilty of trooson if hio
adheres to the King's snemisae.

Mambera of the jury, I accordingly prss froin Hist aapeot of the mottor; fhalis my
reaponsibillty. I may be wrong; it 1 am 1 can be correcled. by duly is to toll you
what [ belisve Lo be Lhe law on the subject sud bhat you have ta mecapt from ne, provided

ou belisve thoss facls sboub the passport, guing abroad nnd so forth,  IT you o not,

liovo that you are entitled to rojach it and nny #0, becausoe you are not hound to ballave
svergihing, but If you accept the uncontradicted evidence Lthat hag beau glven, then in
iny view that shows thel this man st the matasinl thoe owed allegiance Lo the Dritish
Crowm.

Now il that [ 5o, then the matier pnases inlo your hands, and from now onwanls
I am dealing with mattors which are your cancem andl your concern nlone, wilh which
I have got nothing to do ; they are snaltars of facet, and the cnua uf proving thoes facts
iz upon Vhe prosecution from first Lo last, ol it novoer shifta,

N[:)ow what have they got lo prove |  Thoy havo gol to prove thot during this porindd,
as I have slready indicntad, this 1nan adhered to tho King's enemios without the realm,
namaly, [n Qermany.

The judge than refers to a bruadeast, of which thare wae uncontendiotedl
avidence that it had been niedo befors Dec. 10, 1039, to the prisonar's engago-
ment as a Uerroan broadcastor to Dritajn, and to the prisoner's slatement,
which was put in ovidence by the Crown and frum which I nood only quote Lhe
waords : ’

Reslising, however, that at this critical juncturo I had declined o sorve Britain, I
drow the logival conchision that I should bave no inoral right bo return to that counlry
of my ovm fres will and that it wauld ba beat to apply for Qorman cilizenship and male
my pormenent home in Gormany.

Aftar reading the atatamaont the juige added :

I think thal i the whole of the vory short materisl upon which yon have o coms
to the conclusion ea to whether or not il is proved }a your sntisfnolion boyond all
reasotabla doubl thet durlng the period in quealion Lhis mean adhered te the King's
enoniies, comfortsd and sided tham with intent to assist Lhom, aud that ho did so
voluntasily. Those ere the roattars which you have to considor.

My Lotds, I have read and re-read this sumoung-up es a whale, and I think
1 have quoted all the materinl passages from it. Whether 1 pay regord to its
ganeral import or confine myaoll to the parlicular passoges set out above, I
sarmot read the worde of Lhe judgo ss doing other than ruling that in law tho
appellont continued to owe allogiance to His Majesty on Sapt. 18, 10349, on
Dec. 10, 1039, snd, indead, until July 2, 1940, and leaving to the jury only the
question whother during this period the uppellant adhered to the King'e ancinies,
Ths pussage in the summing-up contained the werda " provided you bolieve
those (acls abouk the pasapoct, going abread and so {orth ' in my spinion merely
instructod the jury thnt they had to be satisfod that the oceuzed mpn did
obtain a renewal of hiz passport, did go abroad, and did make e atatement,
but that if they were 80 salinfied, then in law the prieoner continued Lo owe
allogiance ot all material timee after he lell this country. 1f it means inore
thasn this, I ehould regard il as o totally inadequate direction as to what inust
ba proved in order to show that this alegiance continuod aftor he toft this cmuitry.
But I do uot think it does inean more than [ have indicatod.

Aa I have stated, the renawal of tha passport on Aug. 24, 1939, ws=, in my
view, evidenee [vom which a jury might infer tho continuance of the duty of
ollogionee. Whnt tho prosacution havo to show is that that duty coatinued
at loast until Sepl. 18. Ths judgo. es I seo it, ragarda tho ronewal s proving
conclusively that the duty continuod until the pessport cossed to he wvalid,
unlesa some Action on the part of tha Crown or the appellant was proved which
would pub an end to ite proteciion. The Court oF Criminal Appeal, in my
([;E;iﬁr;ion, took the samo view. Their words are ([1046] 2 All IB.R. 673, ot p.

s have to look ot the avidence in this case and upon that svidenco to decitle whethar
the teinl judge was tight ur wrong in holding ns a matter of faw that un Sopt. 18, 1930,
ancl between that dale arul July 2, 1040, this appellont did ono alteginann ta (he King.
¥We agroo with Tuekan, J., thal the proper way of appeasehing Lthat question is o seo
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whather snything had hoppanad botwean Aug. 24, and Sapb. 1B, (o divest tha appellant
of thnt duty of allggianee which hio unquestionably vwed at the earlier of those dates.

This ruling, os 1 see it, con only rwen that tho appeliant’s duty of allsgisnoce
remained [n forco until July 2, 1040, unfesa it was shown by him or on Liis behalf
that samothing had ecsurred to put an end to that duty. It puts the onus
on him to show some sction terminating that obligation. The passport wes
nevor found again, end ke mny have used it only to gain admiltance to Germany
and moay thon havo discsrded it. Incead, his statement, if believed, indicatos
that this wos hia objoct, and tlhie mere fuot that tho renewal was for a year
proves nothing, sincs, as was proved in evidence, that is the nermal peried of
extersion. ‘Thore is no evidonco thot he kept it for ues on or alter Sept. 18,
If I thought that tho abiuining of tho passport on July 24 proved in law that the
appellant rotaiuvnd it for ueo ab loast until Boit. 18, unlesa he wea shown lo have
withdrawn hia silegiance, I aliould accept $his ruling. But I db not think il
corroet. Ib could enly be snpported on the ground thab allegiance ¢ontinues
until the appatlant shows Ehab it is lerminatad.

‘I'ho Attorney-Gonared supported this contention by a reference to ARcABOLD'S
CriMinarL Poeaping, Evibance axp Pnsorics, 31st Bdn., at p. 330, where
it ia stated that il o roatter be within the knowledge of tha acoussd and unkvown
to tha Crown the onus of proofl ia cast upon the formner. For this proposition
R. v, Tumer (6) is said to be an authosity. Bul that cazs hsa besn explained
as dapendent upon the special provisions of the (Uame Lawa, and ea being,
therefore, not of general application. The true principle is, I think, sst out
Puirso on Evmpencs, 8th Edng p. 84, snd Brat oy Evrpenos, 13th Edn,

. 362, and is eaplained by HoLroyp, J. (himsell a parly to the judgment in
%. v. Turner (6} ), in R. v. Burdetd (0} ({1820}, 4 B. & Ald, 95, at p, 140}:

(Tha ruls in question] is not sllowed (o supply the want of necomary proof, whether
direct or prequmptive, ageinst a defeadant of tho erime with whiuf\: is charged,
but when such proof has bsen {'vm, it is » rule to be appliod in considering the vr:f;hl.
of evidenca against him, whether direct or presumptive, when It i» unoppossed, un-
rebuttad, or not weakened by ctnirary svidence, which it would be in the ndant's
power W producs, If the ot directly or presumptively pfoved wers untrue.

‘It this ba tha Lrue principle, the failure of the prisoner to give svidence ss to
his dealing with the passport goes to {ncrevage the weight of the evidence againat
Lim, bt does not maka the evidence of his applying for and receiving it proof
conclusive in law that he continued to retain il for use or at all,: That he
recsived it may bie some praof to go to the jury that he retained it, but it is no
niore ; it ia not a matter upon which a gourt is entitled to ruls that a jury must
draw the inforence that he retained his allegience. lndesd at one point-in hia
argwmnent the Alforney-(eneral used Ianguage which in my- view,, sccapted
this as the true principle when he said : :

I put the pessport mersly as svidance of the sxistenco of protection. If he [i.s.,

ths accussd] discardad i3 on his return that might make a diffarence.
To this cbearvation I would merely add that the renawal of the pessport was
at-beat but aoms evidenoce from whiah a jury might infar that the duty of sllsgisnce
waa abill in sxiatence. Unless, however, the oeoussd man continued to relein
it for use as a potential protection, the duty of allegianus would cense. and it
waa for the jury to pronounce upon this matler. ’

I do not undaretand your Lordshiga to rely upon the provias to seoct. 4 of the
Criminal Appeal Aot, not do I thiok it oould be said that no subetentisi mis-
carriaje' of justice had ocourred, if I am right in considering that the wstter
ahould have baan left to'the jury. Tho test has been laid down by your Lord.
ships’ House to be whsthor o roasonable jury properly directed must have
coma to the saame conglusion. In the nt casn a reasonable jury properly
directed might have considered that the allsgiance had been terminated.
Againat the nmwre reoeipt of the pemsport thers has to be set the fact Lhat il
paseesaion was el least deairable if not necessary to enable the acoused man to
procead to (Germany from this country, the fact that it wes not found in his
possesaiun agsin or Bnyih;u:& further known of it, his statemsnt as Lo hls inten-
tion of becoming naturelised in Cermany and hia acceptance of a t from tha
German State. At any tate these were niatters for a jury properly directed to
vonsider. They were not dirsetod up them and, aa I have stated in hy visw,
they ware lold that the matler waa one of law and nat for thom.
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»y Lords, the question of the extent to which an alien long rusidont in this
country continues to owe allegiance after ha has left it and wheblier the requeat
for and scceptence of a passport makea the duty of slleginnce atill duo until
the protaction of that passport eenssa by oflluxion of timo or at least for samo
poriod after its isue ie, and has heon cerlifled to be, o point of law of exacplionnl

pblio impottonce. Ons matter to be dacided in solving that ¢ - vion is tho
Ecundary line betwren the Munotions of a judge nmd thore of © v 'y. Apnrt
from this the principle that questione which Aco rightly for the jn shonld bo
left to thun and that a proper direstion should be given is, na 1 think, aleo of
great publio importonce. ‘The ene motlor concorns this eountry only in tho
sxigenoias of war, though then no doubt it ia of vital fiinportanco @ tlio athoy iy
& necomaty alement in the true AUministration of tho law in all limes of penco
ond wer. 1f tho safsty of the realin in war time roquirca action outside the
ordinary rulo of law, it can be socured by approprirle niessures such as n Lofanro
of the Ileahn Acl, but the protection of subjest or foreigner affordod throus h
trial by jury and the dus subimmisgion to the jury of inniters propes for theiv
congiderntion is important alwaye, but never rore impoctant than whan the
oharge of tresson ie in question.

For thess reasons 1 would myself have allowed tha appoal.

Appeal dismissed .

Solioitors : Ludlow & Co. (for the appellant) ; Director of Public Prosecntions

{for tho Crowm).
[Reported by C. BrJ. Nicnoixow, Eaq., Harrister-ai-Law.]

NUGENT-HEAD v. JACOB (INSPECTOR OF TAXES).
(Kuno's Benon Division {(Macnaghten, J.), Novembor 6, 1045.]

Income Tax—~&ched, D—Inegms arising from forelgn  possessions—Marrind
Woman—'® Living with her Ausband "—'" Living . . . sgpavate from fer
hustond "—Asecaament on wifs s fems sole—Husband on niiilary garvice
abroad-— Wife eniiled in har own right to income Jrom abroad-- Ineoie Tox
Aet, 1918 (c. 40), Al Schedides Rules, r. 16.

‘The appellant, an Anwrican oitiren, married an Inglishpann in 1033,
She lived with her husband in London until 1038, when he joined tho
ammy and waa stabioned at various places in the United Kingdom. In
1941 tho husband was sant abroad for 3 years on militnry duty, but the
sppeliont. continued to reside in the marital home in London, which con-
tained the husbsnd’s personal effecta and which was at nll timea availuble
Lo the husbend ehould ke be able to retwrn to it. Under a ssttlement
made on her, the appeltant wes ontitled to & considernble incoma frain
proparty in America. Her incomo for the year 104(-42 amointed Lo £13,6-5
of which £7,082 was remitted to her in Lendon and the bolance rcloin. o
to her oredit in America. It waa admilted thail the whaolo of the incune
bacarme sasesaable for the yoer 184243 under Case V of Brhad. D to tho
Inoome Tax Act, 1018, as '‘inconie ariging from posssssions out of the
United Kingdom.” An assessmant in the sum of £7,082 wos inailo upon
the appellant asg & feme sole pursuant to the Income Tax Adt, 1018, Al
Sohe uﬁ:! Rulee, r. 18, which provides that: “ A martied woman acting
os & sole trader, or being entitled to ony proporly or profits to her saparate
uea, sha!l be sessasable and ghargeablo to tex ae if ehe wers sole and wn-
marcied : Provided that (1) the profite of & married woman living with
her huaband shell be desmed the profita of the hushand asnd ahail ho nssesasd
an< charged in his nerme, and not in her neme or the name of her trusbee ;
and (2} A married woman living in the United Kingdem sepamto from her
l'uabond ; wlisthor the husband be temporotily alsent (rom hor or from
ths United Kingdom or otherwieo, who receivad any allownneo or romittanco
from property out of the United Kingdom, shofl ho ossossad and ohnrged
aa o frne eole if entitled thernto in hor own right, and s tho agont of her
hustand il she receives the anme [rain ar through him, or fin his property,
or on his eredit.’ It was contended for thse appollant that, as sho wos
*a moartied woman living with hor husband ” within tho meaning of tha
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Incame Tax Act, 1918, All Boheilules Rules, 7. 18, provisa (1), her lnoome
inwst ho deomad 60 bo tho incomp of her husband who must bs sssesaed and
clarged for tax upon it. 1t wes contended for the Crown that, although
the appellont woee *Jiving with her husband ' within the meaning of the
Incoms Tax Act, 1918, All Sohedules Rules, r. 18, proviso {1}, ahe was also
“living roparmte from her husband *' within the meaning of the Income
‘Tox_Act, 1818, All Schadulee Rulea, r. 18, roviso (2}, and should, therefore,
ba nssessed to tax a4 a feniz sals in reapect of the remillance }—

Hewp : (i) on the facts, the appellsnt did not live separate from hor
husband within the meaning of the Incoms Tux Act, 1818, All Schedules
Rules, r. 16, provise (2}, and was, thersfure, not asssasable to tex on the
romitlanco. The incomno ramitted to this counlry must be aseessed on
the appellant’s hushand.

tii) on & proper construction of the Income Tax Act, 1818, All Schedulea
Rulos, r. 10, provisss (1) and (2), proviso (8) gould not be treated as
qualifying proviso (1}, bul ss dealing with a case whore the apouses have
soparated in the ordinary sonse of the word,

|EDITORIAL NOTE. The pravislons of General Rule 16, relaling to the awssment
of o married woman living sefamb from her huibond, sro ambiguous, but the hetter
opinion esena 1o be that she ia ondy to be saparately aesaesad il the gsparction is due
to judicinl decres, mullal agreanant, desertion or the liks. Ik waa held in R, v. Creamer
{{i919) 1 K.I3, 564} that a husband snd wife do not geass to bo “ living bogsther ™
within tho meaning of the Lorceny Act, 1018, 5. 30, because the hushend is, ss in the
case under considaration, on military sarvice abroad, and RowiaTr, J., distinguishing
this caso In Badis v. LR. Conrs, { [1024) 2 K.B. 188}, pointsd out thai the position
wog entirely iffarent where tlie psrtiss lenve each other becauss thay cannot talerats
being under the same rool. He adds that “ in ordar to be properly understood the
provise in gusation must bo construsd with reference to the matter with which it wee
meant o deal. It is meant to define the circunsiencea in which 4 husband can be
¢horged lo income tax i reapect of the income of hia wife na balng income acoruing to
her wliile sho je liIng with him."

Aa 70 Lianmity 1o Iicoxs TAX of Manmizp Womsw witH SzranirTh Inoome,
sce HALSBURY, Hnitsham Edn., Vol. 17, pp. 373, 374, pata. 787 ; snd ros Ciexs,
seo DIGEST, Vaol. 28, p. 90, Noa. 570-573.]

Caee raferrad to:
(1) Derry v. Iniond Revanus (1927), 13 Tax Cwe. 30 ; Digeat Supp.; [1027] B.C. 714.

Cas® STATED undsr the Income Tux Act, 1018, 5. 149, by the Commissioners
for the Special Purposes of the Income Fax Acts for the opinion of the King's
Bench Division of tho High Court of Justice. The taxpaysr, a married woman,
appealod against an assossment to income bax wunder Cass V of Sched. D Lo the
Income Tax Act, 1818, All Schedulss Rules, r. 18, mads upon her aa s[m sole
in the swn of £7,082 for the year 1042.43 in respect of income arising from
foroign posegsaions. The fullowing facts were found by the Commiksioness -

The appoliant end her husband were marrled in 1933 and tived together in Londen.
Bhe wos and is an Amarjcon ciliten and at all matarial times has bean ordinarily reaident
in the United Kingdom. 'The sppellant’s husband, sn Engllshman, joined the Arnny
in 1639. Until Nov., 1841, he wos stationsd at various places in this counlry, and
his wile continuad to live in London, bub frequently wend to stay at hotels near where
her busbond wes froin tims io tuos stationed. The husband spent all his periods of
lsave with hin wife. In Nov., 1941, hs went on aclive sacviea oversess . . . FHis
wifs continuod to resido in London in & flat which ghs acquired in har ewn pame in July,
1840, the hushnnd’s personal effects ware left In her cars and tha Bat constitated the
piarital hawe which wes ab oll tirnga available lo the husbaad should he be able to
return to @b . . . It wos adreltted on bahalf of the reipondent that the appellant
vig living with hor husband within the meaning of the Incomo Tax Act, 1818. All
Bchodulos Rules, r. 14, proviso (1}

‘Tha appellant was sulitled in her own right to o life intersal in cerlain income aridng
abroad wnder . . . dispositions which were all governed by American law..

Bome of the incoma arising undor theia dlspositiops waz remitted from Amprica
to the appaliant in the Unituclg}(ingdom, pod in 104 1-1842, the year preceding ths year
of the amsesgroent wnder afp }, tha amount of such ramiltancea was £7,088 . . . By
the Finnuco Act, 1940, 8. 19, the appellant's income ariging under the ssid dispositions
haa beon chargesble to income lax on the basls of the -full smount arialng abroad
{whether reraitted Lo tha United Kingdem of not) durlog the year preveding the yoar of
AsB0BAMENt.

The full amount of guch incoms ariaing abrosd during the year preceding the year of
oasasamant undar appeal was agreed to bo £13,818.




