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24. According to the Administration, in most situations, the offence of
instigating foreign armed forcesto invade the PRC by force would not amount to
the offence of sedition. Thereisaneed, therefore, for itsinclusion under treason.

Offence under the proposed new section 2(1)(c)

25. As to the offence of assisting public enemy at war in new section
2(1)(c), some members consider the meaning of "prejudice the position of the
PRC inthewar" unclear. These members are concerned that expressing anti-war
views and providing humanitarian aid to a foreign country at war with the PRC
would amount to assisting public enemy. These members have suggested that
such acts should be excluded from the offence.

26. The Administration has pointed out that for the offence of assisting
public enemy, it would not be sufficient merely to prove that a person
intentionally assisted an enemy. The prosecution would also need to prove that
the person's purposein giving such assi stance was to prejudice the position of the
PRC in the war, and the person knew that such prejudice was a virtually certain
consequence of hisacts. Providing humanitarian aid to aforeign country at war
with the PRC would not be conducted with such an intent, and therefore would
not amount to the offence. It isnot necessary to provide an express exclusion in
the Bill. The Administration has stressed that mere expression of opinion would
not amount to treason.

Application to Chinese nationals

27. As the offence of treason will also apply to any Chinese national who
isaHong Kong permanent resident for acts referred to in new section 2(1) done
by him outside Hong Kong, some members have queried whether the offence
will apply to such a person who has settled abroad and has acquired foreign
nationality. These members have also queried whether such a person would be
caught by the offence of treason, if he is enlisted to the army of that foreign
country at the time of war with the PRC.

28. The Administration has responded that whether such acts outside
Hong Kong would amount to treason would depend on the circumstances of the
case, in particular, whether he is a Hong Kong permanent resident who is a
Chinese national, and whether such acts themselves woul d constitute the offence,
with the corresponding mental element satisfied. Therefore, a person enlisted in
the enemy army at times of war without the necessary intention element of
treason may not be caught.

29. On the question of Chinese nationals, the Administration has advised
that the "Explanations of Some Questions by the Standing Committee of the
National People's Congress Concerning the Implementation of the Nationality
Law of the Peoples' Republic of Chinainthe Hong Kong Special Administrative
Region" (Explanations) adopted in May 1996 providesfor the implementation of
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the Nationality Law of the PRC in the HKSAR. The Nationality Law does not
recognize dua nationality. Whether a Hong Kong permanent resident of
Chinese nationality who has subsequently acquired foreign nationality may lose
his Chinese nationality would need to be considered in accordance with the
Nationality Law and the Explanations. Such a person would lose his Chinese
nationality only if his declaration of change of nationality made in accordance
with Paragraph 5 of the Explanations has been approved by the Director of
Immigration, or his application for renunciation of Chinese nationality made in
accordance with Article 11 of the Nationality Law has been approved by the
Director of Immigration.

30. Some members have however pointed out that under Article 9 of the
Nationality Law, any Chinese national who has settled abroad and who has been
naturalized as a foreign national or has acquired foreign nationality of his own
free will shall automatically lose Chinese nationality. There appears to be no
requirement for one to apply for a change of nationality. These members have
expressed doubt as to whether the Nationality Law should prevail, if
inconsistency arises.

31. In response, the Administration has provided the case of TSE Yiu-hon
Patrick v HKSAR Passports Appeal Board [2002] 3 HKG which affirmed the
understanding of the Administration set out in paragraph 29 above.

32. Members have also discussed the legal basis for the extra-territorial
application of the offence of treason, as detailed in paragraphs 54 to 57 below.

Amendments proposed by Members

33. Hon Margaret NG and Hon Audrey EU have proposed various
amendments to the proposed new section 2. These include -

() deleting the intent of intimidation of the CPG and compulsion of the
CPG to change its policies or measures;

(b) restricting the scope of instigation; and
(c) excluding certain actsfrom treason.

34. Hon Albert HO has proposed various amendments to the proposed
new section 2, including -

(a) deleting theintent of intimidating the CPG and compelling the CPG to
change its policies or measures;

(b) deleting the instigation of foreign armed forces to invade the PRC
with force; and
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(c) excluding certain acts from treason. Hon Albert HO has also
proposed an avoidance of doubt provision to make clear that "foreign
armed forces' does not include armed forces of Taiwan.

35. Hon James TO has also proposed amendments to exclude certain acts
from treason, and to expressly provide that "foreign armed forces' does not
include armed forces of Taiwan.

Subversion

36. The proposed new section 2A(1) of the Crimes Ordinance provides
that a person commits subversion if he —

(a) disestablishes the basic system of the PRC as established by the
Constitution of the PRC;

(b) overthrowsthe CPG; or

(c) intimidates the CPG,
by using force or serious means that seriously endangers the stability of the PRC
or by engaging war. Under new section 2A(2), any person who commits
subversion is guilty of an offence and is liable on conviction on indictment to

imprisonment for life.

37. Serious criminal means is defined in new section 2A(4)(b) as any act
which —

(i) endangersthelife of a person other than the person who does the act;

(i) causes seriously injury to a person other than the person who does the
act;

(iii) seriously endangers the health or safety of the public or a section of
the public;

(iv) causes seriously damage to property; or

(v) serioudly interferes with or disrupts an electronic system or an
essential service, facility or system (whether public or private),

and —

(vi) isdonein Hong Kong and is an offence under the law of Hong Kong;
or
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2(3), 2A(3) and 2B(3). Hon Albert HO has also proposed amendments to delete
these provisions.

Sedition
Offence of sedition
58. Under the proposed new section 9A(1) of the Crimes Ordinance, a

person commits sedition if he —

(@) incitesothersto commit an offence of treason, subversion or secession;
or

(b) incites othersto engage, in Hong Kong or elsewhere, in violent public
disorder that would seriously endanger the stability of the PRC.

The penalty for the offence of sedition referred to in new section 9A(1)(a) islife
imprisonment, and for that under new section 9A(1)(b) is a fine and
imprisonment for seven years. The proposed new section 9D expressly provides
for certain acts that are not incitement.

59. Some members have queried why it is necessary to enact the offence
of sedition in new section 9A(1)(a). These members have also queried why it is
necessary to extend the application of the proposed offence of sedition in new
section 9A(1)(b) to acts done outside Hong Kong, and whether the common law
principles relating to incitement would apply to the proposed offence.

60. Some members have expressed concern that the offence of sedition
criminalizes speech or writing. The offence, if enacted, would restrict the
freedom of expression and freedom of speech currently enjoyed by Hong Kong
people. These members share the view of some deputations that Principle 6 of
the Johannesburg Principles on National Security, Freedom of Expression and
Access to Information (Johannesburg Principles) should be incorporated for
better protection of human rights. These members consider that a requirement
for an intent to incite others should be included in the offence of sedition. These
members a so consider that the requirement for alikelihood test and a direct and
immediate connection between the incitement and the commission of offence or
the violent public disorder (as the case may be) should be provided for.

61. The Administration considers that Principle 6 of the Johannesburg
Principles is unnecessarily restrictive. It would often be too late if threats to
national security can only be dealt with when the danger to national security is
imminent. The concept of "imminence”, if added, would also create uncertainty
in the law, as it would be difficult to determine what amounts to imminent
danger.
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62. Regarding new section 9A(1)(a), the Administration has explained
that the provision merely reflects the common law offence of incitement to
commit an offence. The incitement of treason, subversion or secession is a
serious form of sedition, and therefore should be prohibited by an express
provision.

63. As regards new section 9A(1)(b), the Administration has explained
that engagement in violent public disorder is not necessarily an offence under
Hong Kong law, particularly if it takes place outside Hong Kong. The
incitement of such conduct is therefore not the same as the incitement of an
offence, and would not be an offence at common law. The Administration
considers that such incitement should be prohibited as being a form of sedition.
It isalso necessary to extend the application of this offence to the conduct incited
outside Hong Kong, as it could not rule out the possibility that violent public
disorder in places outside Hong Kong might seriously endanger the stability of
the PRC. For instance, an incitement done in Hong Kong to incite others to
engage in violent public disorder near the border of the PRC might seriously
endanger the stability of the PRC.

64. The Administration has advised that even though the element of
“Iintent” is not provided explicitly in the proposed offence of sedition, the
prosecution still needs to prove the mental element. In view of members
concern, the Administration has agreed to add the word "intentionally" in new
section 9A(1) so that only a person with an intention to incite others would be
caught by the offence of sedition.

65. The Administration has also agreed to incorporate the element of
“likelihood" in the offence. Under the proposed amendments in new section
9A(1A), an incitement will not constitute an offence of sedition unlessthe nature
of theincitement and the circumstances in which the incitement is made are such
that one or more personsincited arelikely to beinduced, or an ordinary person, if
subjected to the incitement, would likely be induced to commit the offence
referred to in section 9A(1)(a) or to engage in violent public disorder referred to
in section 9A(1)(b).

66. Some members object to the proposed new section 9A(1A) insofar as
a person would be caught by the offence of sedition if an ordinary person would
likely be incited by words spoken, although the person being addressed was not
incited.

Offence of handling seditious publications

67. Under the proposed new section 9C, it will be an offenceif a person—

(&) publishes, sdlls, offers for sale, distributes or displays any seditious
publication;
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(b) printsor reproduces any seditious publication; or
(c) imports or exports any seditious publication,

with intent to incite others, by means of the publication, to commit an offence of
treason, subversion or secession. A person who commits the offenceisliable on
indictment to afine of $500,000 and to imprisonment for seven years.

68. Members are concerned that the proposed offence of handling
seditious publication could be committed easily aslong as a publication islikely
to cause the commission of an offence of treason, subversion or secession. Itis
also unclear as to how to assess whether a publication is seditious. Some
members consider that the offence of handling seditious publication is already
covered under the offence of sedition in new section 9A(1)(a), and therefore a
separate offence is not necessary. These members have pointed out the concern
of the media and publishers that the proposed offence, if enacted, would lead to
self-censorship; hence undermining the freedom of expression and of
publication.

69. The Administration has pointed out that the offence is narrower than
the existing provisions on seditious publications. Seditious publication is
defined as one that is likely to cause the commission of serious offences, and it
provides a high threshold as to what constitutes such publications. To prove an
intention to incite others to commit an offence, the prosecution must prove,
beyond reasonabl e doubt, that the defendant has persuaded or encouraged others
to commit a crime, with the intention that commission of the offence would take
place. The provisions impose no burden on anyone handling publications to
assess Whether it is seditious. The offence would not be committed without the
intent to incite acrime.

70. Having taken into account members view, the Administration will
introduce an amendment to the meaning of seditious publication to the effect that
in order to come within the definition of seditious publication, the publication is
likely to induce a person to commit (instead of "likely to cause the commission
of" as proposed in the Bill) an offence of treason, subversion or secession.

Amendments proposed by Members

71. Some members still consider that the amendments proposed by the
Administration are not sufficient to safeguard the freedom of expression and of
speech. Hon Margaret NG and Hon Audrey EU have proposed various
amendments. These include adding the element of "imminence" to the offence
of sedition in new section 9A(1), reducing the level of penalties and deleting
section 9C on the offence of handling seditious publications.

72. Hon Albert HO has proposed to delete new section 9A(1)(b).
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73. Hon FUNG Kin-kee has proposed to replace the reference to
"endangering the stability of the PRC" by "endangering the safety of the PRC",
as the term "stability" is vague. Mr FUNG is considering whether or not to
amend new section 9A(1A) proposed by the Administration (paragraph 65
refers).

74. Hon James TO has proposed to amend new section 9D to better
safeguard the freedom of speech. Hon SIN Chung-kai has proposed to amend
new section 9D to add certain acts that are not incitement so asto better protect
the free flow of information.

75. Hon Emily LAU has proposed to delete sections 9A and 9C on the
offence of sedition and offence of handling seditious publication.

76. Hon Cyd HO is considering whether or not to amend new section
9A(1A) proposed by the Administration (paragraph 65 refers).

[nvestigation power

77. The proposed new section 18B of the Crimes Ordinance confers entry,
search and seizure powers without a judicial warrant on the police, if a police
officer of or above the rank of chief superintendent of police reasonably believes
that —

(@) an offence of treason, subversion, secession, sedition or handling
seditious publication has been committed or is being committed;

(b) anything which is likely to be or likely to contain evidence of
substantial value to the investigation of the offenceisin any premises,
place or conveyance; and

(c) unlessimmediate action istaken, such evidence would be lost and the
investigation of the offence would be seriously prejudiced as aresult.

78. Some members have expressed concern about the proposed provision.
These members have pointed out that the existing sections 8 and 13 have
provided for the issue of search warrant respectively by ajudge and magistrate
for the investigation of an offence of incitement to disaffection and the
sedition-related offences, and queried the need for the additional power to the
police. These members are worried about the possible abuse of power by the
police and the proposal will have an impact on human rights protection.

79. Some members have questioned the retention of section 13, which
was to be repealed by the Crimes (Amendment) (No. 2) Ordinance 1997 (1997
Ordinance) that was enacted but has not, to date, been brought into operation.
The Administration has responded by adding an amendment to repeal the 1997
Ordinance.
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80. The Administration has explained that the proposed powers are
emergency powers which will only be exercised by a police officer of or above
the rank of chief superintendent of police and in tightly defined circumstances as
required in the new section. In non-emergency situations, the police is still
required to applied for ajudicial warrant before entry, search and seizure powers
could be exercised. Under emergency situations, if immediate action isnot taken,
evidence of substantial value to the investigation of the offence in question
would be lost and thus may seriously prejudice the investigation. In view of the
serious nature of offences undermining national security, the Administration
considers that such emergency powers necessary and justifiable. The
Administration has pointed out that such powers are not new. They are aso
provided in other legislation such as the Firearms and Ammunition Ordinance
and the Gambling Ordinance.

81. Some members are not convinced by the Administration’s
explanation. These members have pointed out that according to the information
provided by the Judiciary, under the existing arrangements, all magistrates are
available to consider urgent applications for warrants outside office hours. The
police can contact any of the magistrates who is available to consider an
application for a search warrant outside office hours. It usualy takes not more
than 30 minutes for a magistrate to read the papers and consider an application.
Moreover, magistrates are prepared to consider applications for warrants during
odd hours, even after midnight. These members consider that it is necessary for
the police to first obtain a judicial warrant before entry, search and powers are
exercised. Intheview of these members, thisisthe best safeguard against abuse.

82. The Administration has responded that the 30 minutes are the time for
a magistrate to deal with an application for a search warrant. Based on past
experience, it generally takes two to four hours, which includes the time for
visiting the magistrate’ s residence to obtain ajudicial warrant. Nevertheless, in
view of the concern about the possible abuse of power, the Administration will
introduce an amendment so that the emergency powers will be exercised by a
police officer upon a direction given by a police officer at the rank of assistant
commissioner of police or above. The Administration has undertaken to consult
the Panel on Security on guidelines for the police in relation to the exercise of
authority under new section 18B of the Crimes Ordinance before they are
promul gated.

83. Hon Margaret NG and Hon Audrey EU have proposed to delete the
new section 18B. Hon FUNG Kin-kee has also made the same proposal.

Time limits for prosecution

84. At present, prosecution of treason must be brought within three years,
and that of sedition-related offences within six months after the offence is
committed. The Bill proposes to remove these time limits.
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85. Some members consider that the existing time limit for prosecution of
treason should be retained, so asto ensure that the offence would not be atool for
political persecution. These members also consider that the existing time limit
for prosecution of sedition-related offences should be retained. These members
have pointed out that whether a speech or publication creates areal danger to the
public peace, or for that matter, the stability of the PRC, depends very much on
the circumstances prevailing at the material time. If the speech or publication is
considered to be seditious, the offence would be prosecuted expeditiously.
These members are concerned that the time limit for prosecution against
sedition-related offence, if removed, would have a significant "chilling effect"
on the freedoms of speech and of expression.

86. Some other members also consider that there should be atimelimit for
prosecution against the offence of handling seditious publication. These
members have suggested that such atime limit be extended to, for instance, one
to two years.

87. The Administration has pointed out that at common law, there is no
time limit imposed on the prosecution of indictable offences. Statutory time
limits for indictable offences in Hong Kong are also rare. The Administration
takes the view that as a matter of principle, aserious criminal offence should not
be "written off " because of the expiry of atime limit for prosecution. The
reprehensible nature of treason and sedition should not diminish with time.
Moreover, astime is needed for investigation of these offences, the retention of
the existing time limits, especially that in respect of sedition-related offences,
would create difficulties for the police. Since the proposed treason and
sedition-related offences have been narrowed down, the Administration
considers that the proposed removal of existing time limits justifiable.

88. Despite the views held by the Administration and having considered
members' views, the Administration has agreed to introduce an amendment to
the effect that no prosecution for an offence of handling seditious publication
under new section 9C(2) will commence after three years from the date of
commission of the offence.

89. Hon Selina CHOW has indicated that Members of the Liberal Party
consider that the three years' time limit should be shortened. Hon Miriam LAU
has asked the Administration to consider shortening the time limit to 18 months.

Amendments proposed by Members

90. Some members are of the view that the existing time limits for
prosecution of treason and sedition offences should be retained. The existing
time limit for prosecution of treason should also apply to offences of subversion
and secession. Hon Margaret NG and Hon Audrey EU would move amendments
to that effect.
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91. Hon Cyd HO has proposed amendments to the effect that the time
limit for prosecution of treason, subversion and secession be three years and that
for sedition, six months.

92. Hon LAU Kong-wah has proposed an amendment to shorten the time
limit for prosecution of the offence of handling seditious publication under new
section 9C(2) to two years.

Amendmentsto the Officials Secrets Or dinance

Protection of information and unauthorized disclosure of protected information

93. Under the proposed new section 16A of the Official Secrets Ordinance,
any information, document or other article that relates to affairs concerning the
HKSAR that are within the responsibility of the Central Authorities under the
Basic Law isto be protected. Any person who is or has been a public servant or
government contractor would commit an offence if he makes an unauthorized
disclosure of such information, document or articleif the disclosureisdamaging.

A disclosureis damaging if it endangers or would be likely to endanger national

security. The Bill also proposes to amend section 18 to provide that any person
who, knew or had reasonable cause to believe that protected information under
sections 13 to 17 had been acquired by means of illegal access, and knew or had
reasonable cause to believe that an unauthorized disclosure of such information
Is damaging, will commit an offence. Under the Bill, "illegal access' means
criminal acts of unauthorized access to computer by telecommunications, access
to computer with criminal or dishonest intent, theft, robbery, burglary or bribery.

As clarified by the Administration, the policy intent of these provisions is to
apply them to public servant of the HKSAR. It is not intended to apply them to
Mainland officials.

94. Some members have queried why it is necessary to create a new class
of protected information. These members have pointed out that under the Basic
Law, there are a number of areas that may fall under the category of affairs that
are within the responsibility of the Central Authorities, for instance, foreign
affairs (BL13), defence (BL14), the appointment of the Chief Executive and
principal officials (BL15), the reporting of laws (BL17), and the obtaining of
relevant of relevant certificates concerning defence and acts of state (BL19). Itis
also unclear whether the disclosure of information which has commercial and
economic significance would be covered by the provision. These members have
suggested that the new class of protected information should be restricted to
foreign affairs and defence matters which relate to the HKSAR.

95, Concerning the new offence of disclosure of protected information
acquired by illegal access, these members have pointed out that it is the media's
concern that journalists may receive information from anonymous sources
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without the knowledge of whether it is acquired by one of the prohibited means.
Unless information is disclosed through official channels, there is always a
possibility that it isacquired by someone by illegal means. These members have
also expressed concern about the test of damaging disclosure, as there is no
requirement for likelihood of specified harm or the test of clear and present
danger.

96. In addition, these members are worried that the amendments to the
Official Secrets Ordinance, if enacted, would have a "chilling effect” on the
media, thus undermining the freedom of the press and freeflow of informationin
Hong Kong. These members strongly urge that public interest defence and prior
publication defence should be provided in the Bill.

97. The Administration has explained that prior to Reunification,
information relating to the relationship between Hong Kong and the Mainland
was protected. Following the Reunification, it would not be appropriate to
protect such information under the rubric of "international relations’. The Bill
proposes to narrow it to information related to Hong Kong affairs which are,
under the Basic Law, within the responsibility of the Central Authorities. While
agreeing that the matters under the Basic Law referred to in paragraph 94 above
are related to the category, the Administration considers that the reference to
"affairs concerning the HKSAR which are, under the Basic Law, within the
responsibility of the Central Authorities® should be construed within the
framework of the Basic Law. It is a matter for the courts to decide the
interpretation of the expression when adjudicating cases. As information
relating to defence and foreign affairsis covered by the existing sections 15 and
16 respectively, it would be inappropriate to specify these in the protected
information.

98. The Administration has stressed that a person who makes an
unauthorized disclosure of protected information under section 18 would only
commit an offence if he knows, or has reasonable cause to believe that it is
protected information and that it has been acquired by means of illegal access. In
the case of information relating to Hong Kong affairs that is within the
responsibility of the Central Authorities under the proposed section 16A, a
disclosure is only damaging if it endangers national security, or the information,
document or article is of such a nature that its unauthorized disclosure would be
likely to endanger national security, i.e. the safeguarding of the territorial
integrity and the independence of the PRC.

99. The Administration does not consider that it should be in the public
interest to make a disclosure that is damaging to national security. Regarding
prior publication defence, the Administration takes the view that the second
wider disclosure could sometimes be more damaging. As the offences are
narrowly defined, the Administration does not consider that the provision of
defence of public interest or prior publication isjustified.
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100. Some members are not convinced. Hon Margaret Ng and Hon Audrey
EU have proposed various amendments. These include generally excluding
from the damaging test elements of public interest and prior publication, and
adding the requirement for causing "real and substantial damage" to national
security in determining whether a disclosure of information relating to Hong
Kong affairs within the responsibility of the Central Authoritiesis damaging.

101. Hon Albert HO has proposed various amendments to new section 16A,
including restricting information related to Hong Kong affairs within the
responsibility of the Central Authorities to defence and foreign affairs under the
Basic Law.

102. Hon Emily LAU has proposed to del ete the proposed section 16A and
the proposed amendments to section 18.

103. Hon James TO has proposed various amendments to existing sections
13, 14, 15, 16 and 17 of the Officials Secrets Ordinance, and to add a defence of
public interest for disclosure of information referred to in sections 13 to 20.

104. Hon Martin Lee has proposed to include a defence of public interest
for disclosure of information referred to in sections 13 to 20.

105. Hon Cyd HO has proposed to provide for a defence of prior
publication for disclosure of information referred to in sections 13 to 20, and to
limit the prosecution of unauthorized disclosure of information referred to in
sections 13 to 20 to within six months after the offence is committed.

Amendmentsto the Societies Ordinance

M echanism for proscription of local organizations endangering national security

Proposalsin the Bill

106. The proposed new section 8A(1) of the Societies Ordinance
empowers S for S to proscribe any local organization if he reasonably believes
that the proscription is necessary in the interests of national security and is
proportionate for such purpose. As provided under the proposed new section
8A(2), the power to proscribe will apply to any local organization -

(a) theobjective, or one of the objectives, of whichisto engagein treason,
subversion, secession or sedition or commit an offence of spying;

(b) which has committed or is attempting to commit treason, subversion,
secession or sedition or an offence of spying; or
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(c) which is subordinate to a Mainland organization the operation of
which has been prohibited on the ground of protecting the security of
the PRC, as officially proclaimed by means of an open decree, by the
Central Authorities under the law of the PRC.

Under new section 8A(3), a certificate given by or on behalf of the CPG stating
that the operation of the Mainland organization referred to in new section
8A(2)(c) has been prohibited in the Mainland by the Central Authoritieswill be
conclusive evidence of such a prohibition in the Mainland.

Basis for proscription of local organization

107. Some members have expressed strong objection to the proposed
proscription mechanism.  These members consider that the proposed
proscription of local organization subordinate to Mainland organizations is
beyond the requirement of BL23, which requires laws to be enacted, among
other things, to prohibit foreign political organization from conducting activities
in Hong Kong or local organizations from establishing ties with foreign political
bodies. There is no mention of proscription of local organizations. Under
section 8 of the Societies Ordinance, S for S can prohibit the operation of a
society for reason of national security. These members have queried why Sfor S
should be given an additional proscription power and the choice of using
different provisions to proscribe local organizations. These members are also
concerned about the scope of application, as proscription will apply to any
organization in Hong Kong, even statutory bodies such asthe Hospital Authority
and the Airport Authority.

108. These members are gravely concerned that the provisions in new
section 8A(2)(c), if enacted, would introduce Mainland laws or concept of
national security into Hong Kong. In addition, since Hong Kong courts are
required to accept certificates issued by or on behalf of the CPG as conclusive
evidence of the prohibition of Mainland organizations it would undermine the
principle of "one country, two systems'. These members have also pointed out
that the conditions for defining the relationship of alocal organization between
its parent organization on the Mainland are vague and unreasonable because,
according to the new section 8A(5)(h), whether a local organization is
subordinate to a Mainland organization depends on whether the local
organization solicits or accepts substantial funding from the Mainland
organization, or whether the local organization is directly or indirectly under the
direction or control of the Mainland organization, or whether the local
organization has its policies determined directly or indirectly by the Mainland
organization. Intheir view, the meaning of "substantial" isunclear, anditisalso
difficult to ascertain what degree of indirect influence will amount to control.
These members have also queried the basis for empowering Sfor Sto proscribe
any local organization without a requirement for the organization to have
committed an offence, and the need for new section 8A(2)(c) in addition to new
section 8A(2)(a) and (b).
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109. Some other members have however asked the Administration to
consider the need to also cover the proscription of alocal organization whereits
subordinate organization in the Mainland is prohibited in the Mainland.

110. The Administration takes the view that due to the highly serious and
reprehensible nature of organized crimes that endangers national security,
specific and focused measures are necessary to deal such activities. Itispossible
for there to be activities that threaten national security but not necessarily
amounting to criminal offences. Itis, therefore, necessary for Sfor Sto be given
the power to proscribe alocal organization if he reasonably believes that thisis
necessary in theinterests of national security, in accordance with the standards of
international human rights conventions.

111. Concerning the need for the new section 8A(2)(c) as an addition to the
new section 8A(2)(@) and (b), the Administration has explained that an
organization which poses threats to national security may not be attempting or
aiming to commit the narrowly defined offences specified in the proposed new
section 8A(2)(a) or (b). For example, alocal organization whichiscontrolled by
a prohibited organization in the Mainland may be involved in activities in
preparation for terrorist attacks, or may aimat purchasing chemical weaponsfor
its parent organization. The undertaking of such activities may not constitute the
specified offences referred to in section 8A(2)(a) and (b). Nevertheless, itisin
the public interest to prohibit the continued operation of such organizations
where such prohibition is anecessary and proportionate measure.

112. The Administration has further advised that the proposed section
8A(2)(b) requires an attempt to commit the specified offences. At common law
and also under section 159 of the Crimes Ordinance, this requires an act more
than merely preparatory to the commission of the offences. Organizations
involved in acts that fall short of such criteria, such as recruitment to form an
army for a prohibited organization in the Mainland to commit secession by
engaging in war, or raising funds for subverting the CPG by force, would not be
covered by the proposed section 8A(2)(b). Furthermore, the am of such an
organization, even if it can be proven, may not satisfy all the essential elements
of the criminal offences in the proposed section 8A(2)(a). For example, the
organization may not be aware of the entire plan of its parent organization. The
Administration considers that the prohibition of the continued operation of such
organizations would be in the public interest.

113. The Administration has stressed that the provisionsin section 8(2) are
the pre-conditions for proscription. There is no automatic proscription of an
organization subordinate to a prohibited Mainland organization. S for S is
required to consider whether the proscription is necessary in the interests of
national security and is proportionate for that purpose. The enactment of new
section 8(2)(c) will not lead to any introduction of Mainland law or concept of
national security into Hong Kong.
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114. Regarding the certificate referred to in new section 8A(3), the
Administration has pointed out that under the "one country, two systems"
principle, the procedures taken by the Mainland authorities in accordance with
Mainland lawswould be a matter entirely under the jurisdiction of the Mainland.
It is not appropriate for the HKSAR to review such procedures or decisions as
they are entirely matters for the Mainland authorities. The Administration
therefore proposes that a certificate from the CPG stating the fact that a
Mainland organization has been prohibited in the Mainland would be conclusive
evidence of thisfact.

115. Regarding the meaning of "substantial" used for defining the
relationship between a local organization and its parent organization on the
Mainland, the Administration has advised that judicial authorities indicate that
the term is arelative one. The dictionary meaning of "substantial” is "of real
importance, of value, of considerable amount”. Whether or not an amount of
contribution, sponsorship, etc. would be regarded as substantial would depend
on the circumstances of each case.

116. Having regard to the concern of the overlap of existing section 8 and
new section 8A in terms of proscription of local organizations on national
security grounds, the Administration will introduce an amendment to repeal the
reference to "national security” in section 8. The effect of the amendment isthat
proscription of local organizations on national security grounds will only be
dealt with under new section 8A.

Prohibition of Mainland organizations

117. The Administration has proposed an amendment to the English text of
new 8A(2)(c). The purpose of the proposed amendment is to make it clear that
although the prohibition of operation of Mainland organizations by the Central
Authorities on the ground of protecting the security of the PRC has to be made
under the law of the PRC, the fact of that prohibition need only be officialy
announced by means of an open proclamation by the Central Authoritiesin order
to satisfy the pre-condition for S for S to exercise her power to order a
proscription under new section 8A(1). The Administration has explained that
the reference to "an open decree” in the English text of the Bill may suggest a
requirement for legal formality which is not intended, and that there is no such
implications in the Chinese text.

118. Some members have asked for details of the law of the PRC under
which the Central Authorities can prohibit the operation of a Mainland
organization on the ground of protecting the security of the PRC and make an
official announcement, and how such an announcement would be made. These
members consider that the Bill should clearly spell out those laws of the PRC.
These members have also expressed concern about the interpretation of the term
"Central Authorities', and asked which Mainland authorities will be covered by
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the term. These members consider that a definition for the term should be
provided in the Bill.

119. The Administration has advised that under Article 4 of the National
Security Regulation of the People's Republic of China, any organization or
person doing any act that endangers national security shall have lega
consequence. Article 34 of the Regulations on Registration Administration of
Associations and Article 26 of the Interim Regulations on Registration
Administration of Private Non-enterprise Units provide that where the activities
of an association violate other laws and regulations, they should be dealt with by
the relevant State organs according to law. In addition, under Article 9 of the
Interim Measures on Banning lllegal Private Organizations, the registration
administration organ should make an announcement in accordance with the law
after declaring an organization illegal. The announcement would be make
publicly in a manner the Mainland authorities see fit. The Administration does
not consider there is a need to specify in the Bill the relevant laws under which
the operation of a Mainland organization is prohibited.

120. As regards the term "Central Authorities®, the Administration has
advised that the term is intended to bear the same meaning as in the Basic Law.
The Administration has pointed out that the term appearsin the title of Chapter 11
of the Basic Law. There are also references to the term "Central Authorities' in
the existing legislation of Hong Kong, for instance, in section 3 of Cap. 1 and
Paragraph 1 of Schedule 8 to Cap. 1. It is clear from these provisions that the
term "Central Authorities" includes, but isnot limited to the CPG. Thereference
to "Central Authorities® would exclude other Mainland institutions at or below
the provincial level. Inthe context of prohibition of Mainland organizations, the
term would refer to the Central Authorities in Beljing. The Administration
considers that it is not appropriate nor is there a need to define the term in the
Bill.

Prohibition of participating in the activities of proscribed organization

121. Under the proposed new section 8C(1) of the Societies Ordinance,
any person who, among others things, acts as an office-bearer or a member of a
proscribed organization, or pays money to or gives any other form of aid to a
proscribed organization is guilty of an offence. The offenceissubjectto afineat
level 6 (currently $100,000) and to imprisonment for three years.

122. To reflect its policy intent that participating in legal proceedings and
seeking, providing or receiving any legal services would not be an offence, and
to address members concern that a proscribed organization could not make
payment to dischargeits legal liability after a proscription order takes effect, the
Administration will introduce amendments to provide that the following acts
shall not constitute an offence under new section 8C(1) -



- 29 -

(@) participating in any legal proceedings (whether in one's own right or
as the representative of an organization which is a party to such
proceedings);

(b) seeking, providing or receiving any legal services or making or
receiving any payment in respect of such services;

(c) with the prior written approval of S for S, making payment to
discharge any legal liability; or

(d) doing any act whichisincidental to an act referred to in paragraph (a),
(b) or (c) above.

123. The Administration will also introduce an amendment to clearly
reflect its policy intent that the activities referred to in new section 8C(1) would
be prohibited after an organization has been proscribed. The Administration also
proposes to amend new section 8C(1)(e) to provide that paying money or giving
aid to a proscribed local organization without the prior written approval of Sfor
Swill be an offence.

Appeal against proscription and rules for appeals

Appeal mechanism

124. The proposed new section 8D provides a right of appeal for an
office-bearer or member of an organization proscribed by Sfor Sto appeal to the
Court of First Instance against the proscription within 30 days after the
proscription takes effect. Under the proposed new section 8E, the Chief Justice
(CJ) may make rules for the appeals against proscription to enable proceedings
to take place without the appellant being given full particulars of the reasons for
proscription, to enable the Court of First Instance to hold proceedings in the
absence of the appellant and his legal representative appointed by him, and to
enable the Court to give the appellant a summary of any evidence taken in his
absence. Where rules made to exclude the appellant and his legal representative
in the proceedings, CJ shall make rules to provide for a power to appoint alegal
practitioner (special advocate) to act in the interests of the appellant.

Concerns and views of members

125. Some members have expressed grave concern about the proposed
provisions. These members have pointed out that athough the nature of a
proscription order made under proposed new section 8A(1) is regarded as an
administrative decision by the Administration, a proscription order will bring
about direct criminal consequences. If a person is not alowed to know in full
the evidence against him, he cannot conduct the appeal properly. This runs
contrary to the principles of natural justice. These members have also pointed
out that, Hong Kong residents rights to confidential legal advice, access to the
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courts, choice of lawyersfor timely protection of their lawful rights and interests
or for representation in the courts, and to judicial remedies that are protected
under Article 35 of the Basic Law (BL35) will be undermined by such
procedural rules which may provide for the exclusion of the appellant and his
legal representative from attending the hearing of the appeal. Moreover, the
provisions, if enacted, would deprive appellants of the right to afair hearing as
guaranteed by Article 14 of the ICCPR and protected by BL 39.

126. Concerning the appointment of a specia advocate, these members
have queried what such a special advocate could and could not do, how such a
specia advocate would be selected, and whether an appellant could appoint a
specia advocate of his choice. These members have aso expressed doubt as to
whether the provision would violate BL35, which provides for, among other
things, the right to choose lawyers.

Administration's response

127. The Administration takes the view that the decision of S for S to
proscribe a local organization under the proposed new section 8A is an
administrative decision. Under the common law, a proscribed organization
would have no right to appeal to the court, and could only seek to challenge a
proscription by way of judicial review. The proposed right of appeal under the
Bill will improve the position of proscribed organizations. It will require the
court to conduct an overall review of the decision reached by the executive, in a
manner which would not be available in the judicial review process. The court
will test the sufficiency of evidence in away that would not be available by way
of judicial review. Both the appellant and S for S would be entitled to adduce
evidence. The court is unlikely to be satisfied by evidence merely that national
security had been considered and accepted asthe basisby Sfor Sfor hisdecision.
Itislikely that the court would demand the sight of sensitive security documents
to assess the sufficiency of the evidence. If such evidence is disclosed to the
appellant and his legal representatives, national security might be endangered.
In the view of the Administration, the purpose of safeguarding national security
might not be achieved without the special procedures proposed in the Bill. The
Administration has also pointed out the rule-making power similar to that in the
proposed section 8E isfound in legislation of Canada and the UK.

128. Regarding the appointment of a special advocate, the Administration
has explained that the functions of such a special advocate would be modelled on
the Special Immigration Appeals Commission (Procedure) Rules 1998 of the
UK. It is proposed that a specia advocate could represent the interests of the
appellant by -

(8 making submissions to the court in any proceedings from which the
appellant and his legal representative were excluded,

(b) cross-examining witnesses at any such proceedings; and
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(c) making written submissions to the court.

A special advocate is under a statutory duty to represent the interests of an
appellant. However, the special advocate will not be responsible to the person
whose interests he is appointed to represent, i.e. there is not the usual client-
lawyer relationship between the appellant and the special advocate. It is
intended that an appellant will select a special advocate from a panel of
experienced and independent lawyers that have been approved by the Secretary
for Justice.

129. The Administration considers that the restrictions imposed by the
specia procedures are minimum and necessary for the purpose of protecting
national security, and would not deprive the appellant of a fair hearing. As
regards the choice of lawyers, the Administration has advised that the appellant
would continue to be entitled to choose his own legal representative. It is not
considered that BL 35 confers aright of such an absolute nature that no material
information could be withheld from alegal representative. Such aright would be
inconsistent with public interest immunity. In addition, if the appellant and his
legal representative were excluded from the hearing, his interests would be
adequately protected by the appointment of a special advocate. In the view of
the Administration, the special procedures to exclude an appellant and its legal
representative, and the appointment of a special advocate would comply with
ICCPR and BL35.

Amendments proposed by the Administration

130. In order to address the concerns of some members and some
deputations that CJ should be empowered to make such rules, especially when
the rules might be subject to legal challenge in proceedings on appeal against
proscription, the Administration has proposed to amend the mechanism for
making rules of court as follows. First, S for S will be empowered to make
regulations providing for the specia appeal arrangements including the
appointment of the special advocates. Such regulations will be subject to the
approval of LegCo, i.e. under the positive vetting procedure Secondly, the Rules
Committee constituted under section 55 of the High Court Ordinance, instead of
CJ, may, subject to the regulations, make rules of the court in respect of
procedural matters.

131. The Administration has also proposed amendments to the proposed
new section 8D in order to add to the Bill procedura matters of a more
significant nature for endorsement by LegCo. These matters are -

(@) to alow the Court of First Instance to admit any evidence that would
not otherwise be admissible in a court of law;

(b) to provide for further appeals to the Court of Appea on grounds
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involving a question of law; and

(c) anappeal tothe Court of Appeal may belodged with leave granted by
the Court of Fist Instance or the Court of Appeal, if the Court of First
Instance refuses to grant leave.

132. The Administration has confirmed that before the regulations and
rules are in place, an appea against proscription would be handled in
accordance with the Rules of the High Court (Cap. 4, subsidiary legislation A).
The Administration has assured members that consultation on the draft
regulations will be carried out.

133. Some members have raised the following issues and concerns on the
Administration's proposed amendments -

(@) the regulation-making power of S for S governing the conduct of
specia procedures might involve a conflict of interest, as Sfor S has
the power to proscribe local organizations;

(b) the idea of a panel of special advocates might have far-reaching
implications on the legal sector;

(c) the principles and criteriafor the selection of special advocate are not
set out in the Bill and Sfor S has wide power to make regulations;

(d) the court may be accepting evidence which would normally not be
admissible, such as hearsay evidence, and information or intelligence
provided by Mainland public security authorities, thus making
unnecessary inroads into the well established rules of evidence which
apply in Hong Kong courts; and

(e) since an appellant may only appeal against a Court of First Instance's
decision to the Court of Appeal on points of law, the appellant will be
deprived of hisright to appeal on points of fact.

Matters following proscription of organizations

Winding up of proscribed organizations

134. After an organization has been proscribed under new section 8A, the
operation of the organization will cease. Members have queried how the assets
of a proscribed organization will be dealt with. In response, the Administration
has proposed amendments to provide for the dissolution and winding up of
proscribed organizations under three categories, i.e. for companies registered
under the Companies Ordinance, unregistered companies under the Companies
Ordinance and other types of organization.
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135. Some members consider that there are serious problems with the
amendments proposed by the Administration. These members have pointed out
that under the amendments, for instance, if a company registered under the
Companies Ordinanceis proscribed under section 8A of the Societies Ordinance,
the Registrar shall strike the name of such company off the register of companies,
publish a notice of the striking off in the Gazette, and upon publication of the
notice, such company shall be dissolved. On an application of the Registrar to
the Court of First Instance, acompany struck off the register shall be wound up.
Although the Registrar has the discretion to defer taking action to strike off such
a company if he is satisfied that the right to take legal action against the
proscription has not been exhausted, the Registrar is not obliged to do so. If the
dissolution of a registered company takes place immediately after its
proscription by S for S, but not after the appeal is determined, these members
have queried whether there is any useful purpose for the provision of appeal
avenues. These members have also raised the following issues and concerns -

(@ why and how unregistered companies are treated differently;

(b) how the proposed amendments would impact on the statutory regimes
for registration of organizations concerning cancellation of
registration and appeals,

(c) theimplications of the proposed amendments on innocent third parties
who have had dealings with the proscribed organization and whose
rights may be affected;

(d) whether the employees of a proscribed organization could receive
wages before the organization is wound up;

(e) how assets of an proscribed organization would be dealt with pending
appeal;

(f) why provisionisnot madeto set aside certain fundsfor legitimate uses,
such as paying staff wages and legal expenses, similar to that provided
in the United Nations (Anti-Terrorism Measures) Ordinance;

(g) why dissolution should precede winding up, contrary to the usual
dissolution procedures.

136. Some members have suggested imposing an obligation to defer action
on the part of the Registrar in section 1(2) and 3(3) of Schedule 2 proposed to be
added to the Societies Ordinance before an appeal against proscription has been
concluded; and if not, to devise a mechanism whereby operation of the
proscribed organization would be prohibited, but dissolution of the organization
and winding up procedure would not take place before the appeal has been
concluded or before the 30-day period referred to in new section 8D(1) expires.
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137. The Administration considers that the discretion given to the Registrar
IS appropriate because proscription is made on national security grounds. The
Administration has explained that the Registrar has the discretion to defer taking
action to strike off a registered company if he is satisfied that the right to take
legal action against the proscription has not been exhausted. The Registrar
would have regard to whether an appeal is pending. The existing sections 360D
to 360M of the Companies Ordinance relating to winding up of registered
companies shall apply to such a proscribed company. Disposal of assets and
payment of debts owed would be dealt with in accordance with the provisions
under existing legislation.

138. Regarding the winding up of a partnership or an association being
proscribed, the Administration has explained that as they fall within the meaning
of unregistered company under section 326 of the Companies Ordinance, the
winding up provisionsin Part X of the Companies Ordinance will apply.

139. As regards a proscribed organization which is registered under an
ordinance other than the Companies Ordinance, the Administration has
explained that the relevant authority will cancel the registration of the
organization and publish a notice of cancellation in the Gazette. Upon the
publication of such notice, that organization will be dissolved and the winding up
of the organization concerned will follow that provided in the relevant ordinance
or, if that ordinance does not contain winding up provisions, Part X of the
Companies Ordinance will apply.

140. The Administration has stressed that an organization will have to
cease operation when the order of proscription takes effect. The effect of the
proposed amendments is to apply existing rules of winding up to proscribed
organizations. Nevertheless, inview of members' concern about the discharge of
legal liability of a proscribed organization, the Administration will introduce
amendments to the effect that if an organization is dissolved pursuant to
proposed section 1(1) or 3(1) in new Schedule 2 of the Societies Ordinance, or is
regarded as having been dissolved pursuant to proposed section 2(1) in the same
new Schedule, the liability, if any, of every director, officer and member of the
organization shall continue and may be enforced as if the organization had not
been dissolved.

141. On the use of funds of the proscribed organization, the Administration
has explained that under new section 8B(4)(b), a proscription order may take
effect on alater date as may be specified init. Sfor S could defer the effective
date of the order if there is no absolute necessity in terms of national security for
immediate cessation of operation of the organization. With the amendments to
new section 8C referred to in paragraph 122 above, a proscribed organization
could make payment to discharge its legal liability with the prior written
approval of Sfor S. The Administration does not consider the suggestion of
imposing an obligation on the Registrar to defer action necessary.
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Compensation for wrongly proscribed organizations

142. Some members have expressed concern that there is no provision for
appellants who succeeded in their appeals against proscription to claim damages
from the Government. The Administration has responded that the common law
already provides clear principles on the issue of compensation in respect of
administrative decisions. As proscription is an administrative decision, the
Administration does not consider thereis aneed to deviate from the common law
in this area, nor the need to re-state the common law position in the Bill.

Amendments proposed by Members

143. Some members remain opposed to providing a mechanism for the
proscription of local organizations, which, they consider, is beyond the
requirement of BL23. They are of the view that the provisions, if enacted, would
have adverse impact on the right to association and human rights protection.
Hon Margaret NG, Hon Audrey EU and Hon Martin LEE have proposed
amendmentsto del ete the proposed new sections 8A to 8E and related provisions
in the Bill.

144, Hon Miriam LAU has proposed amendments to new Schedule 2 of the
Societies Ordinance to the effect that the Registrar or the appropriate authority
shall defer taking action under new section 1(2) and 3(3) asthe case may beif he
is satisfied that the right to take legal action against the proscription has not been
exhausted. As for unregistered companies under the Companies Ordinance, no
application shall be made under new section 2(2) if the right to take legal action
against proscription has not been exhausted.

Commencement date of the Bill

145. Clause 2 of the Bill providesthat the Bill shall come into operation on
aday to be appointed by Sfor S by notice published in the Gazette. Hon Emily
LAU has proposed an amendment to the effect that such notice should only be
published when the ultimate aim for the election of the Chief Executive and the
election of al the members of LegCo by universal suffragereferredtoin Articles
45 and 68 of the Basic Law has been achieved.

Need for the Bill to be enacted within the current legislative session

146. Some members are strongly opposed to the enactment of the Bill
within the current legislative session. These members consider that the Bill
should not be enacted in haste, given its complexity, controversy, and serious
implications on human rights, freedom of expression, freedom of the press, free
flow of information and freedom of association. These members have also
expressed dissatisfaction that not enough time is given for their study of the
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papers provided by the Administration nor detailed scrutiny of the Bill.

147. Some other members hold different views. These members consider
that as the Bill Committee has thoroughly deliberated the principles and policy
aspects of the Bill and has examined the Bill clause by clause as well as the
amendments proposed by the Administration, there is no reason why the Bill
could not be enacted within the current session.

148. As the Administration has informed the Bills Committee of its
intention to resume the Second Reading debate on the Bill at the Council
meeting on 9 July 2003, a vote was taken at the meeting on 17 June 2003 on
whether the Bills Committee should support the resumption date. The Bills
Committee decided by a vote of 21 to 10 that the date of resumption be
supported.

COMMITTEE STAGE AMENDMENTS

149. The major Committee Stage amendments (CSASs) to be moved by the
Administration are mentioned in paragraphs 13, 64, 65, 70, 79, 82, 88, 116, 117,
122,123, 130, 131, 134 and 140 above. A full set of the draft CSAsto be moved
by the Administration isin Appendix | 11.

150. A copy of the draft amendments proposed by Hon Margaret NG and
Hon Audrey EU (as at 24 June 2003) isin Appendix I V.

151. A copy of the draft amendments proposed by Hon Cyd HO, Hon
Albert HO, Hon Martin LEE, Hon James TO, Hon SIN Chung-kai, Hon Emily
LAU and Hon FUNG Kin-kee respectively (as at 24 June 2003) isin Appendix
V.

152. A copy of the draft amendments proposed by Hon Miriam LAU (as at
26 June 2003) isin Appendix VI.

153. A copy of the draft amendments proposed by Hon LAU Kong-wah (as
at 26 June 2003) isin Appendix VII.

FOLLOW-UP ACTION BY THE ADMINISTRATION

154. The Administration has undertaken to consult the Panel on Security
on guidelines for the police in relation to the exercise of authority under new
section 18B of the Crimes Ordinance before they are promulgated (paragraph 82
aboverefers).
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RECOMMENDATION

155. The Bills Committee made averbal report to the House Committee on
20 June 2003, recommending that the Administration's proposal to resume the
Second Reading debate on the Bill on 9 July 2003 be supported. The House
Committee decided that the Bills Committee's recommendation be supported.

156. The Bills Committee supports the resumption of the Second Reading
debate on the Bill at the Council meeting on 9 July 2003, subject to the CSAsto
be moved by the Administration.

ADVICE SOUGHT

157. Members are invited to note the deliberations of the Bills Committee
and the recommendation of the Bills Committee in paragraphs 155 and 156
above.

Council Business Division 2

L egidlative Council Secretariat
27 June 2003
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Association Limited
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Law Association, Hong Kong University Student Union
Hong Kong Polytechnic University Student Union
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Association
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The Foochow Association Limited

The University of Hong Kong Students Union

The Joint Committee of Hong Kong Free Societies concerning the
Legidation of Article 23 of the Basic Law

Asian Human Rights Commission

Hong Kong Federation of Employeesin Public Utilities
Hong Kong Construction Industry Employees General Union
The Student Union of the Hong Kong Shue Yan College
Hong Kong Federation of Journalists

Neighbourhood and Worker's Service Centre

Hong Kong News Executives Association

Mr LO Wai-ming

The Society of Publishersin Asia

Mr Benjamin Tsz-ming L1U

Mr GU Minkang, School of Law, City University of Hong Kong



109. ChinaLabour Bulletin

110. Hong Kong Federation of Catholic Students

Organizations and individuals which/who have provided written
submissions only

1. MsAnne HAKOSALO

2.  MrTCBilly LEUNG

3.  MrBAHRUNANEE

4.  Committeeto Protect Journalists

5. International Publishers’ Association

6. C& JAssociatesLtd

7. EBUER A

8. Heung Yee Kuk New Territories

9.  ShaTin District Council

10. Mr FAN Kwok-wai, member of Sai Kung District Council
11. Mr WONG Hing-wah, member of Sai Kung District Council

12. Dr Clement K M LEUNG

13. MsH"¥Z=
14.  Mrifig b=

15. Mr YEUNG Wai-sing, member of Eastern District Council
16. Hong Kong Liner & Gillnetting Fisherman Association
17. Hong Kong & Kowloon Fishermen Association Limited
18. %\]ﬁ]ﬁqﬂé@?ﬁﬁ} ’F“J Mr Peter CHEUNG

19. New Territories Fishermen Fraternity Association



20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

Mr NGAI Shiu-kit

Hong Kong General Chamber of Commerce
Eating Establishment Employees General Union
Mr Gerard MCCOY, SC

Motor Transport Workers General Union

Mr Wilfred LEE

Mr Thomas CHOO

Mr 2 2L

Mr Mark COLQUHOUN

Mr David AKERS-JONES

Mr ﬁﬁ%ﬁ

Mr WONG Ying-ho, Kennedy

Hong Kong Baptist University Students Union
The Association of the Bar of the City of New York and Joseph R

Crowley Program in International Human Rights at Fordham School
of Law

PRI R o e R
MrPM TISMAN
Centre for Human Rights and Democratic Studies

Professor Johannes CHAN, Faculty of Law, University of Hong
Kong

Human Rights Watch
Mr Robert RUTKOWSKI

Mr FUNG Hong-tai



41.

42.

43.

45,

46.

47.

48.

49,

50.

51.

52.

53.
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The Hong Kong Institution of Engineers

Centre for Comparative and Public Law, Faculty of Law, The
University of Hong Kong

The Society for Truth and Light

Mr Simon YUNG

Lega Aid Services Council

Mr = ===

Mr Moses MOK Wai-hung, member of Shatin District Council
Mr CHOW Ka-kong, member of Shatin District Council

Mr CHENG Tsuk-man, member of Shatin District Council

Mr Winston POON, QC

International Chamber of Commerce - Hong Kong, China Business
Council

The Bar of England and Wales

Mr WU Ming-shi



NATIONAL SECURITY

(LEGISLATIVE PROVISIONS)

Appendix 111

BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Clause Amendment Proposed
4 In the proposed section 2(1) (c), by deleting
Vo FE (ENEF (SR and substituting “ijfEI{E (=
£ Fl=
5 By adding “[Y” after “d =,
6 (a) In the proposed section 9A(1l) (a), by adding
“intentionally” before “incites”.
(b) In the proposed section 9A(1) (b), by adding
“intentionally” before “incites”.
(c) In the proposed section 9A, by adding -
“(1A) An incitement shall not
constitute an offence under
subsection (1) unless the nature of

the incitement and the circumstances

in which the incitement is made are

such that
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(a) one or more persons
incited are likely to
be induced; or

(b) an ordinary person
would, i1f subjected to
the incitement, likely
be induced,

to (where subsection (1) (a) applies)
commit the offence or to (where
subsection (1) (b) applies) engage in
violent public disorder.”.

In the proposed section 9C(1l), by deleting

“cause the commission of” and substituting

“induce a person to commit”.

In the proposed section 9C, by adding -

“(3) ©No prosecution for an

offence under subsection (2) shall be
commenced after 3 years from the date
of commission of the offence.”.

In the proposed section 9D(3) (d), by

deleting “i'[]” and substituting “[ /g .

In the proposed section 18A, by deleting
“Article 39” and substituting “Chapter

ITI”.
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(b) In the proposed section 18B(1l), by deleting
“chief superintendent” and substituting

“assistant commissioner”.

New By adding immediately before clause 8 -
“7A. Section added
The Official Secrets Ordinance (Cap.
521) is amended by adding in Part I -

“1A. Enforcement, etc.
of this Ordinance
to be consistent
with Basic Law

The provisions of this Ordinance
are to be interpreted, applied and
enforced in a manner that is
consistent with Chapter III of the

Basic Law.”."”.

8(1) By deleting “of the Official Secrets Ordinance
(Cap. 521)".

9 By deleting the clause.

14 In the proposed section 2A, by deleting “Article

39”7 and substituting “Chapter III”.

New By adding -

“14A. Prohibition of
operation of
societies
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Page 4

Section 8(1) (a) is amended by

repealing “national security or”.”.

In the proposed section 8A(1l), by deleting
“BIF G 2 F 5" and substituting “aEERIFAD =
In the proposed section 8A(2) (c), by
deleting “, as officially proclaimed by
means of an open decree,” and substituting
“(as officially announced by means of an
open proclamation)”.

In the proposed section 8A(3) (b), by
deleting “, as officially proclaimed by
means of an open decree,” and substituting
“(as officially announced by means of an
open proclamation)”.

In the proposed section 8A(5) (f) (ii), by
deleting “the Schedule” and substituting
“Schedule 1”.

In the proposed section 8C(1l) (e), by adding
“without the prior written approval of the
Secretary for Security,” before “pays”.

In the proposed section 8C(1l), by deleting
“a proscribed organization” and
substituting “a local organization after it
has been proscribed under section 8A”".

In the proposed section 8C, by adding -
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The following acts shall

not constitute an offence under

subsection

(1)
(a)

participating in any
legal proceedings
(whether in one’s own
right or as the
representative of an
organization which is
a party to such
proceedings) ;
seeking, providing or
receiving any legal
services or making or
receiving any payment
in respect of such
services;

with the prior written
approval of the
Secretary for
Security, making
payment to discharge
any liability; or
doing any act which is
incidental to an act

referred to in
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paragraph (a), (b) or
(c).”.
By deleting the proposed section 8D(2).
In the proposed section 8D(3) (a), by adding
“not” before “satisfied”.
In the proposed section 8D(3) (a) (1), by
deleting “not”.
In the proposed section 8D(3) (a) (ii) -
(i) by deleting “insufficient” and
substituting “sufficient”;
(ii) by deleting “; or” and
substituting “; and”.
In the proposed section 8D(3) (a) (iii), by
deleting “insufficient” and substituting
“sufficient”.

In the proposed section 8D(3) (a) (iii) (A),
by deleting “BFd = F|i&” and substituting
BRI S

In the proposed section 8D(3) (b), by
deleting “not”.

In the proposed section 8D(4), by deleting
“under subsection (3)” and substituting “on
an appeal under this section”.

In the proposed section 8D(6), by deleting
everything after “admit” and substituting

“any evidence that would, but for this
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subsection, not be admissible in a court of
law.”.
In the proposed section 8D, by adding -

“(7) A party to an appeal lodged
under subsection (1) may appeal to
the Court of Appeal against the
decision of the Court of First
Instance on any ground involving a
question of law.

(8) An appeal may only be
lodged under subsection (7) with
leave to appeal granted by the Court
of First Instance or, where the Court
of First Instance refuses to grant
such leave, by the Court of Appeal.”.

In the proposed section 8E, in the heading,
by deleting “Chief Justice may make rules”
and substituting “Secretary for Security
may make regulations”.

By deleting the proposed section 8E(1l) and
substituting -

“ (1) The Secretary for Security
may, subject to the approval of the
Legislative Council, make regulations
to provide for the handling of
appeals under section 8D including

matters which are incidental to or
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arise out of the hearing of such
appeals.”.
In the proposed section 8E(2), by deleting
“rules under this section, the Chief
Justice” and substituting “regulations
under this section, the Secretary for
Security”.
In the proposed section 8E(3), by deleting
“Rules” and substituting “Regulations”.
In the proposed section 8E(4), by deleting
“rules” where it twice appears and
substituting “regulations”.
By adding -

“8F. Rules Committee
may make rules
for appeals

The Rules Committee constituted
under section 55 of the High Court
Ordinance (Cap. 4) may, subject to
the regulations made under section
8E, make rules of court to provide
for -

(a) the lodgement, hearing
and withdrawal of
appeals under section
8D;

(b) costs in respect of

such appeals;
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(c) the practice and
procedure concerning
the hearing of such
appeals; and

(d) such other procedural
matters which are
incidental to or arise
out of the hearing of

such appeals.

8G. Matters following
proscription

Schedule 2 has effect in
relation to the proscription of an

organization under section 8A.”".

Schedule By deleting the subheading immediately before

section 2.

Schedule By deleting section 2.

Schedule, In the proposed section 14A(4), by deleting
section 8
“under section 8D(3)” and substituting “on an

appeal under section 8D”.

Schedule By adding -

“11A. “Schedule 1” substituted for
“the Schedule”



Sections 2(2), (2B) and (3), 9(1) (c)
and 14A(2) are amended by repealing “the

Schedule” and substituting “Schedule 17.".

Schedule, By deleting paragraph (a) and substituting -
section 12
“(a) Dby repealing -
“SCHEDULE [s. 2]"

and substituting -

“SCHEDULE 1 [ss. 2, 8A,
9 & 14A]1";".
Schedule By adding immediately after section 12 -

“12A. Schedule 2 added
The following is added -
“SCHEDULE 2 [s. 8G]
MATTERS FOLLOWING PROSCRIPTION
OF AN ORGANIZATION UNDER

SECTION 8A OF THIS
ORDINANCE

1. Companies registered
under Companies
Ordinance

(1) If a company registered
under the Companies Ordinance (Cap.
32) is proscribed under section 8A of
this Ordinance, the Registrar of
Companies shall -

(a) strike the name of
such company off the

register of companies
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kept by the Registrar;
and
(b) publish a notice of
the striking off in
the Gazette,
and upon the publication of the
notice such company shall be
dissolved.

(2) The Registrar of Companies
may defer taking action under
subsection (1) if he is satisfied
that the right to take legal action
against the proscription has not been
exhausted.

(3) On an application of the
Registrar of Companies to the Court
of First Instance, a company struck
off the register under subsection (1)
shall be wound up and sections 360D,
360E, 360F, 360G, 360H, 360I, 360J,
360K, 360L and 360M of the Companies
Ordinance (Cap. 32) shall apply to
such company as if such company were
a company struck off the register and
dissolved under section 360C of that

Ordinance.
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2. Unregistered companies

under Companies

Ordinance

(1) An unregistered company
within the meaning of section 326 of
the Companies Ordinance (Cap. 32)
which is proscribed under section 8A
of this Ordinance shall for the
purpose of section 327 (3) of the
Companies Ordinance (Cap. 32) be
regarded as having been dissolved.

(2) On an application of the
Registrar of Companies to the Court
of First Instance, the company
referred to in subsection (1) shall
be wound up and Part X of the
Companies Ordinance (Cap. 32) shall

apply to such company.

3. Other types of
organizations

(1) If an organization that is
proscribed under section 8A of this
Ordinance is not registered under the
Companies Ordinance (Cap. 32) but is
registered under any other Ordinance,
the appropriate authority shall -

(a) cancel the

registration of that
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organization and (if
applicable under that
other Ordinance)
remove or strike its
name off the relevant
register or any other
similar record; and
publish a notice of
the cancellation in

the Gazette,

and upon the publication of the

notice -

that organization
shall be dissolved for
the purposes of that
other Ordinance and
all other purposes;
and

the provisions (if
any) of that other

Ordinance applicable

(1) the
dissolution
of that
organization

shall apply
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as 1if it
were
dissolved
under that
other
Ordinance;
(ii) the winding
up of
organizations
shall apply
to that
organization.
(2) Subject to subsection
(1) (d), an organization referred to
in subsection (1) shall, on an
application of the appropriate
authority to the Court of First
Instance, be wound up and Part X of
the Companies Ordinance (Cap. 32)
shall apply as if such organization
were an unregistered company within
the meaning of section 326 of that
Ordinance.
(3) The appropriate authority
may defer taking action under
subsection (1) if he is satisfied

that the right to take legal action
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against the proscription has not been

exhausted.

(4) In this section,

“appropriate authority” means -

(a)

where a person has
authority under the
relevant Ordinance to
cancel the
registration of the
relevant organization
under that Ordinance,
that person; or

in any other case, the
Registrar of

Companies.

4. Liabilities of members,
etc. shall continue
notwithstanding
dissolution

If an organization -

(a)

is dissolved pursuant
to section 1(1) or
3(1); or

is regarded as having
been dissolved
pursuant to section

2(1),
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the liability, if any, of every
director, officer and member of the
organization shall continue and may
be enforced as if the organization

had not been dissolved.”.

Schedule, By adding “7(6),” after “5,”.
section 13

Schedule By adding immediately before section 29 -
“28A. Interpretation
Section 2 (1) of the Organized and
Serious Crimes Ordinance (Cap. 455) is
amended -
(a) 1in the definition of

“Schedule 1 offence”, by
repealing “of any of those
offences;” and
substituting -

“of any of
those
offences,

but an act that is not
itself an offence
shall not be a
Schedule 1 offence by

virtue of paragraph



Schedule,
section 29

Page 17

(b) in the definition of
“specified offence”, by
repealing “of any of those
offences;” and
substituting -

“of any of
those
offences,

but an act that is not
itself an offence
shall not be a
specified offence by

virtue of paragraph

By deleting “of the Organized and Serious
Crimes Ordinance (Cap. 455)”".

In the proposed section 5(9) (a), by adding
“or” at the end.

In the proposed section 5(9) (b), by
deleting “; or” at the end and
substituting a comma.

By deleting the proposed section 5(9) (c).



Schedule

By adding immediately after section

“Crimes (Amendment) (No.

Ordinance 1997

34A. Repeal

The Crimes (Amendment) (No.

Ordinance 1997 (89 of 1997) is

Page 18

34 -

2)

2)

repealed.”.



