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Payment of compensation to persons wrongfully imprisoned

Background

On 20 December 2001, the Panel agreed to examine the question

whether persons who have served terms of imprisonment as a result of a criminal

conviction which is quashed on appeal or found to have been secured wrongfully

should be paid compensation from public funds.  In a letter dated 27 December 2001,

the Clerk to the Panel set out questions requesting information from the

Administration by 25 January 2002 in order to facilitate the Panel’s consideration.

2. It appears from the files of the Department of Justice that the

Administration’s policy on this matter has been stable since 1988 in respect of

administrative compensation, and since 1991 (when the Hong Kong Bill of Rights

Ordinance (Cap. 383) was enacted) in respect of statutory compensation.

3. The Department of Justice is currently liaising with other parts of the

SARG in order to consider fully the issues raised by the Panel.

4. This paper has been prepared for the assistance of the Panel based on the

information currently available to the Department of Justice.  The paper can be

supplemented as required depending on any further information obtained or additional

questions asked by the Panel.  In this context, the Panel’s questions with the

Administration’s responses are set out below.

Responses to the Panel’s questions

(a) What is the Administration’s policy on this question and the rationale for

having such a policy?

5. It is the Administration’s policy, within established guidelines, to

pay compensation to persons who have suffered miscarriages of justice, including
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persons who have been wrongfully imprisoned.  The rationale of the policy is that it

is just that such persons should be compensated for the resulting losses, such as loss of

liberty and loss of earnings.

6. There are two compensation schemes, one of which is administrative and

ex gratia and covers miscarriages of justice generally.  The other scheme is statutory

(under Article 11(5) of the Bill of Rights) and covers wrongful conviction and

punishment only.  The two schemes are described below.  The interaction of the two

schemes is the subject of an internal review by the Department of Justice.

(i) The administrative compensation scheme

7. An administrative ex gratia compensation scheme has operated for many

years under Public Expenditure Head 106 Miscellaneous Services, Subhead 122

Compensation (see Annex I).  Out of court settlements are among other items under

the subhead.  Applications for compensation may be made to the Solicitor General,

or the Director of Public Prosecutions or the Law Officer (Civil) may refer a case of

possible miscarriage of justice to the Solicitor General.  The Deputy Financial

Secretary was given the authority, delegated from the Finance Committee, to approve

the payment of compensation to those deserving an ex gratia payment for damage

done by the Government where it is not legally liable.  The Deputy Financial

Secretary determines the amount of payment after considering the circumstances of

individual cases and the views of the Secretary for Justice and any other department or

bureau concerned.

The statutory compensation scheme under Article 11(5) of the Bill of Rights

8. Article 11(5) of the Hong Kong Bill of Rights Ordinance (Cap. 383)

provides that when a person has by a final decision been convicted of a criminal

offence and when subsequently his conviction has been reversed or he has been

pardoned on the ground that a new or newly discovered fact shows conclusively that

there has been a miscarriage of justice, the person who has suffered punishment shall
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be compensated according to law, unless it is proved that the non-disclosure of the

unknown fact in time was wholly or partly attributable to him.

9. The Bill of Rights Ordinance provides for a claim for compensation

under Article 11(5) to be determined by the court (unlike the position in England

under section 133 of the Criminal Justice Act 1988 which provides for the Home

Secretary to determine a claim administratively).  Under section 6(1)(a) of the

Ordinance, the court is expressly empowered, in any proceedings within its

jurisdiction in an action for breach of the Bill of Rights, to grant such relief, or make

such order, in respect of such a breach as it has power to grant or make in those

proceedings and as it considers appropriate and just in the circumstances.  If a claim

under Article 11(5) could not be resolved with the Government amicably it would

have to be adjudicated by the court like any other civil claim.

(b) Whether the Administration has received any application for

compensation from persons described above.

10. According to our records, only one application for compensation from a

person wrongfully imprisoned has been received by the Administration.  This

application was made in 2001 and remains the subject of correspondence between the

Department of Justice and the applicant’s legal advisers.

(c) Whether the Administration has received any complaints about the lack of

compensation for persons described above; if yes, the number of such

complaints in the last 10 years.

11. The Department of Justice has no record of any such complaints.

(d) Whether the Administration has information on overseas practices on the

question described above.

12. In the United Kingdom, applications for compensation for wrongful

conviction or charge of a criminal offence are considered first, under section 133 of
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the Criminal Justice Act 1988 and then, if necessary, under the ex gratia arrangements

announced by the Home Secretary in a statement to the House of Commons on 29

November 1985.  A general guide to compensation, published by the Home Office,

which includes both the 1985 statement and section 133 of the 1988 Act is attached

(see Annex II).

13. Briefly, section 133 of the 1988 Act provides that compensation shall be

paid where a conviction has been reversed on the ground that a new or newly

discovered fact shows beyond reasonable doubt that there has been a miscarriage of

justice unless the non-disclosure of the unknown fact was wholly or partly attributable

to the person convicted.  Under section 133(5), “reversed” is defined as including a

conviction having been quashed following an out of time appeal.

14. In the event that the requirements under section 133 are not met, the

Home Secretary is prepared, in exceptional circumstances, to pay ex gratia

compensation to persons who have spent a period in custody following a wrongful

conviction or charge.  Examples of such exceptional circumstances are where the

Home Secretary is satisfied that the wrongful conviction or charge has resulted from

serious default on the part of a member of a police force or of some other public

authority; or where facts emerge at a trial or on appeal within time which completely

exonerate the accused person.

(e) Whether there has been any public discussion on the policy issues relating

to the question described above; and if yes, the details of such discussion.

15. The Department of Justice has no record of any such discussion.
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