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(a) Special procedures for appeal against proscription

(b) Arrangements for disposal of assets of a proscribed organisation

Purpose

1. This paper is prepared with a view to seeking views on the Administration's
proposals on -

(a) special procedures for appeal against proscription; and

(b) arrangements for disposal of assets of a proscribed organisation.

Special procedures for appeal against proscription

2. Part 4 of the National Security (Legislative Provisions) Bill (clauses 13 - 15)
contains amendments to the Societies Ordinance (Cap. 151) to confer a power on
the Secretary for Security (S for S) to proscribe a local organisation.  Under
clause 15 of the Bill, the new section 8D of Cap. 151 provides for a right to appeal
to the Court of First Instance (CFI) against proscription.  The new section 8E
provides that the Chief Justice may makes rules for appeals which enable the CFI
to hold proceedings in the absence of the appeallant and any legal representatives
appointed by him, and the rules shall also make provision for -

(a) a power to appoint a legal practitioner to act in the interest of the
appellant; and

(b) the function and responsibility of such legal practitioner.

Relevant extract from the Legislative Council Brief on clause 15 of the Bill is in
Appendix I.

3. The Administration has subsequently proposed draft Committee Stage
amendments (CSAs) to the Bill to introduce a new section 8E of Cap. 151 to
provide that the S for S may make regulations for appeals to enable the CFI to
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hold proceedings in the absence of the appellant and any legal representatives
appointed by him.  Where regulations made under section 8E enable the CFI to
hold proceedings in the absence of the appellant and any legal representative
appointed by him, the regulations shall make provision for matters in paragraph
2(a) and (b) above.  The CSAs also propose a new section 8F to provide that a
Rules Committee may make rules for appeal.  A marked-up copy of the Bill
incorporating the relevant CSAs is in Appendix II.

4. The Administration has provided a paper to explain the function of the
special advocate who represents the interests of an appellant and the selection of
the special advocate.  The Paper is in Appendix III.

Arrangements for disposal of assets of a proscribed organisation

5. The Bill does not contain any express provisions dealing with the assets of
a proscribed organisation.

6. The Administration has provided a paper on whether provisions should be
added to the Bill relating to assets of an organisation proscribed under the
proposed section 8A.  The paper is in Appendix IV.

7. The Administration has subsequently proposed draft CSAs to provide for a
new Schedule 2 to Cap. 151 on matters following proscription of an organisation
under proposed section 8A of the Ordinance.  The relevant draft CSAs are in
Appendix V.
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National Security (Legislative Provisions) Bill : 
Special Procedures for Appeals against Proscription 

 
  This paper explains the proposed functions of a special advocate 
and how it is proposed that a special advocate should be selected in any 
particular case. 

Background 

2.   Paragraph 45 of Paper No. 53 explains how it is envisaged that 
special procedures could be applied in respect of an appeal against a 
proscription.  That paragraph reads as follows. 

“45. In particular – 

(1) the Court would decide whether the Secretary for Security may 
refuse to disclose to the appellant or its legal representative any 
particular information, reasons or evidence and, before so 
deciding, a special advocate could make representations on behalf 
of the appellant; 

(2) if and to the extent that it would be possible to do so without 
disclosing information contrary to the interests of the security of 
the PRC, the Secretary for Security would be required to provide a 
statement of the undisclosed material in a form which could be 
shown to the appellant; 

(3) the Court could only hear the proceedings or any party of them in 
the absence of the appellant and his legal representative if that was 
necessary in order to ensure that information was not disclosed 
contrary to the interests of the security of the PRC; 

(4) a special advocate could represent the interests of the appellant 
by – 

(a) making submissions to the Court in any proceedings from 
which the appellant and his legal representative were 
excluded; 

(b) cross-examining witnesses at any such proceedings; and 

(c) making written submissions to the Court.” 

Functions of the special advocate 

3.   It is proposed that the functions of a special advocate would be 
modelled on English legislation on this subject.  This provides that a special 

Appendix  III



-   2   - 
 
 

advocate – 

(1) is to represent the interests of an appellant in any relevant 
proceedings from which the appellant and any legal representative 
of his are excluded; 

(2) shall not be responsible to the person whose interests he is 
appointed to represent. 

4.   The effect of these provisions is that a special advocate is under a 
statutory duty to represent the interests of an appellant, but there is not the usual 
client/lawyer relationship between the appellant and the special advocate. 

5.   Details of the functions of a special advocate are found in (for 
example) the Special Immigration Appeals Commission (Procedure) Rules 1998 
(annexed).  The following Rules are relevant : rules 7, 10(3), 11, 16, 22(2). 

Selection of the special advocate 

6.   In England, a special advocate is appointed by the Attorney 
General.  However, it is not proposed that a government official should 
appoint a special advocate under the proposed legislation. 

7.   The details of the selection process will be contained in subsidiary 
legislation that will be subject to vetting by the Legislative Council.  In 
preparing that subsidiary legislation, the following principles will need to be 
taken into account – 

(1) the need to comply with Articles 39 and 35 of the Basic Law; 

(2) the need to ensure that the appellant’s interests are represented by 
an experienced and independent lawyer from the private sector; 
and 

(3) the need to ensure that information is not disclosed contrary to the 
interests of national security. 

8.   The current thinking of the Administration is that these three 
principles could be satisfied by regulations that allowed the appellant to select a 
special advocate from a panel of experienced and independent lawyers that had 
been approved by the Secretary for Justice. 
 
 
Department of Justice 
June 2003 
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National Security (Legislative Provisions) Bill : 
Assets of a Proscribed Organization 

 

  This paper considers whether provisions should be added to the 
Bill relating to the assets of an organization proscribed under the proposed 
section 8A of the Societies Ordinance. 
 

Current position under the Bill 

2.   At present, the Bill does not contain any express provision dealing 
with the assets of a proscribed organization.  It follows that the distribution of 
those assets would be governed by any relevant legislation or common law 
principles relating to the type of organization involved.  For example, if the 
proscribed organization were a partnership, Part X of the Companies Ordinance 
(Cap 32) would apply.  Under Part X, an unregistered company may be wound 
up in specified circumstances and the assets distributed in accordance with the 
Ordinance.  Some organizations that are established under specific Ordinances 
(e.g. credit unions) are subject to winding up provisions under those Ordinances. 

3.   In general, the existing law is able to deal adequately with the 
winding up of a proscribed organization and the distribution of its assets.  
However, there are two areas in respect of which specific provisions may be 
desirable. 

Unregistered companies 

4.   The circumstances in which an unregistered company may be 
wound up under the Companies Ordinance are found in section 327(3) of Cap 
32 and are as follows – 

(a) if the company is dissolved, or has ceased to carry on business, or 
is carrying on business only for the purpose of winding up its 
affairs; 

(b) if the company is unable to pay its debts; 

(c) if the court is of opinion that it is just and equitable that the 
company should be wound up. 

5.   Since a proscription of an unregistered company would make it 
impossible for the organization to carry on its activities, it might be appropriate 
to add proscription under section 8A of the Societies Ordinance to the above 
grounds for winding up.  And, in order to facilitate a winding up where this is 
appropriate, the Registrar of Companies could be given the power to apply to 
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the Court for a winding up of a proscribed unregistered company.  Since a 
proscription would make further activities of the unregistered company 
unlawful, it is considered that the Court should be required to wind up a 
proscribed unregistered company where an application is made to it. 

Companies registered under Cap 32 

6.   The Schedule to the Bill includes an amendment to the Companies 
Ordinance (item 2), the effect of which is that a proscribed organization that is a 
company registered under the Companies Ordinance would be struck off the 
companies register and dissolved.  Under section 292 of Cap 32, the general 
rule is that all the property and rights vested in, or held in trust for, a dissolved 
company vest in the Government.  However, it may not be appropriate to apply 
that rule in the current context, since (e.g.) bona fide creditors of the company 
would be prejudiced. 

7.   A similar provision for striking-off and dissolving a company is 
found in section 360C of Cap 32.  That section empowers the CE in Council to 
order the striking-off of a company which would, if it were a society, be liable 
to be prohibited under section 8 of the Societies Ordinance.  However, a 
section 360C striking-off is governed by sections 360D to 360M which provide 
(amongst other things) for the distribution of the assets of the company to 
creditors etc by the Official Receiver (see annex). 

8.   On the face of it, those sections provide a much more elaborate, 
and a fairer, system for dealing with a company that is proscribed under section 
8A than the provisions dealing with the dissolution of defunct companies.  It 
may therefore be appropriate to apply them to a section 8A dissolution. 

Organizations registered under other Ordinances 

9.   An organization proscribed under section 8A might be registered 
under an Ordinance other than the Companies Ordinance.  In such a case, that 
registration ought to be cancelled.  In order to ensure that this is the case, it 
may be appropriate to provide that the person responsible for maintaining the 
relevant register shall cancel the registration of the proscribed organization. 

10.   After such cancellation, the winding up of the organization could 
be achieved either under the relevant Ordinance or, if that Ordinance does not 
contain winding up provisions, under the Companies Ordinance. 
 
Department of Justice 
June 2003 
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