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1. The Article 23 Concern Group (“the Group”) does not accept that the

proposed Special Procedures on Appeal Against Proscription (“the

Procedures”) and Arrangements of Disposal of Assets of proscribed

organizations (“the Arrangements”) are either necessary, required by Article

23 of the Basic Law or compatible with basic freedoms safeguarded by the

Basic Law.  The Group urges the Legislative Council (“LegCo”) not to

support the proposed Procedures or Arrangements.

2. The following views are therefore put forward subject to the Group’s view set

out in paragraph 1 above.

I. The Procedures

Section 8D

3. Subsection (3) deals with the burden of proof.  As the proceedings were

criminal or quasi-criminal in nature, it should be clearly stipulated that the

burden should be proportionate to the gravity of the allegation.  That means

that the Court needs to be satisfied by the Government either beyond

reasonable doubt or more than a mere balance of probability.



2

4. Subsection (6) deals with the admission of evidence not normally admissible

in a Court of Law.  To safeguard the admission of unreliable evidence, the

model used in the Evidence Ordinance, Cap. 8 (“the Ordinance”) should be

adopted.  Thus, a proviso in line with section 47(1)(a) and (b) of the

Ordinance should be introduced.

5. The Court should also be given the same discretion as to weight as in section

49 of the Ordinance to safeguard the interest of justice.  Both sections 47 and

49 are annexed hereto marked “A”.

6. Subsection (7)

The limit of the appeal mechanism to a question of law is unjustifiable and

should be removed.  No credible or justifiable explanation has been put

forward for such limitation.  The basic right of appeal to a person whose right

is likely to be severely curtailed should never be circumscribed.

Section 8E

7. The suggestion that the Secretary for Security (“SS”) who is in effect the

prosecutor should delineate the limits of any appeal mechanism offends the

basic notion of natural justice and the Rule of Law.
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8. The Government should establish an independent body comprised of lawyers

and academics to advise the Chief Executive in Council to make such

regulations.

9. Subsection (3)

The proposed procedure enabling hearings in the absence of the appellant or

his legal representative, the withholding of evidence from the appellant or his

legal representative is contrary to the Basic Law and the basic notion of

natural justice.

10. The reliance on English or Canadian Immigration or anti-terrorist regulations,

as has been repeatedly pointed out by eminent lawyers from England and

elsewhere, is totally misplaced.  In any event, there are sufficient existing

safeguards in our law to protect information in the interest of the public.

11. Insofar as the Government insists there should be a special advocate to

represent an appellant (which we strongly object as being contrary to Article

35 of the Basic Law) the special advocate should be a barrister to be

nominated by the Bar Association to ensure neutrality and competence of the

advocate is commensurate with the gravity of the allegation.
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II. The Arrangements

12. There is no justification for the seizure or disposal of assets of a proscribed

organization.  It is a basic principle of our law that assets are not seized and

disposed of unless they can be shown to be the proceeds of crime.

13. Furthermore, the employment of the procedure in Part XIIIA of the

Companies Ordinance, Cap. 32 (“the Ordinance”) is ill conceived.  This

procedure, to our knowledge, has never been invoked.  It makes no provision

for creditors who missed the short period within which a debt is to be proved.

Since section 290 of the Ordinance, which allows a creditor to apply for a

declaration that a company’s dissolution is void to enable him to bring

proceedings to recover a debt within 2 years of the date of dissolution, is

expressly excluded by section 360D, there seems to be no remedy for

innocent creditors who had nothing to do with the proscribed activities of the

company.

14. This is to be contrasted with the striking-off of unregistered companies which

can be wound up under Part X of the Ordinance and thus avoid the

unreasonable treatment of a section 360C dissolution.

15. Another problem is that it is not clear what “other type of organizations” in

section 3 in Schedule 2 refers to.  It is quite possible that this reference

includes a partnership.  If so, under section 3(2), a partnership might be
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wound up as an unregistered company under Part X of the Ordinance thereby

by-passing the winding up provisions of the Partnership Ordinance, Cap.

38.  A significant distinction between the two is that partners of a dissolved

partnership continue to be liable for a debt incurred while the partnership was

still alive; not so if that organization is treated as a company under the

Ordinance.

16. In any event, the mechanism of a strike-off must not commence until all legal

challenges are exhausted.  In this respect, the use of the word “may” in

sections 1(2) and 3(2) will simply introduce uncertainty and encourage more

unnecessary legal challenges.

17. The interest of third parties also demands that a proper procedure is to

complete the process of winding up before the final dissolution of the

organization so that third party claims can be brought against the organization

during the winding up process.

Dated this 19th day of June 2003.

Ronny K.W. Tong S.C.








