20 December 2002

Securily Bureau

(Atin: AS(F)2, F Division)
8" Floor, East Wing

Central Government Offices
Lower Albert Road

Central

Hong Kong

Pear Sirs,
Re: Proposals to Implement Article 23 of the Basic Law

| refer to the consultation of the Hong Kong public on the subject. 1 as a resident of
Hong Kong, would like to express my concermn and my viswpoints on the proposals,

The consultation paper, in its present form, does not inform fully what will the axact
detail be. Rather, it only gives some basic ideas,  From what is being proposed, i
seems that the freedom of Mong Kong people will be adversely affected.  As such, |
have made the attached commants and would urge the government 10 consider my
viewpaint and fully slaborate the detgils, in the form of white paper, in order {o ally my
concern. | arm quite certain that the Hong Kong general public shares similar
CONCRINS,

Thank you for your kind atiention

Yours faithfully,

ME Yan

Ce Office of the High Commissioner for Human Rights
British Consulate General
The Legisiative Coundil
Hong Kong Bar Association
The Law Society of Hong Kong
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parties and legislators.”  Nonetheless, after the publishing of the
Consultation Paper, most of the above-mentioned bodies have voiced
foud and differing opinion from those contalned in the Consultation Paper.
it is ohvious that thelr views have not been considered fully. - Tumge the
Hong Kong government to fully consult their view point and put the law
into 2 white paper 80 that these bodiss can have a detall understanding
of the proposed new law, discuss them fully before the proposed new faw
is put into the legisiative process. -

For items 2.10 and 2.11 as contained in the Consuitation Faper, t urge
the government, in the process of codify public enemy, to adopta narrow
definition. For instance, i & citizen of the waring state, is not engaging in
war with us, that citizen should not be a public enemy. - Also, the

. government should apply & narrow definition of assist to explicitly state
what kinds of congduct belong to assist. - Any condusts not falling into the
definition are excluded from the offence.

item 2.14 proposes that failure 1o take reasonable steps within a
reasonable time fo inform the Police of the fact that another person has
committed treason. | helisve this proposat is folally unacceptable.
White it rmay be a citizen's moral obligation to report case of treason, it
should not be a tlegal obligation. . Making this as a legal requirement will
only create scenarios happened in China's culturat revoldion whers
famities are broken up. - Journalists will commit offences in the process
of carrying out their normal duty of gathering news while not raporiing to
the Police, creating a threat to the news freedom,

. Hem 3.6 proposes 16 create specific offences relating o secession
attempts where they are undertaken by levying war, force, threat of force
or other serious unlawhil means. | urge o delete “force, threat of force
or other serious unlawiul means®, - First, only levying war should be
ncluded in the offence of secession. - Secondly, the further explanation
on seroas untawiul means as detalled in tem 3.7 should have been
prohibited by law. it is not necessary to make a persen conducting one
action as cornmitting two offences.

items 4,17 proposes to make *print, publish, sell, offer for sale, distribute,
display or reproduce any publication or import any publication, knowing or
Having reasonable grounds to suspect that the pubtication, ¥ published,
would be likely fo incite others {o commit the offence of treason-or
secession or subversion” offences. - Allowing this to become a law will
seriously impade the flow of information within Hong Kong, shaking one
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of the foundations of bong Kong's succass. - The Hong Kong
government has on occasion saying that library can be exempted from
this law. | wonderwhy only ibraries are entitled to exempt from this law
while every other citizen are lable to the offences mentioned.  The logic
is absurd: a material is dlegal to be displayed in a bookstore but fegat to
be displayed in a library. In this regard, | urge the government 1o drop
tem 417,

lterm 5.5 proposes to make it an offence of subversion fo intimidate the
PRCG or to overthrow the PRCG or disestablish the basic system of the
stale as established by the Constitution, by levying war, use of foree, or
otbver seriaus unitawhyl means. | propess to drop “use of force, or other
serious unlawiul means”.  Rsasons are the sams as mentionad inmy
opinton (B8} above.

ltems B.21 proposes that a state secret be protected from the source. |
believe the concept is fundamentally wrong. - A state secret should be
classified from its nature, net source. - | would also urge the government
to clearly define what is state secrat.

ltem 8.22 proposes that unauthorized and damaging disclosure obtained
ilegally an offence.  As stated in my opinion {11) above, a stale secret
should be classified according o nature, not source of information. . In
this regard, unauthorized and damaging disclosure can only be an
offence # the disclosure of state seoret (slready clearly defined}.

Laws about state secret are very sensitive. - There are cases that.
restricting the flow of information (by declaring state secret) would only
hinder the improvement of the govemment. - This is especially true that
by nature, laws on state secret will invariably limit freedom of press. }
urge the governmant to apply a narrow definition of state secret in order
o ensure freedom of press and freedom of information is stil possible in
Hong Kong. _ :

lterm 7.15 proposes to enlarge the power of Becretary for Security, by
giving him (her) the power to proseribe an organization, ¥ {s)he
reasonable (sic) believes that this is necessary in the interests of national
security or public safety or public order. - | believe such enlargement of
power is not necessary as the government already has enough power,
under the Socleties Ordinance, to deal with such organization,

lter 7.18 states that the HKSAR may not be in a position to determine
whether an organization poses a threat to national security, especially for
those entities based in Mainiand with cells i the HKSAR affiliated with
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them. Therefore we should defer o the decision of the Central
Authorities.  Pstrongly obisct this ides. | believe that the HKEAR should
basas its dooision-on its own judgemaent, after assessing all the
information available. Bimply deferring the decision to Mainland
Authorities would destroy the existing arrangement of ohe country two
systems and bringing in, unnecessarily, the Mainland system fo Hong
Kong.

Because | propose not to enlarge the authority of the Secratary of
Security, as contained in Hem 715, ogically, | propose to drop 7.17 as
Wi, : - ;

e 7.18 proposes that the procedure for dppesat against the decision o
proscribe and to declare an organization uniawiul be split into two

levels — a fribunal and court. | propose that the procedures should be
carried out in court only, o ensure the independences of decision,

erns 8.4 and 8.5 concem the enjargement of the power of polics by
ghating that critical evidence for suspected offences could have bean
destroyed i 2 search warrant could ot be obtained intime. Twonder
why for other setious offences, the police are facing the same problem
but they still need a court warrant. 1 do net balieve that the power of
police should be enlarged solely for the sake of offences in Aricle 23
The only effect of enfargement of power of police is to make Hong Kong a
police eity, which is totally unacceptable.  in this regard, | propose o
drop tems 8.5 altogsther. R

tem 8.6 concems the enlargement of financial investigation power of
police. | believe that such power should be kept by the court, but not be
transferrad to the Commissioner of Police.

Hem B.7, it proposes severat change 1o the power of Secretary for Justice,
including issuing witness order, production order and search warrant. |
object to this enfargement of power of Secretary for Justice because it will
deprive the witness, or even the suspect, the right to be silent.  The
suspect may be self-incriminated. : '

All the offences mentioned involve extra-territorial application. | believe
the consultation paper has not taken into consideration of dual nationality
and the fact that Chinese nationals are not allowed to denounce their
nationality.  in this regard, all the suggestions as contained in
extra-territorial application will only incriminate all the persons who do not
have the freedom to choose.  In this regard, | propose that all the
offences be limited to offences committed in Hong Kong only.



