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| ssuesrelating to Employees Compensation (EC) Insurance

(@ Provide information for comparison of work place safety in Hong Kong

(b)

(©)

and other countries, such as Japan, by providing information on death

and work injuriesin the past few years.

The information provided by the Labour Department is at Annex A.

Relay to the Judicial Administrator (JA) the concerns of members and
business sectors on the escalating trend of damages for compensation
awarded by the Court for employee claims and for other personal injury
litigations, which was believed to be one of the factors attributing to the

recent increase in EC insurance premium.

We wrote and conveyed to JA on 30 June 2003 members concerns on the
escalating trend of damages for compensation awarded by the Court for

employee claims and for other personal injury litigations.

To facilitate members' understanding of the cause for the escalating trend
of compensation, the Administration was requested to provide

information on the principles adopted by the Court in assessing damages

and determining the final award.



In assessing compensation for permanent incapacity or compensation for
death in EC cases, the Court is not concerned with whether the employers
are to be blamed for the accident. The Court shall apply the formulae in
the Employees Compensation Ordinance (Cap. 282). The relevant
factors are the age of the injured employee, his’lher monthly earnings, and
in non-fatal cases, the percentage of permanent loss of earning capacity.

Thisisano fault system.

If an employer is at fault in an employment-related accident, his injured
employee might also claim damages against the employer under common
law. In assessing the damages in the common law claims, the principle
iIsto award a sum of money which will put the party who has been injured
in the same position as he would have been in if he had not sustained the
wrong. The Court will take into account, among others, hospital
expenses, pain and suffering and loss of amenities (“PSLA™), loss of pre-
trial earnings, prospect of resumed employment and loss of future
earnings. In cases of very serious injuries, the Court will also assess the
future needs of the plaintiff, such as medical and specia accommodation

needs.

In lega actions, and in particular in common law claims, it is the
responsibility of the lawyers to cite authorities which may be relevant for
the case in question, both on matters of principles and also as references

for quantum in comparable factual situations.



The award of damages is determined upon the merits of individual cases.

The decision in each caseisajudicial decision.

(d) To explore whether guidelines could be worked out to ensure reasonable

level s of compensation would be awarded by the Court.

We had conveyed to JA members' comment on whether guidelines could
be worked out to ensure reasonable levels of compensation would be

awarded by the Court.

As mentioned in the response in (c) above, the Court will determine the

final award depending on the evidence of the particular case.

There are existing guidelines on the awards of PSLA. Such guidelines
are lad down by the Court of Appeal in the context of a decided case and
are subject to change upon a new ruling of the Court of Appeal. Ranges
of compensation are laid down for the ascending categories of serious
injuries, substantial injuries, gross disabilities and disaster. The Court
will take into account inflationary as well as deflationary elements in the

economy in arriving at the final awards.

There is an avenue of appea for any party who is aggrieved with the

amount of compensation awarded.



(e) Provide breakdown by business sectors, in particular, the catering
industry, information on the number of EC claim cases, amount of
compensation awarded and the level of insurance premium in the past

few years.

Under the Employees’ Compensation Ordinance, an employer is required
to notify the Commissioner for Labour of any accident which arose out of
and in the course of employment in a prescribed form, irrespective of
whether the accident gives rise to any liability to pay compensation. The
Ordinance aso includes provisons so that certain accidents which
happen to an employee while travelling to or from his place of work are
deemed to have arisen out of and in the course of employment for the
purposes of the Ordinance. Such accidents are not included in the
industrial accident statistics provided under (a) above since they do not
happen at the workplace.

The number of accidents reported by the catering industry decreased from
13 025 in 2000 to 10 477 in 2002. However, the industry still accounted
for the highest number of reported cases among all sectors in 2000 and
2001 and was the second highest in 2002. The number of accidents
reported under the Ordinance by economic activities in the years 2000 to
2002 is given in Annex B. The amount of compensation payable, also
classified by economic activities, is provided in Annex C. This amount
includes some court awards for statutory compensation and damages

which are known to the Labour Department, i.e. it does not provide a



complete picture.

The Judiciary does not keep statistics on the award for damages in

common law claims (whether EC-related or not).

Thetable at Annex D sets out the total gross EC insurance premium since
1996. At present, the figures are not categorized by individual
economic activities/occupational types. As explained in paragraph 11 of
the consolidated response of the Administration issued on 19 May 2003
to Panel members, we attach great importance to the transparency of the
EC insurance market. Starting with the financia year ended 31
December 2002, the Office of the Commissioner of Insurance will
publish the underwriting statistics of EC insurers in respect of ten
occupational types that are in line with the types of economic activities
used by Labour Department in classifying EC cases. It is expected that
the relevant statistics for the financial year ended 31 December 2002
would be published in September/October this year.

Financial Services and the Treasury Bureau
Economic Development and Labour Bureau
L abour Department

Judiciary Administrator

Office of the Commissioner of I nsurance

7 August 2003



Annex A

Occupational Safety and Health Performance of Hong Kong
(1998 to 2002)

The Government is committed to improving safety and health at work.
Through the joint and coordinated efforts made by al parties concerned,
including the Government, employers, employees, contractors and safety
professionals, Hong Kong's safety performance at work has continued to show
Improvement in the past five years.

2. The number of industrial accidents for all sectorsin 2002 stood at 22 453,
a drop of 47.8% compared with 43 034 in 1998. The construction industry
recorded the most remarkable improvement. The number of industrial accidents
in the industry decreased from 19 588 in 1998 to 6 239 in 2002, a drop of 68.1%,
while the accident rate per 1 000 workers also declined from 247.9 in 1998 to
85.2 in 2002, adrop of 65.6%.

3. Despite the improvements in safety performance in Hong Kong, we will
continue to work closely with all stakeholders to protect the safety and health of
employees at work. We will continue to adopt a four-pronged strategy, embracing
legislation, enforcement, promotion and education in ensuring occupational safety
and health in the workplace.

4. Statistics on industrial accidents for all sectors, as well as industrial
accidents in the construction industry, in the years 1998 to 2002, are given in the
Appendix.

Safety Performance of Other Countries

5. It is not possible to make any meaningful comparison of our accident
statistics with those of other countries as the components that form the basis of
the statistics differ between countries. There are differences in respect of the lega
requirements for accident reporting, the economic sectors covered and the
definition of workforce, etc.

6. Someiillustrations are given as follows:-



(@) in Singapore, the definition of construction workers excludes workers
living at worksites and workers who commute daily from abroad to work
there. It follows that imported workers engaging in construction work will
not be taken into account. However, in Hong Kong, construction workers
refer to “all manual workers at construction sites” and imported workers
areincluded in our calculation;

(b) in Japan, the accident figures in the construction industry cover only those
construction works for which the contract sum exceeds 120 million yen
and the approximate premia under the Workmen's Accident
Compensation Insurance are in excess of one million yen, whereas our
accident figures cover al construction works including minor repair,
maintenance, renovation and village-type building works;

(c) in Australia, accident statistics do not cover cases resulting in temporary
disabilities of less than one week (five working days) whereas in Hong
Kong, we cover cases with over 3-day sick leave; and

(d) the United Kingdom has admitted that under-reporting of accident cases
exists, but in Hong Kong there is a remote possibility for under-reporting
since workers' insurance is mandatory.

7. The International Labour Organization (“ILO”) has published a
Yearbook of Labour Statistics which contains, among others, statistics on
occupational injuries of different countries. However, due to the examples
guoted above, direct comparison among countries is not meaningful. Indeed,
the ILO has advised that care should be taken when using the data provided in
the Yearbook, particularly when making international comparisons as the
sources, methods of data collection, coverage and classifications used differ
between countries.



Industrial Accidents (for all sectors)

Appendix

1998 1999 2000 2001 o002 | Cumulative
Difference
No. of Fatal 52 43 e 25 )
Cases 68 (-235%) | (-17.3%) | (-209%) | (-26.506) | 932%
No. of Non-
fatal 35934 | 33600 | 28484 | 22428 .
industrial | %29 | (164%) | (65%)| (-152%) | (-2L3%) | “478%
Accidents
35986 | 33652 | 28518 | 22453 :
Towd B0 15am) | (65%) | (-153%) | (-21.3%) | A
Accé?‘i”é&ate 617 55.1 517 446 374 | o
P ' (-14.8%) | (-6.2%) | (-13.7%) | (-16.1%) <70
workers
Industrial Accidentsin the Construction Industry
1008 1999 | 2000 | 2001 o002 | Cumulative
Difference
No. of Fatal 47 29 28 24 0
Cases 0 | (1610%) | (-383%) | (34%) | (143%) | 7P
No. of Non-
fatal 14031 | 118% | 9178 6215 .
industria | 19932 | (2820) | (152%) | (-22.8%) | (-323%) | 982%
Accidents
14078 | 11925 | 9206 6239 :
Tow 195988 | 58196 | (-15.3%) | (-22.8%) | (-3220) | OBL%
AoldemBAC | e | 1984 | 1498 | 1146 | 852 |
P s 9| (200%) | (-245%) | (-235%) | (-25.7%) 6%

Labour Department

3 July 2003




Annex B
Number of Cases Reported under the
Employees' Compensation Ordinance
by Economic Activities
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Economic Activity

2000 2001 2002
REPNE
Catering 13025 12 325 10 477
i A%
Construction 12168 9747 6548
g ¥
Community, social and personal services
T F I % T 11 232 11765 11 554
Manufacturing 7063 6197 5102
Hp ¥
Transport, storage & communication 5728 5 255 4665

R PO

Wholesale, retail , import/export trades and
hotels o 4791 4842 4420
5~ FH SR R

Financing, insurance, real estate and
business services 4 407 4548 4378
SR IR 0 PR K

Agriculture, forestry and fishing
S SR IREE SLUE ¢
Electricity, gas and water
A R

Mining and quarrying 9 9 9
PR R T K

96 124 186

70 73 44

Noteﬁ:E

The above figures cover cases for which the economic activity has been classified. They include
fatal cases and non-fatal cases with sick leave exceeding 3 days and/or with permanent incapacity as
reported under the Employees Compensation Ordinance.
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Amount of Compensation Payable

for Cases Settled in the Year by Economic Activities
Ay MEREMRLOBRINELH K &3

Annex C

(RERE® L)

Economic Activity 2000 2001 2002
RSP B %) %) (%)
g‘tg';}{g 87758325 | 87,495048 | 87,940,778
Construction 812,633,725 | 755,000,249 | 642,294,240
H o ¥
ngﬁm“”?'iygog ?Eﬁaﬁdq%e;?%a' SOVICES | 198,574,510 | 240,737,829 | 252,253,716
L LA ¢ ]
Manufacturing 177,364,312 | 164,248584 | 160,539,299
AR R
Transport, storage & communication
T e 174,521,333 | 195,183,311 | 188,752,448
Wholesale, retail , import/export trades and
hotdls 63,125,835 | 71005674 | 71,914,960
B F R B R
Financing, insurance, real estate and
business services ) 80,114,722 | 90,428,894 | 94,227,635
I el R R E R
%gggcu‘”‘#;g;ﬂ&g‘;{f'm "9 2045850 | 2209635 | 3,191,489

J N
Electricity, gas and water
PPN v 2261841 | 5527,364 | 2,474,290
Mining and quarrying 1,547,590 1,335,024 | 1,204,241

frf e PR T R




Notesﬁé‘f:

1. The above figures refer to cases with the economic activity known and settled in the year
concerned, irrespective of the year in which the cases were reported to the Labour Department.
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2. Thefollowingitems of statutory compensation are included in the compensation amount:
| BRI & B8 b | ok LR -

(@ Periodical Payments (payments for work injury sick leave);
FIRTED (2 B R |

(b) Compensation for Permanent Loss of Earning Capacity; and
P KB RIS PR

(c) Compensation for Death
Geut H)ilh

3. The compensation amount include some court awards for statutory compensation and damages
which are known to the Labour Department

P12 RS 5 RS R BRI [ RS O R (R SR R (RS 4



EC Insurance Direct Business M ar ket

Annex D

Total gross | Underwriting | No. of policies Average
premium performance in force premium per

($ billion) ($million) policy ($)
1996 231 (130.7) 220 477 10,473
1997 2.54 (283.8) 246 977 10,276
1998 2.08 (730.2) 238 148 8,736
1999 2.13 (1,370.0) 233 947 9,102
2000 2.46 (1,091.4) 226 141 10,897
2001 2.70 (1,039.0) 225 048 12,012
2002 4.28 (161.6) 254 303 16,830

Note: Figures in the above tables cover direct business only, i.e. reinsurance inward

business accepted by direct insurers and reinsurers is not included.



