
LegCo Panel on Manpower
Review of the policy on foreign domestic helpers

A. Information sought by Members at the special meeting on
12 March 2003

Imposition of a levy on employers of foreign domestic helpers (FDHs)

1. To provide the Department of Justice’s advice on whether section 14
of the Employees’ Retraining Ordinance (ERO) gives such a power
to the Administration to impose a levy on employers of foreign
domestic helpers (FDHs) without the need to legislate.

Section 14(3) of the Employees Retraining Ordinance (Cap 423)
(ERO) provides that the Chief Executive in Council may, from time to
time, approve a scheme under the terms of which a levy shall be
payable by employers in accordance with the Ordinance. The
Department of Justice advises that the wording of the provision makes
it clear that the legislature, when passing the ERO in 1992, accepted
that labour importation schemes, other than the General Labour
Importation Scheme which was in existence when the ERO was
enacted, would be approved by the Chief Executive in Council for the
purposes of the Ordinance. 

It was therefore in order from the legal point of view to introduce a
new labour importation scheme for the purposes of the ERO.
Subject to such a scheme being approved by the Executive Council
under section 14(3), an employer granted permission under the terms
of the scheme to employ an imported employee would be liable to pay
the levy. No legislative amendment to the ERO is necessary to set up
such a scheme under the ERO or to impose the levy.  

It is noteworthy that before the enactment of ERO, the levy was
introduced as a contractual fee charged by the Government in
consideration of the grant of a quota to an employer for importing
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workers.  The introduction of the ERO was to make the levy
statutory so that the levy collected would be channeled directly to the
statutory fund specified for retraining. Without such legislation, the
levy collected would go into General Revenue and its application for
the intended purpose would be subject to normal appropriation
procedures. This bears testimony to the policy intention which is
clearly reflected in the ERO and the acceptance by the legislature that
the Chief Executive in Council can, from time to time, designate any
labour importation scheme and collect the levy from the scheme
without the need to legislate. 

2. To provide the background and scope of the labour importation
scheme (LIS) under section 14(3) of the Employees’ Retraining
Ordinance (ERO), and whether consideration had been given to
imposing a levy on employers of FDHs when ERO was enacted; and
if so, the decision of the Administration.

The labour importation scheme under section 14(3) of the ERO is a
scheme approved by the Chief Executive in Council from time to time.
It therefore includes any labour importation scheme designated by the
Chief Executive in Council if it sees fit. We do not have on record
deliberation by the Administration on whether the Employees
Retraining Levy should be imposed on employers of FDHs when the
legislation was introduced in the Legislative Council in 1992. 

3. To explain whether employment of a FDH is subject to a quota
system as specified under section 14(4) of the ERO, and whether an
employer of a FDH should apply to the Director of Immigration for
permission to employ a FDH as an imported employee in accordance
with a quota allocated by or with the authority of the Secretary for
Education and Manpower if importation of FDHs is designated as a
LIS under ERO.

The importation of FDHs has been designated by the Chief Executive
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in Council as a labour importation scheme under ERO.  Employers
applying for FDHs would therefore be subject to a quota.  When the
Administration introduced the Employees Retraining Bill in 1992, the
policy intention was to give a quota to each individual employer, i.e.
the number of workers he can import.  Thus, under the ERO, quota
means the number of FDHs the employer would be permitted to
employ after satisfying the eligibility criteria set out by the
Administration.  

In the General Labour Importation Scheme (General Scheme) and the
Special Importation of Labour Scheme for the New Airport and
Related Projects (ACP Scheme), an upper ceiling for the number of
workers to be imported was set by the Administration as a matter of
policy, i.e. whilst an employer could employ a permitted number of
imported workers, the total number of workers to be imported into
Hong Kong was fixed.  Individual employers still had to be given a
“quota” under ERO, which in practical terms means approval by the
Administration on the number of workers they could import. No such
ceiling has been set for the Supplementary Labour Scheme.

4. In his reply to an oral question raised by Dr Hon Samuel WONG at
the Council Sitting on 28 June 1995, the then Secretary for
Education and Manpower said that “foreign domestic helpers come
under a separate scheme which is different from the labour
importation scheme.  For this reason, our present approach is
based on the policy that has been adopted for the past 20 years and
that is, foreign domestic helpers are imported on the basis of the
local demand, with no special charges levied or quota set for such
employment.”  To advise whether this is still the existing policy on
FDHs; and if not, why and when the policy has been changed.

The ERO provides that the Chief Executive in Council can, from time
to time, approve a labour importation scheme under the terms of
which an Employees Retraining Levy is payable by the employers.
Before the review on FDH policy, the importation of FDH was not a
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labour importation scheme approved by the Chief Executive in
Council.  

Nonetheless, there have recently been significant changes in the
economic and social landscape that render a review on FDH policy
necessary. We now have to face problems posed by the economic
restructuring, structural and unprecedentedly high unemployment and
protracted deflation. As Hong Kong gradually transforms into a
knowledge-based and service economy, job opportunities for low-
skilled workers have shrunk. Employment statistics show that the less
educated, middle-aged workers are the hardest hit in the current
economic downturn.  Statistics from the General Household Survey
conducted by the Census and Statistics Department shows that, as at
November 2002 to January 2003, one-third (33.9%) of Hong Kong’s
workforce has an education attainment of secondary three or below. It
is also clear that once these workers are displaced, they will find it
increasingly difficult to seek new employment. As such, these hard-
core unemployed will need more training programmes to help them
re-enter the labour market. According to a manpower projection
commissioned by the Government in 2000, there would be some 136
000 low-skilled workers with educational attainment of lower
secondary and below looking for jobs in 2005. The need to train and
retrain the local workforce to keep pace with Hong Kong’s economic
restructuring is therefore substantial.

Against this background, the time had come for a comprehensive
review of the FDH policy. The review, conducted in the context of the
formulation of population policy, concludes that a levy on employers
of FDHs is reasonable because:

(a) FDH employers are enjoying services offered by low-skilled
imported workers rather than local employees.  As a matter of
principle, these employers should shoulder the obligation of
contributing towards the training and retraining of the local
workforce, in particular the lower-skilled people, and promotion
of job opportunities for local employees;
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(b) since the enactment of the ERO in 1992, employers importing
workers under the General Scheme, ACP Scheme and
Supplementary Labour Scheme (SLS) have been paying the
levy, which goes to the Employees Retraining Board (ERB).  It
is a well-established principle that employers hiring low-skilled
imported workers, rather than local employees, should
contribute towards the training and retraining of the local
workforce; 

(c) in the face of Hong Kong’s current economic downturn and
economic restructuring, there is an obvious need to enhance the
competitiveness of the local workforce. This is especially so
given the persistently high unemployment rate, which now
stands at 7.4%; and

(d) when the ERO was enacted in 1992, the aim was to fund ERB’s
activities through the levy collected from employers.  However,
because of the substantial increase in training needs (the number
of training places rose from about 15,000 in 1993/94 to some
106,000 in 2001/02), and the drastic fall in levy income to the
ERB following the completion of the ACP Scheme, the
Government had to inject a total of $1.6 billion as capital grant
to ERB by 1999. With the twin impact of a drop in levy income
and the continued increasing demand for retraining places, ERB
was no longer able to sustain its activities through its levy
income and capital injection alone.  Since 2000/01, an annual
subvention of $400 million has been provided by the
Government to ERB. Given the increasing demand for training
and retraining the local workforce as a result of high
unemployment and economic restructuring, there is clearly a
case for expanding the source of levy income to ERB.

B. Issues raised by legal advisor to the Panel
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Imposition of a levy on employers of FDHs

1. To provide the detailed terms and requirements of the 3 Importation
of Labour Schemes (the General Labour Importation Scheme, the
Special Labour Importation Scheme for the New Airport and
Related Projects and the Supplementary Labour Scheme) and the
documents relating to each of these particular schemes submitted for
the normal approval of the then Governor in Council.

and
3. What were the respective dates of the submission and approval of

these 3 labour importation schemes?

The terms and requirements of the General Labour Importation
Scheme, the Special Labour Importation Scheme for the New Airport
and Related Projects and the Supplementary Labour Scheme are
similar.  Only employers with proven recruitment difficulties would
be allowed to employ workers from outside Hong Kong.  Under all
three schemes, employers are required to enter into a standard
employment contract with the imported workers for a duration of not
more than 24 months.  The imported workers are entitled to the same
protection under the labour laws of Hong Kong and should be paid no
less than the monthly wages specified under the respective schemes.
In addition, employers are required to provide accommodation, free
medical treatment and return passage to the imported workers.  The
imported workers must remain under the direct employment of the
same employer for a specified job throughout the contract period.
Under normal circumstances, change of employment is not permitted. 

Details of the three schemes are set out in the Legislative Council
briefs in Annex A.  The then Governor in Council approved on 7
January 1992 the charging of a levy on employers as a contractual fee
in consideration of the granting of quota under the General Scheme.
The General Scheme became a labour importation scheme by virtue of
s.33 of the ERO upon its coming into operation on 16 October 1992.
The ACP Scheme was approved by the then Governor in Council on



-  7  -

12 January 1993 while the SLS was approved on 9 January 1996.

2. Who or which government branch/bureau was responsible for the
drawing up and the submission of these 3 labour importation
schemes for the consideration and approval by the Chief Executive
(CE) or Governor in Council?

The then Education and Manpower Branch. 

4. Was the Labour Advisory Board consulted on the design of these 3
labour importation schemes?

General Labour Importation Scheme

The Labour Advisory Board (LAB) was consulted on various
occasions on the main issues of the Scheme, including importation of
a limited number of skilled workers, allocation of quota, increase of
ceiling, charging of levy and the setting up of a statutory fund for
retraining. 

Special Labour Importation Scheme for the New Airport and Related
Project

The LAB was not consulted before the announcement of the Special
Labour Importation Scheme for the New Airport and Related Project
(ACP Scheme) as the ACP Scheme followed ground rules similar to
those of the General Scheme.  

Supplementary Labour Scheme

The LAB was consulted on the operation and implementation details
of the SLS because it would be involved in vetting applications under
SLS. 
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5. To provide the documents showing the detailed terms and
requirements of the importation scheme of FDHs which was
submitted for the approval of CE in Council.

The details of the Scheme as approved by the Chief Executive in
Council on 25 February 2003 are at Annex B.  

6. Has the Labour Advisory Board been consulted with respect to the
new labour importation of FDHs before CE in Council’s decision
was made? 

We did not consult the LAB before the Chief Executive in Council
decided to designate the employment of FDHs as a labour importation
scheme under the ERO. 

The LAB is a non-statutory body comprising an equal number of
employer and employee representatives to advise the Commissioner
for Labour on labour matters. The Administration consulted the LAB
on the General Scheme as the importation of labour was a concept
new to many at that time.  There was no consultation with the LAB
in respect of the ACP Scheme as the ground rules were similar to
those of the General Scheme.  As for the SLS, the LAB was
consulted as it would be involved in monitoring the Scheme and
vetting applications.  

We have not consulted the LAB on the importation scheme of FDHs
since the practice of Hong Kong families hiring domestic helpers from
abroad has been in existence for some 30 years. There is a well-tried
and established mechanism for the admission of FDHs with no
involvement of the LAB. The collection of levy from employers of
imported workers for the training and retraining of local workers is
also a well-established principle.  

7. To provide the ratio of the Employees Retraining Levy to the
government’s subvention into the Fund for past 3 years and the
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actual dollar amount of such levy and subvention.

The actual dollar amount and the ratio of the Employees Retraining
Levy to the Government’s subvention into the Employees Retraining
Fund in the past three years are as follows:

2000/01 2001/02 2002/03
Government
subvention

- $400,000,000 $395,900,000

Employees
Retraining Levy

$8,577,600
(Actual)

$8,396,800
(Actual)

$5,109,000
(Projected)

Ratio - 1: 0.021 1: 0.013

Economic Development and Labour Bureau (Labour Branch)
April 2003
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Annex B

Scheme for importation of foreign domestic helpers (FDHs)

The scheme conditions approved by the Chief Executive in Council with
respect to the importation of FDHs are as follows:

We envisage that Permanent Secretary for Economic Development and
Labour (Labour) (PSL), on the authority delegated by SEM, would set out,
as a matter of policy, the eligibility criteria for employers importing FDHs,
as follows:

(a) For every FDH to be employed, the employer must have a household
income of no less than $15,000 per month (or 4.6 times of the revised
MAW) or assets of comparable amount to support the employment of
an FDH for the whole contractual period.  (The existing level is
$14,680 or four times the MAW.)  Hence, if an employer intends to
hire two FDHs, he/she must have at least $30,000 monthly household
income or comparable assets and so on. The monthly household income
of $15,000 can be adjusted by the Government from time to time. 

(b) The FDH and the employer shall enter into a standard employment
contract. 

(c) The FDH shall only be required to perform domestic duties as per the
Schedule of Accommodation and Domestic Duties for the employer
attached to the standard employment contract.

(d) The FDH shall not be required or allowed by the employer to take up
any other employment with any other person during his/her stay in
Hong Kong and within the contract period specified in Clause 2 of the
standard employment contract.

(e) The employer undertakes to pay the FDH salary that is no less than the
minimum allowable wage announced by the Government and prevailing
at the date of application for employing the FDH.

(f) The FDH shall work and reside in the employer's residence as specified
in Clause 3 of the standard employment contract.  Employers who
obtained D of Imm’s approval before the implementation date of this
new policy can continue to let their FDHs live out, so long as they
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continue to employ FDHs without a break of more than 6 months.

(g) The FDH shall be provided with decent accommodation and reasonable
privacy.  (Examples of unsuitable accommodation are: the FDH
having to sleep on make-do beds in the corridor with little privacy or
sharing a room with an adult or teenager of the opposite sex.) 

(h) Employers found breaching any statutory provisions, any provisions of
the employment contract or any of the above conditions may be
debarred from employing FDH(s) for a period of time.  

(i) The bona fides of the employer and FDH are not in doubt; there is no
known record to the detriment of the employer and the FDH; and the
employer is a bona fide resident in Hong Kong.

The Immigration Department would, as an administrative agent of PSL, vet
the applications to ensure that the applications fulfil the requirements of the
quota. As a matter of policy and for administrative efficiency, those
employers who satisfy the eligibility criteria in paragraph 3 above would be
regarded by PSL as being allocated a quota in respect of their application for
employment of FDHs with a contract period of two years. A levy shall be
paid to the D of Imm in accordance with the ERO before the issuance of
employment visa.  

Should an employer wish to continue to hire the same FDH upon the expiry
of the two-year period, he/she will be required to submit a fresh application.
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