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Removal of Stopped Deeds
Proposed amendments to the Land Registration Regulations

At the Panel meeting on 8 November 2002, Members noted the different
opinions of the Bar Association and the Department of Justice as to whether
amendments could be made to the Land Registration Regulations (Cap. 128 sub.
leg.)("the Regulations") for the removal of stopped deeds in manner as proposed.
Members requested the Administration to provide its correspondence with the Bar
Association and the Law Society and sought the views of the Legal Service Division.

Our Views

2. The crux of the question is whether the Legislative Council has
delegated the power to the Land Registrar to make such regulations.  Any provision
in a piece of delegated legislation would be ultra vires if it goes outside the powers
conferred expressly or by implication by the principal ordinance.  The general
principle is that the intention of the legislature, as reflected in the principal ordinance,
would be the prime guide for determining the scope of delegation.

3. We have considered the correspondence supplied by the Administration
(circulated to Members under LC Paper No. CB(1) 285/02-03) and reviewed sections
3 and 28 of the Land Registration Ordinance (Cap. 128) ("the Ordinance") (see
Annex).  Subject to further views that may be presented, we would advise Members
that :

(a) removing instruments withheld from registration is part of the manner in
which registration of instruments in the Land Registry is carried out or
otherwise and would fall within the scope of section 28(1)(a) of the
Ordinance;

(b) providing the decision of the Land Registrar to be reviewed by the court
may be considered reasonably incidental to the removal of instruments
withheld from registration and may possibly fall within the scope of
section 28(1)(a) of the Ordinance as part of the procedure in the
registration of instruments; and
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(c) providing for the priority of the instruments if a decision of removal is
subsequently overturned by the court does not seem to come within any
of the matters listed in section 28(1) of the Ordinance nor is it
reasonably incidental to any of those matters.

Comments on the Administration's views

4. Section 28(1) of the Ordinance sets out a list of matters for which the
Land Registrar is empowered to make regulations.  None of those matters expressly
provide for the court to review a decision of the Land Registrar.

5. It is proposed under the Amendment Regulation that the Land Registrar
may only remove the particulars of the stopped deeds from the register on or after the
expiration of the period of 60 days during which the party aggrieved by his decision
may have the decision reviewed by the court.  The Administration has previously
explained to the Bills Committee that the proposed application to the court for review
of the Land Registrar's decision is similar to a judicial review of an administrative
decision.  In light of the nature of review, we consider it reasonably incidental to the
power of removal of deeds withheld from registration and may be regarded as part of
the manner in which registration of instruments is effected under section 28(1)(a) of
the Ordinance.
   
6. None of the matters set out in section 28(1) of the Ordinance relate to
the priority of instruments.  Nor has the Administration specified which provision
in section 28(1) empowers the making of regulations in respect of priority of
instruments.  Instead, the Administration has put forward two arguments, i.e. the
interpretation of section 3(1) of the Ordinance and the wording of the proposed
Regulation 15A(6) and (8) being contingent on the wording of the other provisions.

7. There is no contrary intention appearing either from the Interpretation
and General Clauses Ordinance (Cap. 1) or from the context of the Ordinance
disapplying the interpretation of the term "ordinance" in Cap. 1.  The phrase "subject
to this Ordinance" in section 3(1) of the Ordinance may be an evidence of intent to
support the argument that priority issues may be determined by the Regulations.
Section 3(1) is however clear in specifying that the only way priority of instruments
may be affected by way of regulations made under the Ordinance is the determination
of dates of registration under section 28(1)(b) of the Ordinance.

8. The proposed Regulation 15A(6) and (9) provides for different priority
of instruments in the event of a decision of removal of the entry of the stopped deed is
subsequently overturned by the court.  As such proposal relates to priority rather than
dates of registration, we believe that it would be ultra vires.
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9. The second argument of the Administration that the wording of
Regulation 15A(6) and (9) being contingent on the wording of the other provision is
technical in nature and could be overcome by drafting.

Comments on the Bar Association's views

10. The Bar believes that as a matter of principle, provisions affecting
substantive property rights as opposed to merely procedural matters ought not to be
included in subsidiary legislation.  This is a matter of policy rather than a legal
principle.  The rationale for the policy is that priority, being an important issue, needs
certainty at law.  It is unlikely a matter for delegated legislation which may take
effect upon gazettal.  If the Administration proposes any amendment to the
Regulations in the future and such amendment comes into operation on the day it is
gazetted, further amendment by the Legislative Council may cause more problems.

The Law Society's views

11. Although the Law Society has confirmed its support for the
Administration's proposal, it is not apparent from the correspondence that the Law
Society has considered or commented this issue.

Conclusion

12. It seems that the power of the Land Registrar to make regulations for the
removal of stopped deeds and for review of decision of the Land Registrar by the
court is provided in section 28(1)(a) of the Ordinance.  However, we have
reservations that there is any express or implied power for the Land Registrar to make
regulations providing for priority of instruments in the manner as proposed.  If the
proposal on priority is being consequential upon the determination of dates of
registration, then it would be within the scope of section 28(1) and consistent with
section 3(1) of the Ordinance.

Encl
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