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SECTION 1

Geperal Comments

1. ‘The provisions in the Crimes Ordipance covering
treason, lreasonable offences and sedition and the
provisions of the Official Secrels Ordinance, the
Societies Ordipance and the Emergency Regulations
Ordinance are legislation of the HKSAR. The duty to
legislate under Article 23 has been more thap
satisfied by these and many other provisions of our
existing laws. The interests of the State are already
protected by these and other laws to a degree which
is Ooppressive and inimical to the functioning of 2
democratic and open society. That said, JUSTICEis in
favour of amending the existing legislation both (o
bring it into conformity with Articles 37-35 of the
Basic Law, the International Covenant OR Civil and
Political Rights ( ICCPR ), the International Covenant
on Bconomic, Social and Cultural Rights ( ICESCR }-
and internatiopal labour conventions applicable to
Hopg Kong and to modernise and liberalise its

content.
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5 For more than 5 years, the HEKSAR Government has-
been wnsic}armg what amendments 10 make (o
existing legisiation withont any process of public
consultation. Amendments were made to the
Societies Ordinance by the Provisional Legislative
Copuncil without any deliberative process in Hong
Kong specifically in order to satisfy the requirements
of Article 23, It is indefensible for the Government
now to seek to curtail public consultation without
aliowing the public a reagonable tme to consider the
detail of the Government’s proposals. That detail is
absent from the Consultation Paper issued by the
Goverpment and cannot Serve as @ substitute for the

publication of a draft bill for consultation.

3. The fiasco surrounding the passage of the Antl-
Terrorism legislaton amply demonstrates the dangers
of the GCovernment's present COUISe of trying t0
seonsult” first and then to correct defects in proposed
legistation only whilst it is going through the,

Legislative Council. The outcome Wwas an Ordinance
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which the Government acknowledges to be defective.

Hong Kong capnot afford a repeat of that pPIocess.

Given that the interests of the State are already
protected bY the existing legislation. there is RO
m*gem'y whatscever 10 Pass amending legislation.
What js needed 1s an opportunity for mature and
gquietl reflection  without the blare of “patriotic”
propaganda, fapned by the Government, Wwhich
proceeds upon the mistaken hasis that there 18

currently no legislation In place under Article 23,

JUSTICE calls opon. the Government. 0 15508 2 draft

will _for consultation aridl o allow 3. EEasOil ahle

for _the consultation. progess. .ol such_draft bill

E-DEC~2002
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All of the offences referred to in Article 23 are

offences of a

character. They would
therefore be offences which are excluded from
axtradition on that ground, Particular care needs o
be taken when ammding the lsgisiation to onsuie

that political dissent is Dot suppressed and that open

+ @57 2RID 1823 b )
) P.oa

I G4



23/3% "0 MON 1341 FAL r 852 2810 1823

SA-DEC -2 aE

13343

political dialogue is not just possible but welcomed as

he halimark of a free and democratic society.

Any amending legisiation should be compatible with
the rights enshrined in Articles 97.35 of the Basic Law
and the International Covenant on Civil and Political

Rights ¢ ICCPR ), the [nternational Covenant on

Feonomic, Social and Cultural Rights { JCESCR ) and’

international labolir conventions applicable 10 Hong

Kong.

The HKSAR enjoys a special statos under the “One
Country, 1WwO Systems” principle and, under Article 3
of the Basic Law, as @ region where the socialist
system and policies shall not be practiced. These

fundamental principles should Dbe properly

recognized. Nothing should be done o jsopardize

this status.

Under Article 23, the HEKSAR has no duty o legisiate
beyond the requirements  Of that Article. The
Government  should therefore not exceed the
requirements of Article 23 in amending existing

legislation. The current proposals g0 peyond the
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requirements of Article 23 in 2 pumber of respects
and also beyond mainland laws on (reason in their
application 10 pon-nationals.  There is no justification
for excecding either the requirements of Article 23 or

going beyond mainland laws,

The Government has recognized the peed 0 ensure
that all offences encompassed by local legislation 1o

implement Article 23 are as clearly and tightly

defined as appropriate so as 10 avoid uacertainty and

the infringement of fondamental rights and freedoms
guaranteed by the Basic Law, It is regrettable that the
proposals in the Consultation Paper do not reflect

that recognition.

1t iz incumbent on those proposing eriminal 1aws,
particularly criminal laws with potentially heavy

penalties, to ensure that persons cannot be made

criminals without having the necessary knowledge of

facts or without having the intent to cause violence.
By containing elements such as “having reasonable
grounds 1o helieve” or “having reasonable grounds 10
suspect” or “a publication ~would be likely to”, the

proposed offences are Liakle to make ignorance OT
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bad judgment punishable by 2 minimum of 7 years’
imprisonment and a maximum of life imprisonment..

This is unacceptable.

11, In framing laws OO secession, the right of self-
determination must be accorded properl yecognition.
This right is enshrined in both the ICCPR and the
ICESCE.

12, TUSTICE believes that the ‘Johannesburg Principles’
chould be adopted in amending legislation. Atlthough
¢he world has moved on since Louis XIV declared “L"
état, c'est moi’, the underlying attitude gtill persists
among governments and rulers, whether elected of
un-elected.  The application of these Principles 1s
particularly necessary where there i3 no aveonle for a
peaceful change of government. In many countries, 1t
is common to find that the national intersst is
defined by what is in the ipterest of the governing
party and even WOrse, by what is in the interest of &
particular person  OF persons ian  power. The
Johannesburg Principles are born out of a recognition
that “some of the most serious viplations of human

rights and fundamental freedoms are justified by

EI-LEC-Z8Ez 15:4d + B52 28R 1823 b2
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governments 43 necessary to  proiect national

security’.

Principle 2 states he mnecessity of ensuring that’

restrictions are not sought to be justified in the name
of mational security when in fact the purpose of the
restriction is 10 protect & government from
embarrassment or €xXpOSUre of wrongdoing, of 0
conceal information about the functioning of 11§
public institutions, or 10 gntrench d particular
ideclogy, or fo SUpPTess industrial unrest’. Thers are

abundant examples of governments all around the

world hiding material which is embarrassing OF

gxposes Wmngﬁﬂing ander the cloak of state secxots.
Governments are also prepared (o see people wrongly
convicted by claiming Public Interest Immunity 1o
suppress such information which is helpful to the
defence. Two recent gxamples from the UK are the
Matrix Churchill trial and the trial of Princess Diana’s
tutler where claims (o public Interest Immunity were
made by the Government of the day. This is what

governments mean when they ask ordinary peopie to

sacrifice their rights in the interests of national,

security i.e. to suffer jmprisonment for crimes which
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they bave not committed in  order 1o save the
government embarrassment.  Lnere is mo balance
involved; the state simply overrides the interests of
the individual in order to save the government from
suffering justified criticism and possible defeat at the

pext election whert such avenues are open.

v the argas. covered by Article 2.3

14, A survey of existing national securily lepisiation i.'zzh
other jurisdictions is not 2 helpful way of defining
what 15 necessary to protect national security in the
context of modern day threats. The vast majority of
those laws will have been made in different times and
are already outdated, The archaic language of our
current law on Weason and treasonable offences and
sedition also reflect their incompatibility with 2

modern-day democratic sociely.

Z3-DEC-EEz 15040 + GEAAaE 1825 Bk
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15. The Government should be more open to different
perspectives  when tooking at the modernisation of
these laws and should recognize that the more laws
are passed and the more oppressive they are, the
more they are treating the residents of Hong Kong
and those to whom they intend to extend those laws

as enemies.

16. One example of a different perspective on state
.gecrecy ;s that of an independent experi, David
Bickford, former Under-Secretary of State and Legal
Adviser to the Security and Intelligence Service of the
UK ( MI5 and Mi6 ). For copyright reasons, his views
are pot annexed but can be read in an agticle at

www. sisde.it/sico RS Crivi stalS.nsfiservnavigi8

written by him in 1999 entitled “Stare szecrecy or

transpareHcy. Balanced secrecy in  the new

information uagée’.

7. In his evidence to the Select Committee on Home
Affairs in  December 1998  concerning the
accountability of the Security and Intelligence
Agencies, Mr. Bickford pointed out that when he first

became Legal Adviser to the Security and Intelligence

I3-DEC~Z0E2 15048 + BSP 2310 1833 e
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Service, he found that no-ORe, uot even the legal
advisers, was awam. of the Buropean Copvention on
Humen Rights, let alone the delicate balance of rights
that exist in relation 10 national security.  The
situation in Hong Kong today is sbmilar in that there
appears to be no training  whatsoever gimﬁ 1o those
who have the duty of implementing and applying the

jaws relating to national security.

1%. According to the advice which Pavid Pannick Q.C. has

given the Government, it will be gssential ( and not
just important as éhm Government’s summary of the
Advice misleadingly puts it ) to emsure that the
application of these laws s consistent with
fupdamental freedoms on the specific facts of any
individual case. In Hong Kong, there are no
institational safeguards and no mechanisms for
ensuring that they are 8o applied. Recent
prosecutions under the Public Order Ordinance have
shown that the courts are noi able to provide any
such safeguard. The only certain safeguard is that
the amending legislation be narrowly drawn to avoid

potential infringement of the fundamental rights and

freedoms in the Basic Law and the 2 Covenants and

19
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set at the very mipimum pecessary to  protect

national security.

Proposals: CGeneral areas of _concein

19,

FR-DEC-2E0e 1546

Paras. 2.17-2.18, 3.10-3.12, 4721, 5.8 6.26-6.27.

The proposal to extend offences so that they can be
committad by all HKSAR permanent residents inside
or outside of HK irrespective of their nationmality and
irrespective of their actual place of residence is one

such area.

Many HKSAR permanent residents are pot Chinese
aationals so insofar as nationals owe a daty of
allegiance to the state of which they are a national,
they do not owe the duty to the PRC. Other HESAR
PRs may be living and working or studying in Canada,

Australia, the UK or the US,

The extension of the law to non-Chinese nationals

who are PRs of the HKSAR when they are outside HE,

seems to go beyond the reguirements of even the PRC

Constitution which imposes duties on its citizens l.e.

persons holding PRC nationality.

11

+ B52 2018 1823 s

P12

W e -



a3/3% 0 MON 1344 FAX + 8BE 2810 1823 e 55

{ See also the pext section On Extra-Territorial

Application )

20. Other proposals going peyond the scope of émis:);é 23
are:
(i) the proposal to make the common law offepce of
misprision of treason ( para.2.14 ) into a statuiory
offence.

This falls outside the requirements of Artcle 23 1o

enact legislation prohibiting any acl O

(ii) the proposal relating 1o subversion ( paras. 5.4
-5.5 ) to extend it to protecting " the basic system of
the state™. |

Article 23 requires legislation only against any act of

subversion

which, according 10 Article 85 of the PRC

Constitition, is the State Council.

{iii} The proposal to enable the Secretary for Security
to proscribe organizations,
“This goes beyond that which is required by Article 23,

which only requires legislation (o prohibit links

12
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between foreign political organisations and HK

political grganizations of bodies.

This proposal also goes beyond Article 23 which only

requires legislation prohibiting “acts”.

13
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SECTION 2

Extra-Territorial Application

bhdd

Most of the arpument i favour of m ma m:rmm:i @pmm of the offences
propossd mmﬁ aroung The Congept an of the Suate which i dimzsam

from paragraph 1.4 in the Introduction.

This srguament m nmvmm aod not apolicabls o the peculisr simation of Hong
¥ong. This stpoment i2 actslly based on the concent of “reciproce | obligation”™, a
ind of mutnal mmﬁﬂmﬁ@ whereby individusl citizens darive “the privilege of
protection” Fom oppression by & protecting stite snd therefore ought o ows & ey
ot to hsrm thelr profector.

Iz ig mmé that dils top-down wotion of privileges SONELArY
internstionsl norms of fndomental human W By swgh P 1}" hﬁ'
ﬁlmﬁmﬁwﬁ mﬁ:&m mmmm ha% inhierant ﬂm&m WWMMEMWQM}}P

Bot mere. nriviicee ‘ ot Protection meane full
p'@mzmﬁ by m "ﬁw %0 B 10 nfmznlﬁ 81l the i “:s-rm.,a; and riphts wilowed by
internarional hurman xighs i, mmammm of those rights. This failexe o
mﬁﬂwzﬁﬁwﬂpm lepal spprosch shows the fondemental concepwal ervor underiying

thinking ‘be:z’:ﬂnd these proposals.

s T— us viot amoly 1o Hong Kong mrmmmgﬂf “reciprocal obligation”
ﬁgggmﬁagmy’ wlymmmm z:xfa nor-demacraric dictatorshin reghng whereby
ndbyidnals Ry w}wﬁmmzﬁmamﬂsmmmHmizm

CH The so %Mwumng government §s not slested nor propecly w:mm:zmiaie n
the toi sense of tose words)

B The polisies of the so called protecsor ave not ose of the majority nor even the
mbjiemt of proper consultation or consenaus;

ZI

£. "ﬁkﬁ mi@m of the protector are not subjeet to proper sorutiny, demecratic
safispuavds, and lepal safeguards ; pafeprarde;

4. _m: wmf of actions by the protecior

. These axtinne and policles may be beyvond the practicel reach of the law and
proper procedures for redrets for Injostice s properly unGRrsROd;

£ So thar for fioen providing thar prowetion or feedom from oppres:
violence and tyranny asswmed and implicl in the ammept of Wmﬂm m& gate
sy astisly b2 & porpetrator of such Aty or perpetuste a system of basle
inpustice;

L ole
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5. so that the buman rights or "wall being” of the indlvidus] citizeus are ot
actuaily futly mm bt only mmmﬁﬁm 88 they &c hiocicke with the
wigher or politios of those in acwmal power.

Tn these clremmstances the suggestion of reciprocal obiipation &5 iHusory, s ds not &
situagion of free choles, it is a sistion of take ay it is with its defective sysuem oy Jeave
it and depart. K in the fubre it could be said there was propex deynocracy with 2
demooraric society, together with the Freedoma and inatitionsl &

vrotections these hring in, tem fhere may be merit in the ment. £
SOUIRTIES writh o flly o ;

“This defective ArgEm
ngﬁm of the various faws. _mm }5 thus no satisfeetory, logical or thepreinal
vgis for the arguments i favoar of the extrs tereitorial ayplication of the laws which

are proposed,

No right thinking memobers of an rssstionl
deserbes jmelf when promoting its for

constder it Hlegsl and criminal w question and challenge the morsl autharity of o
regime which yests on & dismposiip. Many right Sinking people would consider &
proptr fo expoess opinions and snoOUTage petinns which sre logal bas contory o the
eurrent pracives of such 2 state, and PIoper W ERCOUIREE BCTS which lead to change
and reform in the systemn.  These propossis sttt to seadile these uncomforable
fucts, and ths the new laws omat recognise and allow 3 specific defemces the bona
fide aets of those who gre toying 10 achieve changs Tor the publiz good it & way which
is consissent with internadonally accepted buman rights aud principles, whether those
persons ere in Hong Kong or outside Hong Keong.

Tt shonld be recognized that opladons expressed etelde - and aors dome outside Hong
Kong will not usually pose sy divect or fromesdiste -
s should not be crimbelized. The distance and resaotone :

aetions will be enough.

Restrictions which will mostly have the effect of dlscownging ounide criticlen: are
counter productive to the long wem comperitivenses aud quality of 118 i Houng Rong.
Cratidie constlasts ere often sngrped for thelr freedom of thoughe snd fresh soldurions
10 old problems. Criticism from outside i zeen as indepemdent roan an depvenchis
mt catatyst for Jong term changes for good. Judepandent
vigws on bmportant maners and politics shusald be ensouraged and nor restricted as by
the laws proposed.

Yo should be recogaized and sorepted that Hong Kong i well behisd the veat of the
international comemnity nwims of deprivation of fue fardarmentsl uman riphts in

nﬂm
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iy and government, mmahwiﬂmtpmemmm

rmpmmf dasrirseas
i Hong Bong that which s not criminal in vhe cotmtry of #s commiasion

The shove | a:,r TR le, mxmlv ﬁm mm&mi mﬂw of ;:mmm i3 nes vadid
in the context of 8 nop democratic state and non dessocTalic sadiely, snd even mors
wernous when applisd to an exta territerisl sitaation wl:wm the mm exereising his
sights Iswiilly in one covetry is mevertheless deemed w have broken the law of e
HESAR.

Additionally forelgners are alpeady mhjm 10 various recogrized disabifivies
such as vot 'Eamg wmm Tt mim zxfs vmem afﬁz:em because of thelr statis. i?tmmﬁly
scriminaiion foreigoers are different from oxdinary

sitizens. Sm sush diserin o el - clemt rensor for fhe law of
mwnmmmmmmmmmmmm mymﬁmm

To suggest et 2.18 thet & persong’'s  feendly and propeny exjoys mmmum in Hong
Bong and therefore this s e basls for ha prosecption for deads commdtied any whers

roanpnhie. A concept whereby one’s pwm&m o farnily
Hability on s person is not scoeptable fo s civileed intermations]

Finally even if it were made of extra fecritorial whmlim this showld nol apply w e
very brosd definition of levving *war’  contained in Note 17 and the definidon of Whar
at page 9. To that context ope could find & sitvation where seeneone who encouraged
# lazge Aeonomstracion from abroad, would find himsedf faciug sccusations of wesson
and Tevying war,

Naz safepuards mre pmwwﬁ wivich wonld recognize the chroumempees of someons
shrosd who doss non know of the pecaliar laws and practise of Bong Koug or the
peeulisr politicel shoation which wuy or may not exfet which resdery the acts or
EiRheoTRe g&_}h&%ﬁ’? uraceepiatie and then craminal

: 3%%&%@%@%&%%%% Bven
gy T and the consept 18

dlstirt and eﬂmmm : N
8 view 1 selifdeterimingtion mﬁzm&i 'ﬁsﬁmg Y TSR

The concepts ’inﬁmﬁgwhﬁ 8 denanstra rpeide

is 2 potiticel copgept so thet oppositlon m thay wmzm mmﬁm & politicad ::xsixm
may not be pecopnised In othey vight ﬂ-zm‘kmg or dmmm’m copntring,  In these
cireumstanoes the ao salled major srime sgadng reforved o in paragraph 3.11

<3
:
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wonid oply be & crime sgeinet the stae in the FIRSAR and the Mubiend bt not

slaewhers, IF o thevs in w0 resson why it chould be a erime whes sommited

sisewhers. To snforce such ahwwmﬁﬁmﬂmgﬁm% system, of Taw into

mmzmaﬂ dmm gxid cause harm 10 the Bnencial sl w&‘%@% nestor af the
niries ses ﬁﬁﬁmmm 2 8 azmw of o

‘vesuiity’  in Hong K&mg O ROy WiErE. 3;3, Emave 1 be nomch mama dm&t angd
angible aud sevese in consequenc

Spacilic m&gﬁmﬁi& shonld be nehuded. Someone touid ﬁm Wimeeald et
spourh Hong Kﬁﬁﬁ for “-‘-u'--»h‘ m mm%d bve siiﬂimfzy i knowing
Fiteion perdod fs saneprial,

Sedition vrprgion in Chﬁ}}w 5 amd Thelr of State Se53

mcpmdeﬁ te foehude even womnthovized access In Chapter 6. Theee ympum m
repdered sven more ﬁmmmm try widening msm Gl
ﬂmﬁ* Having regard to the tenuons momd badds ke m m iyt
Hemig Rong, mmm%m&h@ that sritdesl visows and acts oo
system will Sike place sbrosd by persons who object to the syeem but who MMW
Ise crlmifnatizad mﬁm&:ﬂmﬂ should they vish @ ses the place for themsedves, Their
right to do tﬁma in another countey n compliance with the laws of that country should
m‘i e fofringed b}: Hm:g Bong's new and pmﬁm‘ fesling of imsecurhty sud

W

gmxﬁﬁ sreices and e, and Houg Kong should niot sk to fﬁwmﬂ}? tsolste Mool
from those Bberalizghng trends and ideas by unilaterally fmposing o By weeRng
of fte own crbudal leve, H@:ﬁi& Eong ke fﬁﬁ&}f&ﬁ

diversioy of viows oo sheosd and should not now vl
unpredictable end baogh pew fews.
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SECTION 3

Sedition and Theft of State Secrets

The sections of sadition and theft of state secrets in the Consultation Dﬁﬁ};mﬁm bear
special relevance 1o the media, since they eriminalize the use of words, sither spoken
Or writien

1. Sedition

As far as sedition is concerned, the Consuitation Dinctment proposes o provide that
ineiting others : '

fa} to commit the substantive offence of reason, secession or subversion; or

(b} to cause violence or public disorder which seriously endangers the stability of
the stare or the HES4AR

chmptnts to sechition.

As far 23 the press is concerned, what the law does js to'hold the writer responsible for
the way ather peaple may react to his or her writings. Tt hiolds the writer responsible
for actions of other people and athributes thoge actions to witings that may not have
had that infended effoct, IE out of 2 milion people wiw read an srtcle, one or two
people get agitated enough t take some form of action, is the writer to be held
responsibia?

Clesely, different people react differently to what they see, yead or hear. Some may
react violently to an srficls that leaves other people yawsing. It would be iHloghcat to
hold 2 writer responsible only for one responss and not for the other. At the end ofthe
day, each persori should be accountable for his or ber own actions, not these of other
people. To hold & writer responsible, it should be necsssery for the govemment 1o
prove nfent. _ '

Trenson

The ordinancs on sedition will be directly linked fo the offences of treason, secession
and subverdon The Consultetion Documest, in the section of Treason, sugpests that s
person comenits sreason by leveing war by foining forces with o foreigner to
overthrow the PRCG. or to compel the PRCG by force or constraint 1o change ity
policies or meamres, or to put cny foree or constraint wupon the PRUG, or o
irtimidate or overawe the PRCG. It also says that “levying war™ has been hald to
inchede a riot or inswrection invelving o considerable number of people for some
general purposs. :

This means that a riot in Hosg Kong, including &t least one non-Chinese pational,

wold suifice to meet the criteria for “levying war” with forefgn forces. Mureover, it
would not be necessary 1o have as the eoal the averthrow of the PROG simulv to “out

Z3-DEC-ZBBz 1548 A R R e 32
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any constraint”™ upon the PRCG or even “to intimidate or overawe” the PRCG would
e enough. And the terms “eonstraint,” “intimidate” and “overaws” are not defined.
Presumably, dernonsteators engaging in a hunger strike can be said 10 be attempting to
constrain or intdmidate the govemment.

The Consultation Paper says in foomote 18 that the term “PRC Government”
represents sollectively the Central People’s Government and other state organs
established during the Constitution. This suggests that the seget of demonstmtors
need not he the PRC Government a2l but some vsser institvution, suich as the
Miriztry of Bducation or even 2 university. This raises the possibility of Hong Rong
students striking or demonstrating or faking other action in support of students in
mainland China.

A reporter writing on these issues, especially one critical of the government and
sympathatic to the demonstrators could be accused of encouraging such activities and
hence be charged with sedition.

Secession

Jowmnalists are perhaps most vulnerable to being acrused of sedition where seceasion
is concerned. Scholars, too, may run a risk if they write sbout such issues a3 Talwan
independsnce, or the status of Tibet, or even who the rightful owner of the Disoyulal
islands may be, Those islands, of course, are in dispute among mainland China,
Talwan and Japan.

The Consultation Docwnent says that any withdrnwing a port of the PRC from fis
sovereignty, or vesisting the CPG in its exercise of sovereigrty over a part of Ching,
by fevying wor, use of foree, threat of force or by other seriows unlomwful means should
be outicwed by the offence of secession.

We have already soon that the Consoltation Dorsment says a riol op ingurrection may
sattafy the concapt of “levying war,™ Itis not clesy hovw the term “other serious
unfawfil meang” will be defined but presumably it would be of a Jower threghoid than
“levving war.”

The Diaoyutal islands have historically been the cause of numerous protests in Hong
Kong. It would not be too far-fetched to assume a sthuation where & writey, say, wiote
an grticle agrecing with former Taiwan Prosident Lee Teng-hui that the islands
actually belong to Japan, not to any Chinese government, IF, as s result, there is an
anti-Fapanese riot {not an and-Chinese one), would the writer be guilty of inciteenent?
Preswmably not, since the violent aot steruning from bis writing did not have the goal
of withdrawing & part of the PRC from it soversignly, but rather the opposite,

However, if the anti-JTapanese protests resolted in rioting by the Japanese community
in Hong Kong, presumably the situation would be different. Then, i appesss, the
writer would be apen 1o charges of sedition.

Subversion

As for subversion, the Consultation Document prongses I maks it an offence
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(8} fo intimidate the PROG; or

(b} to overthrow the PRCG or to disestablish the basic system of the séate as
established by the Constitution :

by levying war, use of force, threat of force, or other serivus unlmwful means.

[Tt appesrs strange 1o maks the suceessful overthrow of the PRUQ an offence sincs,
presurnably, fiere will be no povernmental organto charge snd yrosequte offenders.
Surely the offence should be 1o gremptto overthrow the PROG]

Pregumalbly, a writer would be puilty of sedition if his wiitings were o jnciie some
readers to resort to "sedous wnlawiul means,” whatever that phrage may mean, to take
sotion “fo intimidate™ the PRUG, whatever that word means.

So much vaguencss surrounds the various offences proposed thet writers in general ;
and journalists i partioular would be extremely vilnerable o charges of sedition, '
regardless of whether they intended thelr writings to inolte their readers or not ‘

The new offence of sedition, ineddition to covering weitten and spoken words that
incite others (o comumit offences against the central government, such a3 freason,
secession or subversion, slso include cover words that incite others 1o commit acts of
vicience or of public disorder that seriously endanger the stability of the state or the
HESAR. The same objections apply.

The Consultation Document also talks sbout "seditious publications™ that would incle
the crime gf treason, secersion or subversion. If proposes 1o creste a separate offence
of dealing with seditiouns publications. Thus, & should be an offence if e persor—

o prings, publishes, zells, affers for sale, distributes, displays or reproduces
any publicatton; or .

(b) impeorts or exports oy publication, ’
knowing or having veasonable grounds to suspect that the publication, if published

wordd be likely to fncife others fp cowpnit the offence of treasom, secesvion or
subversion

Moreover, the mere possession of seditious pubHeations would alse be an offence.
There seems little need 1o oreate 2 separate offence of dealing with seditious
p;u%:iix:a\:?’mm. The very iden is repugnant 1o those who believe in press freadom. And
iibrarians and other people have alrsady pointed out that they would be vulnerable if
poessession of supposedly seditious publications were also 10 be criminalized,

I Theft of State Secrets

The Consultation Document proposes that where unlawf] disclosure is wvolved, the
fallowing caterories of information should be oratected—
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i security and intelligence informetion;

iy defence iformation;

it buformation reloting to imternational relations;

() information relating fo relations between the Cesrral duthoritier of the
PRC and the BEKSAR, and

fub  information relating to commission of offences and erimingt
Irsrestigations.

While on the surface it may appsar reasonsble that certain categories of information
showld be protected, it appears much too sweeping that everything falling under ol of
these different heads should be protected. In terms of defence information, for
esxazmple, would the identity of the commarnder of the PLA garrison in Hong Kong be
protected information? Presurnably not even though, at the time of China's war with
Vietnam, st least one person was amested for having disclosed the name of the
copymander on the Chinese side.

Ts the size of the garrison protectsd information? Is the location of the garrison
headquarters—he former Prince of Wales Bullding—protected information? 1t is far
too broad to say that all information relating to all these categories should be
protected, The areas ta be protected need to be carefully defined and limited only to
extremely sengitive information.

Catsgory (iv), information relating to relations between the Central Autherities of the
PRC and the HKSAR, is a new category being added 1o the Official Secrets
Ordinance. It is difficult to understand why this category should be protected. The
relationship between the HESAR and the Central Authorities is of great interest, not
only to the modia, but to the Hong Kong public 25 well. Itis important to muake the
relationship s fransparent as possible rather than to cover it up.

After all, "one country, two systerns™ presupposes that the Centrsl Authorities will not
interfere iy the domestic affairs of the HKSAR. [ the relationship itselfis to be put
wnder a cloak of secreoy, it would be impossible for the press 1o monitor sither the
pentral austhorities in Belfing or the locs! authorities in Hong Xong. Itz effect would be
extremely negative zs far as confidence in Hong Kong i3 concerned.

Moreover, there are many facets to the relationghip between Hong Kong and the
central government, including commercial and cujtural ones. It mekes no sense to
make a blanket declaration that il aspects of the relstionship sre off limits.

The Congultation Document proposes the creation of 2 new offence of making an |
unauthorized and demaging disclosure of protected information that was obiwined
{directly or indivectly) by unouthorized geeess 1o L

From a practical standpoint, this proposal sttempts ©© make all pews madia publish
nothing but suthorized informeation. [t tumne the press into government-authorized
newspapers. It goes against the very concept of jownalism 1o accept and publish only
suthorized information given out by governments. It is the job of journalists to ferret
out information of interest to the public and to publish it.
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T faot, the HESAR government ittelf jeaks information to the media. Scerstary for
Security Regina Ip, 8t 2 panel discussion on the topic “Is Hong Kong Ready for
Article 237 hseld st the Foreign Comespondents Chub on October 30, sclomowiedged
that “all governments™ leakl information to the press.

That weing the cage, how can the recipient of leaked information kaow whether the
official leaking the information is sutharized to make the Jeak or not? The onus
should be an officisls to preserve Information, not on journalists to censor themselves
by deciding that certain Isaked information cught not be published, There s no waya
jowmnalist can feil whether 2 governmental source is making an authorized or
unawthorized disclosure. :

Moreover, in the 21% century, much information can be downlosded from the Internet
without the person doing the downloading lmowing whether the information is
profected by any government. In principle, thersfore, &l information in the public
domain should be desmead not to be protected, This is parficulardy s in the case of
prioy publication. Anything lready published is, by definition, in the public domuin,

In addition, even when information the government considers 1o be protected is
published, e law shonld provide & public interest defense. As the publisher of The
New York Times sald during the Pentagon Papers episode, governments that get egp
on their face Hke fo stamp it seoret. A journalist who uncovers wrongdoing in
governmen: sheuld not be penalized for exposing official misdeeds. Such disclosnes
ave in the pubiic interest, wiieh is different from the govemment's interest.

In fact, now that the government is proposing a new offence of making an
unaithorized disclosure of protected information, it should st the same time pass
freedom of information legislation so that el unprotected Information would be
acoessibia to the presz and the public.
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SECTION 4
Foreign Political ﬂrgammuﬁx

The greatest objection is that there is ng need for such new legislation.
The Societies Ordinance, Cep.151 has aleady given comprehensive
powers to the HKBAR Oovernment to regulate end to control the

activities of those societles having affilletions / connection with FPO

. and/or TPO.  This is admitted in the Peper.  {paxa 7.11)

Article 23 crestes offences of treason, secession, sedition, subversion,
theft of state secrels and “prohibits FPO or bodies from conducting
political activities in the Region, and to prokibit political organisations
or bodies of the Region from establishing tes with FPO or bodies”,
Since the Societies Ordinence has already provided the pecessary and

effective sanctions to deal with sctivities of FPO or bodies, one just |
cannot see why it {s necessary to have separaw and distinet provislons

mecifically under Art 23 to prevent FPO from c:zm%mm politieal
amamtsﬁs in HKSAR! The Covernment iz ohiiged to see if the existing
laws can {which the Govemnment sccepted they can) effectively deal
with such activities. R is wholly eroneous snd illogieal for
government to propose new laws to create new offences just for the sake
of legislasion. Bt is also unnecessary and disproportionate.

To grant to %ﬁa Secretary for Security power to proseribe an organisstion
underpara 7,15 i5 to create chaos end Hrigaton. This is sspecially so
when ooe of the reasons o prosceibe I that “te orgenisation is
aﬁimwﬂ with a Mainland organisation which has been prosoribed in the
Mainkend by the Centrsl Authoritles, in sccordance with national
law ...° Clesyly, the “Fs Lung Kung"(3R830H) cspenisation s in
point. The Cathollc Church is another perfect example, not to mention
organisations Hke Justice. There {3 no mechanism for a Hong Kong
Branch of a Mainland crganisation o challenge the proscription of the
Ceptral Authorities.  The national law is npclear or ambiguous on this
puint.

The so-called Appeal mechanism i iiiusm% given thet the Secretary for
Seeurity and the local courts are not allowed fo question the legality. or
correstness of the proscription of en organisation in the Mainland.

. Furthes, it is diffienlt fo see how, in the gaise of naxional security, public

1
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safety or public opder, it would be possible for the Secretary for Security
to decide otherwise then to follow the decision of the Centrsl
Authorities to proscribe the smme orgenisation or its Hong Kong
affiliation in Hong Roag.

3, The proposed definitien of “organisstion” is very wide, stmply, &n
organised effort by 2 or more people 1o achieve a common objective,
jrrespective of whether there is formal organisstional structure.  Any
un-orgasised public demonstration of more than 2 persons may fall into

 such definition.  There is no need for such a wide net.

&. In the circumstances, if one must confer mich power to the Secretary to
proseribie an crgamisstion, clesr guidelines and conditions moust be set
out in the legislation in detail. There should slso be checks and
balances.

ADDITIONAL POWERS

1. The Consultation Paper (“Paper”} proposes 1o give “Additional Powers™
to the authodties in their investigation. The powers sought sre
extensive, mﬁﬁudmg emerpency entry, sesrch, -sefzure and finsncial
investigation powers.  The reason being that Article 23 offences affect
the fundamental interests of the country. The Paper firther states, in
other countries “security md hmellipence services are almost invagiably
given ‘evhenced powers For investigative activities”, (Chapter 8,
" Introduction)

2. In justifying the need for such additionel powers, the Paper said “the
existing investigation powers may not afways be sdequate to cater for
the special nature of some Art 23 offences”™.  The example cited In the
Prper that & police officer has no emergency eniry and ssarch power for
the purpose of an investigation.

3. In proposing to vest emergency entry, search and selzure powers (o &
senior police officer (2.g. a superintendent), it is bound to causé

problems. Is there 2 need for such additional powers? Entry and
sesrch warrants can be applied for from a magistrate within a very short

2
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span of time, for example, afier preparing & simple affidavit by the
investigating officer, an officer can appear hefore a magiswale in
chambers and applied for such a warrsnt within an hour.

It is proposed that such additional powers may be exercised when the
senior police officer reasonably believes that -

(&}  arelevent offence has been commined;

(b} immediate sction is needed to preserve valued evidence: and

(¢} the investigation would be seriously prejudiced.

These requirements do not place too much burden on the officer
concermned. Tt is not difficult for a semior officer to justify his
regsonabie beliefs.  There i also no safeguards purposed in the Paper
to prevent sbuse. |

Chapter 8 of the Paper proposes to give the Commissioner of Police, in
ceses of exceptional emergency, in the interests of national security and
public safety, power to require banks and deposit taking company o
disclose to him information relevant to his fnvestgation. Ne
safeguards are proposed or in existence, BPaaking institutions may not
Be sbie to protect the privacy of ‘their clients. They are unlikely to
challenge & request from the Commission of Police. There is no eppeal

*nor review procedure, The only procedure available appears to be

Judicial Review, Such powers to the CP, if granted, may ceuse
permanent itveparable damages to the reputedon of our local banking
institutions. '

The Paper proposes to include Art 23 offences under Schedule 1 1o the
Organised and Serious Crimes Ordinence. It is to be noted that OSCO
itself is draconisn enocugh. Under section 2 of that Ordinence,
organised crime means a Schedule I offence that :

{a) is connected with the ecrivities of a prrticular wisd society;

{b) is relsted to the activities of 2 or more persons essociated
together solely or partly for the purpose of committing 2 or more
acts, each of which is & Schedule I offence end involves
substantial plagming and organisation; snd

(¢) {5 committed by 2 or more persons involves substantial planing
and organisation and invelves !

(i) lossoflife.......
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(i} serlous bodily or pﬂy::hnicrgmi BErm o nans
(i) serious loss of Hberty ooinne

One sees that the net is widely cﬂmd., };t is o dmwﬁim A THessure 1o
extend such extensive powers to the police.
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SECTION 3§

Specific Comments

Treason

fecHONS 1o Proposals

» Definition of “levying war’ is too broad in inciuding
any foreseeable disturbance produced by &
considerable number of persons directed at some.
purpose of a general character

« Includes as a “criminal” intent the legitimate alm of
compelling the PRCG to change its policies or
MEeASures

+ Includes as 2 “oriminal’ intent the Vvague and
subjective purpose of intimidating or overawing the
PRCG

o In defining the “criminal” intent, inclndes the use of
the vague terms “compel... by constraint” and “put
any constraint upon” confusing intent with means

» Includes as criminal acts non-violent attacks

s Confuses the proposed offence of treason with the
proposed offence of subversion

« No peed for separate offence of instigating &

foreigner to invade the country since this will be

23~DEC~ :
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covered by the other offences jucluding the inchoate
offences |

o Offence of assisting public enemy at war is too vague
since what constitutes assisia;xma is unclear and war is
not confined to a publicly declared state of hostilities

« No justification for enacting the COmMmMOR law
{ obsolete y offence of misprision of treason when the
common law ( obsolete ) offence of compounding

treason is to be abolished

Secession

s “withdrawing a part of the PRC from iis sovereignty”
is too vague: does it for instance inchude a claim to
the exercise of fishing rights or mining rights within
the territorial waters of the PRCY

o “resisting the CPGin its exercise of soversignty over a
part of Ching” is too vague: does it include the refusal
of an individual to recognise the right of the FRC or
the local PRC authorities to impose licensing
requirements on such activities aa fishing or mining
within territorial waters and using arms 10 resist

arrest?
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s  Definition of “levying war” i8 100 broad { see above

under ‘Treason )

» ‘Threat of force’ should not be included as an
element of the offence ( Johannesburg Principle 6 ) ;.

e ‘Serious unlawful means’ as an element of the offence
is too vague; either the means are ahready separately
criminal offences or, if not, civil wrongs should not
be included |

s Proscription of organizations is confosed with

prohibition of acts of secession: only the latter is to

be criminalized under Aviticle 23

Sedition

s Incitement of others to commit the offences of
treason, secession or subversion is already in
¢ubstance covered by the inchoate offences in
relation to these acts: there is no justification for
creating a separate offence in addition to those
inchoate offences

o The words “which seriously endangers the stability of
the State or the HKSAR” in the alternative limb of the

proposed offence are vague, imprecise and’
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subjective: by what criteria is it 1o e determined
whether the danger 10 stability is serious?

The offencc as proposed violates the Johannesburg
Principles

The offences relating to seditious publications, unlike

the current law, can he committed without the’

necessary seditious intent and through misjudgment

of the likely effect of the contents

Subversion

Obisctions.. 1o proposals

A DEC-2E2
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The acts of subversion 10 be prohibited under Article
73 are those against the gate Council not the PRCG

as defined in the proposals

The criminal intent or PpuIpose of intimidating the

PRCG is too vague and subjective

The criminal intent O PUrpose of digestablishing the
pasic system of the state a3 established by the
Constitution is vague and imprecise

Gee zhove as to “levying war”, “threat of force” and
“other serious unlawful means”

Proscription  of organizations i$ confused with
prohibition of acts of subversion agsinst the PG

only the latter is to'be criminalized under Article 23
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Theft of State Becrets

o As recognized by the Government in para. 6.17. the
category of protected information relating 10 the
commission of offences and  criminal ipvestigations
fall outside the ambit of theft of State secrets and are’
therefore not required by Article 23

s Thers is no justification for extending protection fo0
inforrsation relating to relations between the Central
Authorities of the PRC aned the HESAR: this category
was formerly an aspect of information relating to
international relations but is no longer

s In relation fo the offence of “spying”, the propesed
criteria of unauthorized disclosure of information of
. sensitive nature and which is damaging is far oo
hroad, vague and subjective ‘

e The existing and proposed offences violate the
Johannesburg Principles in particular Principles 11,
12, 13, 17 and 18

» The proposed new offence under paragraph .22
potentially criminalizes those who make a disclosure

without knowing the source of the information
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» There is no defence of disclosures in the public

interest

Proscription Powers
o proposals
s The proposals go beyoud that which ArticleZ3

requires

« There are already extensive powers of proscription
ander the Societies Ordinance and the &.miu’x’mmrism"
legislation: the G’@wmmmt has failed to demonstrate
any necessity for further powers

s The proposed independent tribunal is an insufficient
safeguard against the infringement of the right 1o
freedom of association and other fundamental rights:
the Courts must have a full power of review of fact
apd law with the onus being on the Government 10

justify the exercise of the power

Search and Investigation Powers

e No justification has been put up by the Government

to  establish the necessity as opposed to  the
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administrative convenience of having the grossly

intrusive powers proposed

Miscellaneous Matters
Objections..to. proposals
» The underlying rationale for the existence of time-
Limits on the offences of treason and sedition still
hold good and no justification has been put forward
for abolishing the time limits
» Extra-territorial application and application to non-
nationals is arguably beyond the lﬁgisiatived
competence of the SAR and in part goes beyond the
PRC laws
» Statutory enactment of inchoate offences 1is

Unnecessary
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